THE 


„RN E P O R T 8 
a Bulltrods 


Of the Inner Temple 8 


SQUIRE, 


His Highneſle Chief Juſtice of 
NORTHW ALES. 


Of divers Reſolutions and Judgements, given with, 
oreat advice, and Mature deliberation by the 


Grave, Reverend, and Learned 


: ludges, and Sages of the 


E & i. 


Of Caſes and Matters in Law: With the Reaſons and 
cauſes of their ſaid Reſolutions and Judgement, gi- 
ven in the Court of Kings Bench in the time of the 


late Reign of 
A I "0 9 7 A Ar E 8. 


—̃ — Zu $ 


” ; 
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pago corporis ſolidatur, Sic per Legem——que 4 ligando dicitur, 3 * | 
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'To the Right Honourable 

Sr B U LST RO DE „HIT LO CKE 
KNIGH T, 

/ the Lords (,ommiſſners of his 


HIGHNESSEk TREASURY. 


Ricnr HonouraBLE, 


ere is no defire more natu- 
Il rall, then that of Knowledge, 

ll we attempt alwaies to bring 
us to it, the defire of it be- 
ing * end and aime ,of all 
Studies, in any Science what- 
ſoever, and for the better 
" guiding of our Knowledge 

* 4 earned Father, treating de Scientia, 
verb, the deſirous of K Knowles to be five- 
fold, two of which only are commendable. ' EA 
io fort are thoſe that deſire Knowleage , eo fine 
cantum , ut ſciant, & hæc eſt turpis curiofit itas. 
A ſerond ſort, are thoſe that defire knowleage, eo fine 


antum, ut ſciantur ipſi, & hæc eſt turpis vanitas. 
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A third ſort, are thoſe, that defire knowledge , eo 
fine tantum , ut ſcientiam ſuam vendant, & 
hæc eſt turpis quæſtus. eA fourth ſort , are thoſe 
that defire knowledge,co fine tantum ut ædificent, 
aut ut cæteros inſtruant, & hæc eſt vera charitas, 
The laſt ſort, are thoſe that defire knowledge, eo fine 
tantum, vt ædificentur ipſi, & hæc eſt vera pru- 
dentia. It is well obſerved likewiſe H others, that 


Knowledge bath ſomewhat of the Serpent in it, and 


therefore where it enters into a man , it makes him 


ſwell, and this is Scientia inflans, being à curi- 


ous kind of Knowledge, whereby a man is puffed up 
with Pride, and a ſelf conceipt, and ſuch was the 
Knowledge of King Herod, As 12. making an 
Oration to the people, and upon their acclamation, 

that it was the voice of God, and not of man, he aſ- 


ſuming that to himſelf ( for which he ought to have 


— 


o 
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given God the glory) from whom all his abilities 


cams, the Text ſaies , è vermibus conſumptus 


eſt. It was the obſervation of King Solomon, 


that be which increaſeth Knowledge, encreaſeth 


Anxiety „ but yet that anxiety is mixed with much 


fai sfattion, when the end of our 2 1 


better, and inſtruct others, and when we ſhall wor- 
thily , and wiſely imploy our labours , and induſtry 
in the augmentation, and propagation of thoſe thing 1 
which are for the good of the ( ommon- wealth. And 


this is Scientia ædificans, or diffuſa, an extenſtve 
Knowledge, deſirous to profit others, as well, as our 
felves. And this is that knowleage which is moſt fitt, 
and requiſite to be in a Profeſſor of the Common 
Laws of this Land, The 


rooledpe of which 


Labs, 


The Epiſtle Dedicatory. 
Laws, are moſt agreeable for all perſons, that live 
under the Government of them. The true un- 
derſtanding of them , being an excellent Defence , 
for every Gentleman , in relation to his particular 
Eſtate, though he do not pracliſe them, and a great 
preſervative , to keep him from breaking them, ſince 
that ignornatia juris non excuſat. No for the bet- 
ter knowledge of the L aws of this Land and as a rea- 
dier way for the attainment thereof, are thoſe Learn- 
ed year Books, Grand eAbridgements , and many 
Volumes of Reports now extant, for the uſe and be- 
nefit, of the profeſſors of the Law, the Knowledge 
whereof 1s not eaſily to be attained , it being ars 
longa, ſed vita brevis, & labilis mem ria, it is 

A ſtudy, that will take up a mans whole time, and all 
little enough, conſidering the vaſt Volumes, written 
of the Law, ſo that we of this profeſſion , may truly 
Jay , maxima pars eorum quæ ſcimus, eſt mini- 
ma pars corum quæ neſcimus. Heraclites /peak- 

ing in commendation of the Laws, ſaies , Quod 
abſq, legibus nullo pacto poſſit civitas eſſe inco- 
lumis, fed ablq; mœnibus poſſit: and Forteſcue 
ſaith, Lex eſt ſanctio ſancta, jubens honeſta, 
prohibens contraria, eſt regula Regni, quia re- 
gulat omnia in Regno, Ir is the effect of Law, 
that man, is to man, as a Cod, and not as a Wolfe, 
and therefore Ariſtotle well obſerves , Quod opti- 
mum animal homo, lege fruens , fed peſſimum 
animal homo lege devians. Now the end,and aime 
at which all laws ſhauld Levell, is no other then this, 
that the people may live happily, the Inſtruments, 
and Sinews of all out ward bleſſmgs , being good 


Laws: 


The Epiſtle Dedicatory. 


——ůͤů renner ere nn 


— ora I 


Laws, And truly my Lord, the Laws of this 
Land have all the eſſentiall properties, to make 
them good ,, for they are certaine in themſelves 
guſt in their Precepts, and Profitable in 
their execution , and without a certainty, a Law 
cannot be juſt. Si enim incertam vocem det tuba, 
quis ſe parabit ad bellum, ſo if the Law gives an 
uncertain ſound, who ſhall prepare himſelf to obey. 
It is an excellent rule, that is the beſt Law, which 
gives leait liberty to the arbitrage of the Fudge , 
C who is only to judge ſecundum allegata, & pro- 
bata ) and be is the beſt Fudge, that takes leaſt li- 
berty herein to himſelf , and certainly , our Laws 
give the leaf arbitrary power to the Fudge, and are 
the moſt advantagious, for thoſe people , that live 
under them, of any Laws in the World: and yet I 
cannot but confeſſe, that our Laws having continued 
for ſuch a long ſeries of time,may have received ſome 
kind of ruſt, which is fitt ſhould be filed of, and ſome- 
thing fitt to be taken away , that ſo our Laws may be 
reduced into a ſound, and ſolid body, by the Refor- 
mation of ſome things: and ſuch a Work cannot but 
in future times be reputed an Heroick , and noble 
Work, and the Authors thereof, may be deſerved- 
ly rankt in the number of the Foinders, and Reſto- 
rers of our Laws. The advancement of which 
Laws, nothing does more import, then then that the 
Authentique Writings of the Law be confimd within 
moderate bounds : and the preſſe not ſo free ( with- 
out ſome publike allowance ) as of late years it hath 
been. And truly my Lord I muſt confeſſe, that the 
multiplicity of late Reports publiſhed , did much diſ- 
8 courage 
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courage me in going on with this Work ; it being my 
fear - have = my own Cl, fob in 
publicum, to the publike view, and cenſure of 

others, being conſcious of my own inabilities : but 
ſeeing it hath pleaſed God to bleſſe me in my labours, 
in the way of my Profeſſion , and with many years 
obſervation, of the peers in the ſeverall (ourts of 
Tuſtice ; I having been ſeverall times importuned 
by many of my Honourable good Friends, and in 
particular by your Lordſhip ( whoſe very deſires to 
me, were alwaies commands) to publiſh ſome of 
thoſe Collections, which I had fo carefully, and labo- 
riouſly collected, fitting for many years to- 
gether , at the Feet of thoſe learned Gamaliels, and 
grave fudges, (of which your learned Father was not | 
the leaſt Jin the Courts where I attended, (and princi- 
pally in the then (ourt of Kings Bench.) I was at the 
laſt perſwaded, and reſolved with my ſelf (though with 
very much 77 777 ) to yield thereunto , and faith- 
Fully to publiſh ſuch of my Colleflions , as T thought 
fitteſt, and moſt uſefull , with the ſeverall reaſons 
of the eee of thoſe learned Fudges. And 4 
principall reaſon , which did moſt of all induce me 
thereunto, was this , that I having ſeriouſly view- 
ed, and peruſed the multiplicitie of "Reports ( of 
theſe late times, more then before ) fince thoſe Her- 
culean Labours, and many Volumes, of learned Re- 
ports, and Inſtitutes, publiſhed by that Grave, and 
learned (hief Fuſtice, Sir Edward Coke, who may 
well, and truly be ſtiled the Father of the Law, 
(never any before him having done the like ) and 
whoſe memorie will never be forgotten. Fay * 


* —_— 1 a. Mt. 
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Thad reviewed theſe late and f Hing Reports,(moſt 

of them being incerti temporis , and of late 
time publiſhed (not by the A uthors themſelves | 

' ( who were well known to be profoundly Learned ) 

nor yet by them, during their lives, fitted and pre- 
pared for the Preſſe ) but after their deaths, thus 
publiſhed by others , yet not known by whom e 

not named themſelves, and theſe Reports, not with- 

out many groſſe miſtakings in them. Whereby they 

do rather cheriſh then extinguiſh Law Suites > 
whereas thoſe Grave and Learned Men \ whoſe 
Names they beare , did imploy their labeurs for 

the quieting and laying aſleep all controverſies, and 
Queſtions in the Law , and for the cutting of and | 
leſſening Law Suites, which ſhould be the principa! 
aim and intention of all ingenuous profeſſors of: the 
Law,that we may not conſeneſcere litibus. The due 
conſideration of this, made me the more willing, now 

in my life time, (and ſo long as it ſhall pleaſe God 

to enable me) to publiſh the fitteſt and choyſeſt (u- 

ſes, out of thoſe Reports, which I have with no 
ſmall care,; labour, and paines collected toge- 
ther. A. 12 now if theſe my Labours by the indul- 
gency of your Lordſhips Favour be approved of, I 
Hall then be encouraged to make a further progreſſe 
herein under your Lordſhips fhelter. For I could 

not ſettle my thoughts upon any other then your 

{ ordſhip , for the patronizing theſe my primitiæ 


la- 
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laborum, from wbom I have received "Je many 
(though andeſerved) F AVours , which 1 can neyer 

7 ficientl acknowledge. Neither can JI ever 
forget the great. Obligations. : which in my. youn- 

ger years ] have received from that G rave and 
Learned Fudge Sir James Whitelack your. Hor d- 
ſhips Father, who was as a Father unto me , and 
to whoſe Lo. » Worth, and Merit, I cannot 


attribute too much , he being not only Learned in 


the ( woill and 1 Laws”, but univerſally 
Learned in all kinds of Knowledge fo that I may 
truly ſay he was Antiſtes literarum & fapien - 
tz, & non ſolum doctus, ſed natus ſapiens: ma- 
ny 5 great parts ( which were wont to be incom- 
patible in others ) being eminently united in 
him. 

And now my Lord it is time for me to end 
C left I ſhould make the Porch too bigg for the 
Houſe ) ) and to begs. Jour Lordſh Ps Sari, for 
ſbeltring theſe my weak bw under your Patro- 
nage, hoping your Loraſhip will with a favourable 
He paſſe by the many imperfeclions therein; ſome 
fps may-unhappily paſſe 1 Peru and mans mi- 
2 may caſually happen in the preſſe during ny ab- 


ence , which I have been ſince as carefull as I 
colild to reftifie by an Errata, However I muſt 
| humbly crave your 1 ordſhips pardon for what ower- 


. ſights 
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=” bro you may find herein, and do ſubmit 8 xo 
your Lordfhips, and the Reader) favourable cenſure, 
beſteching your Lorejhips #cceptinice of this ſlender 

Work as an earneſtof a greater, and as a ten- 
der of that great reſpeft and a whichi is due 


to 0 Jour Lordſhip: 870 


y Led 
Y Your JEN . 


1 1 moſt obedient Servant, 


8 


Ep vvARD DBuLSTRODE, 


lhhougngt it a piece of Ju- 
l {tice 3 i OWe my ſelf, and a 
right I owe you , before 
you read theſe Reports, to 
vindieate my ſelf from an 
aſperſion that may other- 
wiſe lie upon me : and 
— tn Rdaion to ſome 
Reports, lately publiſhed, and ſtiled by the name 
of the twelfth part of Sir Edward Cokes Reports , 
whereunto my name is ſubſcribed , by way of 
approbation : as if J had peruſed the Manu- 
{cript, before it came to the Profle. 1 muſt con- 
A the Book was brought to me, after it was 
fully P rinted, and not before, with a deſire, that 
would read, and peruſe it, and give the party 
that brought it, my judgement, whether 1 con- 
ceived they were the Collections of Sir Edward 
Coe: I did accordingly , carefully read, and 
: (b2) peruſe 
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peruſe it, but found therein ſo many groſſe mi- 
ſtakes, omiſſions, miſprintings, and imperfecti- 
ons, that I told the Party that brought it, that 
it was not fit for publike view , with 
ſo many defects in it: but that I did 
conceive they were the Collections of Sir Ed- 
ward (ole, and that there were many good and 


uſefull caſes in them: but never fitted nor pre- 


pared for the Preſſe: but notwithſtanding all 
this, they were Printed and publiſhed with all 
the defects, and miſtakes in them: and ſo it muſt 
needs fall out, when any one ſhall take upon 
him, to publiſh the private Notes, Collections, 


and Labours of another , after his d-ath , being 


not fitted nor prepared for the Preſſe, by the 


Parry himſelf in his life time: che ſame being 


only kept by him for his private uſe, (and as 
an Indigeſta moles ) and not otherwiſe : and 
this I thought fitt to intimate to you, to pre- 
vent your miſconceit of me, and not to think 
I did prepare that Book for the Preſſe, the er- 
rors of which are ſo fatall, that it was not 
fitt fo to be publiſhed : and now Courteous 


Reader, your favourable acceptation of theſe my 


firſt fruits, will be the greater encouragement 
for me to proceed further herein: all my ayme 
and deſire being that theſe my Labours may 


prove worthy your acceptation: many ſlips, de- 


tes, and imperfections, may unhappily, and 
unwillingly paſſe my Pen, in ſuch a Work, 
and many miſtakes may caſually. happen in the 
Rs ee e 
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To the 1 ; 


Preſſe , all which I have been as carefull as 
J could, to rectifie by an Errata, at the end 
of my Book: and now although | have taken 
all the labour, yet J do unfainedly wiſh, much 
profit hereby to all the Readers: and ſo ü 


Candide Lector vale. 
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T he Na MES of the ſeveral CA s Es in this 
Book contained, and of the TERMS, 
and XN EARS in which they were argued , and 
adjudged , with the number Ro l Us entred, 


B ck againſt F bs Hil: 7. Jac- B. R fo: 1. 

Marſum againſt Hunter, ejectment, Hill: 7. Jac: B. R fo: 2. entred Trin. 
7. Jac: B R Rot: 120 

4 Proftoy againſt Jehnſon, error, Hil: 7. Jac: B R fo: 2 

4+ The Earl of Shrew:b»ry againſt the Earl of Rutland, error, Hill: 7: Jac: BR 
fo: 4. entred Paſch: 7. Jac: B R Rot: 610. 

5. Franklin againſt Green, treſpaſſe, Hill: 7 Jac: BR fo: 11 

6 Haverley againſt Laightons error, Hill: 7 Jac: B R fo: 13. entred Paſch: s 
Jac. B R Rot: 601 

7 Gliings againſt C ooper, ejetment, Hill. 7 Jac: B R fo: 13 

8 Stroude againſt Roper, action on the caſe for a conſpiracy, Hill: 7 Jac: B. R. 
fo: 16. entred Trin: 7 Jac: B R Rot: 568 

9 Talby againſt Coke, action caſe upon a promiſe, Hil.7 Iac;B K fo: 16. PREP 
Mich: 7. Jac: B RRot: 540. 

10 G/imes againſt Peacock , treſpaſſe, Hill: RE BR 17 

11 Crews againſt Draper in a Prohibition Paſch: 8 Jac: B R fo: 20 

12 Odell againſt Tirrell, challenge of a juror, Paſch: Jac: B R fo: 21 

13 Evers and Se conſtruction of Letters Patents, Paſch: 8 Jac: B R 
fo: 21 entred Paſch: 7 Jac: B R Rot: 405 

14 Smith againſt Spwith, error, Paſch: 8 Jac- B R fo: 21 entred Hill: 7. Jac: 


B R Rot: 653 
15 Bartholmew againſt Savage in debt, Paſch: 8 Jac: fo: 22 entred Hill 7 Jac: 


| BR Rot. 445 
16 The Lord Rich __ Fran in debt, paſch: 8 Jac B R fo: 22. entred Hill: 
7.Jac: BR Rot; 488 
17 Srone againſt March, error, Trinity 8 Jac: B R fo: 24 
18 Tate againſt 'Rovles, Trin: Jac- B R fo 25. entred Hill:7 Jac: B R Rot: 517 
19 Stark-y againſt Pool, error, Trin. 8 Jac: B R fo: 26. entred Hill: 7 Jac: 
BR Rot: 496 


20 Sir fohn Ritcliffe againſt Davis in a trover and converſion , Trin: 8 Jac: s 
BR fo: 29.entred Hill: 7 Jac. BR Rott: 1217 

21 Wilter againſt Bould, crop Trin:8 Jac: BR fo: 31. entred Trin: 5 Jac: 
BR Rot: 922 

22 Haſtings againſt Beamount, action upon the caſe for 8 Trin- 8 Jac: 


B R to: 36 


23 Foun- 
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23 Fountain againſt "WHY debt, Trin: 8] Jac: BR fo: 36. centred Mich: 7 Jac: 
B R Rot: 157 | 
24. Barker againſt error Trin: 8 Jac. B R fo. 37 
25 Lynker againſt — error, Trin: 8 Jac: BR fo: 37. entred Trin-7 Jac: 
B R Rot: 1617 
26 Aſcot againſt Herder and Melfworth, error riß 8 Jac: BR fd. 37. entred 
Trin: 7 fact B R Rot. 1113. 
29 Wolverton againſt D:vis, aRtionofthe coſe for a promiſe/ Trab Iac: BR 
fol: 33. entred Trin. 7 lac: B R Rot: 1196 
28 Due againſt Copping, action on the caſe for a promiſe, Trinity 8 lac: B R 
fo. 39. 
29 Small againſt Hammon, action on the caſe for words, Trinity 8 Iz: B R 
fo. 40. | 
30 Cohaime againſt Goodl1ge, debt, Trin. 8 Jac. BR fo. 40. entred Paſch. 8 
lac: B Rot. 204 
37 B. ke” againſt Jacob, action on the caſe for 4 promiſe , Mich: 8 Iac. BR 
0. 41. | 
32 Eyliffe againſt Chopley, ejectment, Mich: 8 lac. BR fo. 42 
33 Weſtley againſt Brows, debt, Mich. S lac. BR fo. 43 
34 Luther againſt Sadr in a ſcire facias, Mich: 8 Iac: B R fo. 43. entred 
Pa ſch: 8 Iac. B R Rot. 536 


35 Stone againſt Bliſſe, debt, Mich: 8 Iac: B R fo. 43. entred Trin: 8 Iac: BR 


Rot: 1472 
36 Gabbe againſt Moſſe, error, Mich: 8 Iac. BR fo. 44. centred Trin: 6. Tac: 
B R Rot: 191 
37 Smith againſt Fonts, action on the cafe for a promiſe, Mich: 8 Iac: BR 


0. 44 

38 Lyſkerrits caſe touching a venire f aciar, Mich? 8 Tac: B R fo. 46 

39 The Biſhop of London and Baldwixe againſt Drew, error, Mich: 8 Iac:BR 
fo. 47. entred Hill. 7 Tac: B R Rot: 502 

40 Pollard againſt Caſy, reſpaſſe, Mich: 8 Iac- BR fo. 47 

41 Pompier againſt Chamberlain in a Replevin, Mich. 8 lac: B Rffo. 48. entred 
Hill: 7 lac: B R Rot. 197 

42 Smith againſt Niſam, debt, Mich: 8 Tac: B R fo. 48. entred Paſch: 3 Tac: 
B R Rot: 146 | 

43 Heblins againſt Kimble , error, Mich: 8 Iac: B R fo, 49. entred Paſch:3.Iac. 
BR Rot: 517 

44 ils againſt error, Mich: 8 Iac: BR W. 50 

45 Brock againſt Beare, treſpaſſe, Mich. 8 lac: B R fo: 50. entred Hill, 7 lac. 
BR Rot: 711 ” 

46 Hewet againſt Norberoy, treſpaſſe, Mich- 8 Tac: B Rfo. F 

47 The King againſt Stafferton and Brown, information upon a Qas warran- 

to, Mich,$lac: BR fo, 54 | 
48 The Lord C avendiſh againſt che Earl of Shrewechary, errot, Mich: 8 Iac- 
BR fo. 59 | 
49 Wood 80 Ingerſole, ejectment, Mich: 8 Iac- B R fo. 61. entred Paſch- 
7 lac: B R Rot: 155 
50 s againſt Tuchle, treſpaſſe, Mich: 8 Iac. BRfo, 64. entred Paſch: 8, 
lac: B R Rot: 138 
51 7 againſt ( lay, treſpaſſe, Mich: 8 Iac: B Reo. 64. entred Paſch:8 Jac, 
B R Rot. 27 

52 Burgeſſe againſt Standiſb, error, Mich: 8 Tac: B R fo. 6 $. ngred Paſch: 8. 
lac: BR Rot. 640 | 

53 Tittleby againſt Adam, error, Mich: 8 Jac. BR fo. 65. 


F. Neale 
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54 Neale againſt Sheffill, the Mich: 8 Tac. B R fo. 66. entred Trin. 8 Tac. B. R 
Rot. 742 
55 Limney againſt Hemmurſe, error, Mich. 8 Iac. B R Rot. fo. 67. entred 
Paſch: 8 Iac: BR Rot. 206 
56 Demon againſt Stock, error, Mich: 8 Iac. B R fo. 67 
57 Flewellin and others againſt Rave in a trover and converſion, Mich: 8 Tac, 
B R fo: 68 | 
58 Row! 2 Egerton againſt Morgan and Robinſon, in an appeale, Mich: 8 Iac. 
1 it fo. 69 
59 The King againſt Morgan, in an indictment, Mich: 8 Iac: B R'fo.84 and fo: 
| 89 his pardon allowed i 
60 Wolterton and his Wife againſt Day, an Action upon the caſe for a promiſe, 
Mich: 8 Iac: B R fo. 89. entred trin 7 Iac: BR Rot: 1596 
61 Goldney againſt Curtiſe, in an action of Covenant, Mich: 8 lac. B R fo: 90. 
entred Hill. 7 Iac: B R Rot: 864 
62 Doctor Ayrey againſt Sir Richard Love las as touching an uſurpation, Mich: 
8 Iac. BR fo: 91 
63 Brickendell againſt= 
BR fo. 91 
64 Moore againſt Brows, 3 Mich. 8 Iac. B R fo. 92 
65 Penruddock and Lauxfords caſe, indictment, Mich: 8 Iac. B R fo: 93 
66 Davis againſt Halet, touching the manner of pleading, Mic: 8 Iac. B R. ſo. 93 
57 Dowolas and others againſt Kendall, an Action of treſpaſſe, Mich. 8 Jac: 
. BR fo: 93. entred Mich 7 Iac. BR Rot. 356 
68 The King and Sir William Fitzwilliams againſt Ives, indictment md 
a Purveyor, Hill: 8 Iac: BR fo. 96 
69 Turpine againſt Forreyner and others, in an Actien of Treſpaſſe, Hill 8 Iac. 
B R fo. 99 
70 Hawes againſt Loader, debt, Hill: 8 Jac; B R fo. 101 
7 Syliard againſt Replevin, Hil 8 Jac: BR fo: 101 
72 Barton againſt Sale in an action of account, Hill: 8 Jac: B R fo. 103. 
entred Paſch: 7 Jac: BR Rot: 416 
73 Hampton againſt (ourtney, error, Hill. 8 Jac. B R fo. 107 
74 The King againſt Lemman, an indictment, Paſch: 9 Jac. B R fo. 105 
75 Tabbeagainſt Matthew, words, Paſch: 9 ac. BR to. 109 
76 Scot againſt Scot, debt, Paſch: 9 Jac. BR fo. 110 
77 Biker acainſt Dickinſon, i in a prohibition, Paſch: 9 Jac: B R fo. 110 
78 Maynard and his wife againſt Towe, an Action of Treſpaſſe, Paſch: ꝙ Jac. 
ER IH 
79 Shepheard againſt Wool fe, an Action upon the caſe for a promiſe , Paſch: 
9 Jac. BR fo. x11. entred Paſch. 7 Jac. BR Rot. 100 
80 Stowe againſt Hollind, words, Paſcti, 9 Jac. BR fo. I 12, entred Hill. 8. 
5 Jac. BR Rot.— 
81 'Golley againſt Bacon, a promiſe, Paſch: 9 Jac: BR fo: 112 
82 Ne ny dgainſt Edmunds, in ejectment. Paſch: 9 Jac. BR fo: 11 3 
83 Hughes againſt Keymiſh, in a ſpecial action upon the caſe for ſtopping of 
lights, Paſch: 9 Jac. B R fo. 115. entred Trin.7 Jac. B R Rot. 1490 
34 Newall againſt Barnard,an Action on the caſe for ſtopping of lights, Paſch. 
9 Jac. BRfo.1 6. entred Paſch: 10 Jac: B R Rot: 597 
$5 Mirrill againſt Nichols in an Action of treſpaſle, Paſhe: ꝙ Jac. BR fo. 117 
86 Plat againſt Sleepe, ejectment, Paſch-9 Jac: B R fo: #18 
87 The Preſident Fellows, and Scholars of SR ohn's Colledge in Oxford,againſt 
n the Lord Norris, ejectment, Paſch. lac: B R fo. 119 
88 Sir ohn Pouliney againſt Maſſe, in a trover and comerſion,Palh: -9 Jac. BR 


fo: 120 
89 Thorner againſt Field, an action upon the caſe for a promiſe,Paſ. 9 Jac. B R. 
fo. 120. 6 90 Vicca- 


Action caſe upon a promiſe, Mich: 8 Iac. 


90 7 xcaridge againſt Gelfe in an appeale, Paſch: 9 lac: B N fo: 121 
ot Hall againſt King, ejectment, Paſch: 9 Iac. BR fo. 122 
92 Sallear againſt Gurling, debt, Paſch: 9 Tac: B R fo, 123 


93 The King againſt T an indictment, Paſch: 9 Tac: B R fo. 124 
9+ ( ollems againſt Roe, a promile, Paſch: g lac. BR fo. 124. entred Hill. 8. 
lac. B R Rot. 109 


95 Serbbsagaimſt Flower, error, Paſch: ꝙ lac. BR fo: 125. entred Trin. 7 lac. 
B R Rot: 963 


96 Hooker againft Robinſon, error, Paſch. 9 Tac, BR fo. 125 

97 Fuller againſt Righteous, error, Paſch. 9 lac: BR fo. 129. entred Mich: 
8 Fac. BR Not: 641 

98 Procter againſt Clefron, error, Paſch: 9 Iac. B R fo. 126. entred Paſch, 


99 Orde againſt Moreton, error, Paſch: 9 Iac: B R fo. 129. entred Mich 7 lac. 


BR Rot. 339 
100 Francis Holts caſe, indictment, Paſch. 9 Jac. B R fo. 133 
101 Tirlor againſt Morris, or Morriſon, an action of the caſe for words, Trin. 
ig lac. B R fo. 134, entred Paſch: 9 lac: B R Rot: 285 or 286 

102 Bowles againſt Fooxe, error Trin: 9 Tac: BR fo. 135. entred Mich: 8 Iac: 
| BR Rot. 348 
103 Waſtenape againft Tayler, tre ſpaſſe Trin: ꝙ Jae. BR fo. 138. entred Hill. 
| 8 Jac. BR Rot: 1337 2. a. 7 

104 Simpſon againſt Brook, words, I rin. 9Jac: B R fo. 139. entred Hill. 8 Jac. 
B R Rot. 702 


10 Shurdiſh againft Faldoe, covenant, Trin: 9 Jac: B Rfo. 138. entred Hill. . 


8 Jac: BR fo. 248 
106 Tourney againſt Ade 


„debe, Trin: 9 Jac: BR fo. 140 


107 Bradley againſt Ba is appeal, Irin: 9 Jac: B R fo. 141. entred Mich: 8. 


| Jac:-B R Rot: 407 
108 Baſepoeole againſt Freeman, error, Trin: 9 Iac: B R fo. 144. entred 1 
8 Iac. BR Rot: 1222 


109 Seriven againſt Wright, Trin: 9 Tac. BR fo. 145 

110 Foſter againſt Hill, trefpaſle, Trin. 9 Iac. BR fo. 146. entred Hil. 8 Iac. 
BR Rot: 1199 

111 King and Long againſt Lorking, words, Trin: 9 Jac. B R fo. 147 

112 Beresfoord againſt Preſſe, words, Trin 9 lac. BR fo: 147 

113 Wallagaiaſt Hul, action upon the caſe for a conſpiracy, Trin. 9 Iac: BR. 
fo. 149. entred Hill. 8 lac, BR Rot. 1142 

114 Lucas againſt Falwood, debt, Trin: 9 Iac. B R fo, 151 

115 Deaze againſt Naby; debt, Trin. 9 Jac. B R fo: 153 


116 Dent againſt Dens, in aconfultation, Trin: 9 Jac: BR fo. 153 


IF 5 Layfield againſt Hellicar, in an action of treſpaſſe, Trinity 9 Tac, 


R fo. 154 


118 Eaſſe againſt Fye, promiſe, Trin. „ ac-B R fo. 155. entred Trin: 8 Jac. 
| BR Rot. 22 

119 Briſcoe againſt Knight, debt, Trin: 9 Iac, B R fo. 156. med paſch: g. 
| Jac: BR Rot: 278 

120 Sampſon apaitſd Crarfield, battery, Trin: 9 lac. B R fo. 157 

32% Parana ainſt Ch c, treſpaſſe, Trin. 9 lac. B R fo. 157. entred Hill. 8. 
| lac: l Rot: 687 
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"The names of the ſeverall Caſes. 


8 — a — —k' —— Wann I" I 
—_—_— — — 


122 The Earl of Northumberland againſt Wheeler and others, trover, Trin: 9. 
Jac: BR fo. 158. entred Hill: 7 Jac: BR Rot: 1133 
123 Strong againſt —in a Procedende, Trin: 9 Jac: BR fo. 158 
124 Herne againſt Lilburn, error, Trin: 9 Jac: BR fo. 159 | 
125 Heywood againſt Smith, ejectment, Trin: 9 Jac. B R to. 162. entred Mich. 
: 7 Jac: B R Rot: 13 1 5 
126 Clarke againſt Gurnell, error, Trin: ꝙ Jac: BR fo. 167. entred Paſch: 8. 
| Jac; B R Rot: 530 5 | 
137 Moore againſt Moore, promiſe, Trin: 9 Jac: BR fo. 169 
128 Skswith againſt — a trover, Trin: 9 Jac, B R fo. 170 
129 Armitage againſt Diſon, premiſe, Trin: 9 Jac: B R fo: 171 
130 Pothiell againſt Mu, a prohibition, Trin: 9 Jac: BR fo. 171 
131 Daby againft Holebrook, error, Trin: Jac: B R fo. 172 
132 Tutt againſt Kirtox, words, Trin- 9 Jac: B R fo. 172 
133 Petty againſt Maight, words, Trin: 9 Jac: BR fo. 173 
134 The caſe of the Conſtable of Stepney, touching the election, Trin: 9 Jac: 
BR fo. 174 | | 
135 Hewet againſt Painter, debt, Trin: 9 Jac. BR fo: 174 
136 Holland againſt Harecourt, debt, Trin. 9 Jac. RB fo. 176, entred Hill. 8. 
Jac: BR Rot. 1136 | 
137 Moore and Lankfords cafe, error, Trin: 9 ac. B R fo. 177 
138 Eynon againſt Bridges, debt, Trin: 9 Jac: B R fo. 178. entred Trin. 8 Jac. 
B R Rot. 1222 — 
139 Norcot againſt Heywood, error, Trin: 9 Jac: B R fo. 179. entred Mich: 
8 Jac: BR Rot: 350 Ho | 
140 Holts cale, in a prohibition, Trin:.9 Iac. BR fo. 179 | 
141 Buſeby againſt MHadderton, promiſe, Paſch: 10. Jac. B R fo. 179. entred 
Hill: 9 Jac: B R Rot: 182 
142 Smith againſt Flint, words, Paſch: 10 Jac: B R fo. 181 
143 Baker againſt Baker, error, Paſch- 10 Jac: BR fo. 181 
144 Umphery againſt Damon, ejectment, Paſch: 10 Jac. B R fo: 181 
145 Ellis againſt Park, injunction, Paſch: 10Jac. BR fo. 182 
146 Stevenſon againſt Powell, covenant, Paſch: 10 Jac. B R fo. 182. entred 
Hill: 9 Jac. B R Rot. 164 | 
147 Ordeway againſt Orme, treſpaſſe, Paſch. 10 Jac: BR fo. 183 
143 The King againſt Haſtings, indictment, Paſch: 10 Jac. BR fo. 183 
149 Harris againſt Sharley, error, Paſch: 10 Tac: B R fo. 184. entred Trin: 9. 
Jac: B R Rot: 1321 ; 
150 Willins againſt Fletcher, conſpiracy, Paſch- 10 Tac: B R fo: 185 
151 Wemſtone againſt webbe, promiſe, Paſch: 10 Tac: B Rfo: 185 
152 Harriſon againſt James, debt, Paſch- 10 Iac: BR fo. 186 
153 Sir William Harberts caſe, in Habeas Corpus, Paſch: 10 Iac: BR fo 186 
154 VVarraineagainſt ——— Scire facias, Paſch. 10 Iac: BR fo. 187 
155 Morgan againſt Sotze, error, Paſch: 10 Iac. BR fo. 187. entred Mich. 9. 
Iac. BR Rot: 95 | 
156 Dingley againſt P ames, Creron, and Manuc aptors of VVde,in an Audita 
| Quaærela, Paſch. 10 Iac. BR fo. 187. ; 
157 Horne againſt Harriſon, Replevin: Paſch: 10 Tac: BR fo: 189. entred Hil. 
.. _$orglac. BR Rot: 552 | 
158 Hamlen againſt Hamlen, Paſch: 10 Iac, BR fo. 189. entred Hill, 9 Iac. 
B R Rot: 695 5 
159 Price againſt Atmore, ejectment, Paſch: 10. Iac: BR fo. 191. entred 
Trin: 8 lac: B R Rot. 439 | 
160 The King againſt Lever in a Quo warranto, Paſch: 10 Iac: BR fo. 194 
161 The King againſt the Lord Vaux in an indictment for a premunire Paſch 10. 


lac, BR fo. 197 
| CEF) 162 Mary 


The names of the ſeverall Caſes. 
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162 Mary Semaynes caſe, a prohibition, Paſch: 10 Tac: BR fo. 199 
163 Semaine againſt Paſch: 10 Iac: B R fo. 200 
164 Browning againſt Fuller, error, Paſch: 10 lac: B R fo: 200 
165 Deane againſt Eton, words, Paſch: 10 Tat: B R fo: 201 
166 David Waterhouſe his Habeas Corpus, Paſch: 10 lac: BR fo: 201 
167 Dochley againſt Bury, promiſe, Paſch: 10 Iac: B R fot 202 
168 The King againſt Springall, in an indictment, Paſch: 10 lac: B R fo: 203 
169 The King agaiaſt Clarke in an indictment, Paſch: 10 lac: B R fo: 203 
170 Collins againſt Goldſmith, debt, Paſch: 10 Jac: B R fo. 204 
271 Butts againft Jennings, error, Paſch: 10 Iac: B R fo. 206 
172 Atkins againft Wheeler, trover, Paſch: io lac: B R fo: 206 
173 Meſſe againſt Townſend, Paſch: 10 lac: B R fo. 207 
174 Cox againſt Gray, error, Trin: 10 lac: BR fo. 207, entred Hill: 5 lac: B R 
Rot. 876 
175 Suceſield againſt Conſtable, in treſpaſs, Ti in: 10 Iac: B R fo. 214. entered 
Mich: 9 lac: BR Rot: 3320 
176 Lutterell againſt Weſton, ejectment, Trin: 10 Tac: BR fo. 215. entred Mic. 
8 Iact B R Rot: 602. | | 
177 Saxe] againſt whempſos: error, Trin. io Iac. B R fo. 216.entred Mich. Tac: 
R Rot: 3 59 6 
178 Waterton and his Wife againſt— , error, Trin: 10 Tac: B R fo; 216 
179 Benton againſt Aymis, debt, Trin: 10 lac: B R fo: 217 
180 Fox againſt Iux, Trin. 10 lac: B R fo. 217 
181 Ingram againſt Sir Edward Waterboyſe, caſe of priviledge, Trin: 10 lac. 
B Rfo. 217, 218 
182 Baker againſt Nichols,en aide prier, Trin: 10 Iac: B Rfo. 218 | 


183 The King againſt Cole, indictment, Trin: 10 Iac: BR fo 218 


184 Whiting againſt Wilkins, treſpaſſe and ejectment, Trin: 10 Iac: B. R fo; 
219. 220, entred Hill. 9 Iac. BR Rot. 1062 | 
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An Alphabeticall TAB L E of the Names of 
the Principall CAS & contained in this 
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A 
Scot Plaintif againſt Hinder and 
A Molſwort h Defendants, fo. 37 


Armitage againſt D:ſon, - I71 
Ain againſt Wheeler, 205 


B 


Br rwick Plantif agaipſt Foſter 


Defendant, fO. I 


t Bartholomem Plaintif againſt Savage 


Defendant, 5 
Ba ker Plaintif againſt 29 
B ther againſt 74cob, 41 

The Biſhop of London againſt Bald- 
wyn and Drew, 47 
Brock againſt Bear, 50 
Burge ſſe againſt Standiſh, 55 
B ickęndell againſt 91 
Barton againſt Sadoc , 103 
Baker againſt Dichęnſon, 110 
Bowles againſt Poore, 135 
Bradley againſt Banks, 141 
Baſepole againſt Freeman, 144 
Beresfoord againſt Preſſe, 147 
Briſcoe againſt Knight, 156 
Buſeby againſt Haddertox, 179 
Browning againft Fuller, 200 
Butts againſt Iern #75, 206 
Benton againſt Aymis, "2 "m9 
Baker againſt Nichols, 218 


8 

C 
Rewes Plaintif againſt Draper 
Defendant, fo. 20 
( vkaine againſt Goodlage, 40 
Collings againſt Roe, 124 
Clark: againſt Gurvell, 167 


The Coſt able of Stepney's caſe, 174 
Collins againſt Goldſmith, 204 
Cox againſt Gray, 207 


D 
Ale againſt Copping, 38 


Dent on againſt Stocę, 67 
Doctor Airy, againſt Sir Richard 


Lovelas, 91 
Davis againſt Hales, 93 
Dowglas againſt Kendal, 93 
Deane againſt Newby, 153 
Dens againſt Dens, 153 
Durand againſt Child, | KE7 
Daby againſt Helebrook. 172 
Dingley againſt Sir James Creyton,187 
Deane againſt Eton, 201 
Dockley againſt Bury, 202 

E 


He Earl of Shrewsbury Plaintiff 
againſt the Earl of Rutland 


Defendant, : 4 
Evers and Strickland, 21 
| Eyliffe againſt Chopley, 42 


Egerton againſt Morgan and Robin- 
ſon, 69 


An Alphabetical Table. 


The Earl of Northumberland againſt 


wheeler, 8 fo. 1 58 
Eynon again Bridges, 17 
Ellis againſt N 182 


Fount ain Pat 1 F apc Grymes De- 


fendant, 36 


Flewellyn againſt Rave, 68 
Fuller againſt Righteous, 125 
Foſter againſt Hill, 146 
Fox againſt . 217 
G 
G4 Plaintiff againſt Cooper 
Defendant, | 13 
Grymes Plaintiff againſt Peacock, De- 
fendant, 17 
Gabbe againſt Moſſe, 44 
Goldney againſt Curtiſe, 90 
Goltey againſt Bacon, 112 
H 
F 4ve Plaintiff againſt Laighton | 
1 fendant, 12 
s ora eo? againſt Beamount 
fend ant, | 36 
Hoblins againſt Kimble, a 
Hewet againſt Narberom, 52 
Hawes againſt Loader, 101 
Hampton againſt Courtney, 107 
H 0 againſt Keymiſh, 115 
Hal againſt King, 122 
Hooker againſt Robinſon, 125 
Fraxcis Holts caſe, 133 
Herne againſt Lylbarne, 159 
Sr William Heywood againſt Smith, 162 
Heye: againſt Painter, AC 5) 
Hellisd'againſt Ha arecayrt, 176 
Holt caſe, a 179 
Harris againſt Sherley, 184 
Harriſon againſt James, 186 
Sir William Harberts caſe, 186 
Horne againſt Harriſen, 189 
Aan N — i 


ram aged $ s Edward Water- 
Porkouſs, 8 


hy 


| 


K 
= King againſt Stafferton and 
Brown, 54 
The King againſt Aorgan, 84. & 89 
. King and Sir Williams Fitzwilliams 
Toes, | 96 
The King againlt Lemme, 109 
The X. ing againſt Lorkin, 124 
King and Long againſt Lorking, 147 
The King againſt Haſtings, 183 
The King againſt Lever, 194 
The King againſt the Lord Vaux, 197 
The King againſt Springall, 203 
The King againſt Clark, 203 
The King againſt Cole, 218 
L 
He Lord Rich Plaintif againſt 
Frank Defendant, - 23 
Linker Plaintiff apainſt Stamvell De- 
fendant, 37 
Luther againſt Sanders, „ 
Lyſkerris caſe, 46 
| The Lord Cavtndiſh againſt the Earl 
of Shrewsbury, — 8 
Linbey againſt Hemmurſe, 67 
Lucas againſt Falwood, 175 
Layfield Doctor,. againſt Hellicar, 154 
ee, againſt Weſton, 215 
M 
M Arſum Plaintiff againſt Hunter 
Defendant, 2 
Mills againſt 50 
Moore againſt Brown, 92 
Maynard, & uxor apaiaſt Tawe, 110 
Mirrell againſt Nicholls, 117 
Moors againſt Moore, 169 
pa and Luckfoords Caſe, 177 
an againſt Sole, 187 
2 a _ Townſend, 207 
N 
Nu againſt Sheſſil. 66 
Newman againſt Edzounds, 113 
Newall againſt Barnord, 116 
Narcat againſt Heywod, 179 
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O 
Dili Plaintiff againſt Tyrrell De- 
fendant, for 21 
Orde againſt Moreton, I29 
Ordeway againſt Orme, 183 
P Rocker Plaintiff aguinſt Johnſon De- 
fendant, 2 
Pollard againſt Caſy, 47 
Pompier againſt Chamberlaine, 48 
Proxnce againlt Tuck/e, 64 


Penruddock againſt Lanxford, 9 
Platt againſt Sleep, 
The Preſident, Fellows, and Schollars 

of St. Johns Colledge in Oxford, a- 


gainſt the Lord Norris, 119 
Sir John Pogltney againſt Miſſe, 120 
Procter againſt Ch ton, 126 
Pothill againft May, 171 
Petty again Waig hr, 173 
Price againſt At more, 191 

R 
IR Jahn Ratcliffe Plaintiff againſt 
Davis Defendant, 29 
Roſe againſt Pye, 155 
S 

Troud Plaintiff againſt Roper Defen- 

dant, 14 
Smith againſt Skipwith, 21 
Stone againſt March, 24 
Starkey againſt Poole, -. 20 
Small againſt Hammon, 40 
Stone againſt Bliſſe, 43 
Smith againſt ones, 44 
Smith againſt Nuſam, 48 
Simpſon againſt Clay, 64 
Syliard againſt ——— 101 
Scott againſt Scott, 110 
Shepheard againft Woolſie, 111 
Stowe againſt Holland, I12 
Sallowes againſt Gurling, I23 
$:ubb; againſt Flower, 125 


An Alphabeticall Table. 


* 


Simp ſon againſt Brook , 


138 
Shordiſh againſt Faldoe, I ; 9 
Scriven againſt Wright, 145 
Sampſon againſt Crawfield, 157 
Stronge againſt —— 158 
Skipwith againſt —— 170 
Smith againſt Flint, 186 
S againſt Powell, 182 
Semaines caſe, 199 
Semayne againſt —— 200 
Suc bſield againſt Conſt able, 214 © 
Saxey againſt Whempſon, 216 
1 
1 againſt Cooke, 16 
Tittleby againſt Adams, 65 
Turpine againſt Forreyner, 99 
Tabbe againſt Matthew, I 09 
Thorner againſt Field, 120 
Tirlot againſt Morris, or Morri- 
ſon, 134 
Torrey againſt Adey, 140 
Tutt againſt Kirton, 172 
V 
Iccaridge againſt Gelſe, 121 


VVAmphery againſt Damyon, 181 


W | 

MEE. againſt Bould, 31 
Wolvertoa againſt Davis, 38 

Weſtley againſt Brow, 43 
Woode againſt Ingerſole, 61 
Wolterton & uxor againſt Day, 89 
MWaſtnope againſt Tayler, 138 
wall againſt Hill, 149 
| 7Yullins againſt Fletcher, 185 
Wemſt one againſt Webb, 185 
Warraine againſt — 187 


| 


Y 4 Plaintiff againſt. Rewles De- 


Waterhouſe his caſe, 201 
Waterton and his wife againſt— | 
Whiting againſt Wilkins, 219,220 
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7ac. in the Kings Bench. 
R. Barwicke Plaintif. againſt J. Foſter 
Deſendant. 


jchard Barwicke made a Leaſe of Land unto John Foſter fo} In an Action 
ten pears, rendring 501. Rent. Payable yearly by equal of Debt 
poztions at (wo Feaſts inthe year: That is co ſap, At the 9 

#4 Fealt-of the Annuntiation,and S. Michael the : 
| 02 within ten dayes after any of the ſaid Feaſts, withia the 

laid Term. The Term n. And * Axe: 
ot Debt alter che laſt ten depes, 

to be brbinde, at the Feaſtof S. Michael laſt — 3 

aud the {aſt dap of the Term. Et adbuc cxith 

pleaded, A Verdict was found for the Plaintiff 

moved in Arrett of Judgement, fo. wes : 

due fo} 7 at S. Mich. 2 a 


8 
until 3 oY 
(up 


anp 1 pri alſityin his A 
action, fo2 one thing 0 which he boch right : and 03 al 
e ears 
Do in this caſe the Plaintif bringing bis action 
which are out ofthe Term, and ſo no 
rent wichin the wand (early) and erefote the whol 
laſt rent, being reſerved, and payable Term, 
to the contrarp, althougb the leaſe be ended Michaclmas 
rent, remaines,bp reaſon of the contrac bectween chem: | 


libertie given cs the 'Leſſce fo bis benefit. . The which. 4 
Leſſo? ok all his rent, and in an action oł debt 8 
whereten dayes time of payment are 7 — is is  ſapinhis 

annis finitis at Michaelmas, 

reſerved papable at Michaclan MV» a 
nemand the tent at Michaclmgs, au tbe Leſſee ſ o 30TH 
foz the . eg ice and H 3 


cleer1p, and that top this realen, vecame, that this elecric 
tween the. partie atthe t neofthe. tale m zade,and when in ſuch a cale C 
ſa that no Eli fon tan bemave, by this 3 agreement 
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and determined, and when the term flows out, no eleciton can then be fo2 the ten 


This caſe en- 
ded by agree- 
ment. 


In an Ejecti- 


on. firm. en- 
tred, Trinit. 7. 
Jac-B.R. Rot. 


120. 
The C ſe 


Common ex- 
tinct by uni- 
tie of poſſeſ 
ſion. 


dapes after the Term ended, fo2 that by this Determination of the term, the Leſloꝛs 
remedy by wap of diſtreſſe, is gone, and therefoze the contract ſhall be alſo determined, 
and this ſhall be velled in the Leſſoz pꝛelently after Michaelmas, as a pꝛepet dutp, 
# ſo bis action well brought, accoꝛding to the agreement between the parties grounded 
upon the contract, and by no ineendement it can be otherwiſe conſtrued, Fo? that 
accoꝛding to the expꝛeſſe agreement made between the parties „ the rent reſerved 
ought to be paid during the Term, This caſe was ended by agreement between 
the parties, after thep perceived which way the Court enclined in their opinions, the 
better opinion of the Court being clear fo2 the Plaintif. | 


Thomas Marſum Plaintif.againſt Stephen Hunter Defen. 


A Copiholder pꝛeſcribes to haue common of Paſture in the waſt of he Lozd ak 
terwards, he doth purchaſe the Inheritance in fee, and hath a Confirmatisn 
made unto him by the Lo2d, of the Doule, aud Land, and (to the which he had his 
Common) H.bendum to him and his Heires cum pertinentiis. Thequeſlion was, 
whether the Common palled oz not, oz ſhould be extinct by che unity of poſſeſſion. It 
was argued at che Bar, that the Common ould be gone, foꝛ this reaſon, That if that 
thing to which it i; appendant be gone, the thing appendant by this is alſo gone, acco;⸗ 
ding to the Books of 5 E. 4 fo. 8. The Cale ot Garter King ofthe Peralds, and 
19. E. 3 Fiz. tit. Aſſiſe Plaint. 8 3. where an Aſſiſe was bzcught by a feme, and it 
was found by Uetdict, that the Father of the N oman gave the Land unto the De⸗ 
kendant with his Daughter the Plait tiffe in Frankmarriage when they were inf ra 
anno 4ubiles both the one, and the other: afterwards at their full age, the Þuſvaud 


\ 


ſucth a Divozce, and that at his ſuite, they were divozced, and that afcer the divezce .. 


e kept the poſſeſſion of the whole, and did put out the woman, fo the which ſhe 
bꝛought he: Aſſiſe. And fo) that the cauſe ofthe guift, and the fozine of it was deter- 
mined and taken away by the diuozce at the ſuite ofthe Puſband,it was adiudged chat 
the Moman, being Plaintif ould recouer the whole, Foz that the Frankmarri⸗ 
age veſtroycd by the 'dinozce, che title of the Þuſband is alſo gone, And ſo in this 
caſe, rhe Copphold being deſtroyed, the Common alſo depending on this ſhall be 
likewiſe gone. Flemming chiefe tuſtice, the ſole point in this caſe reſts upon the 
pꝛeſcriptton, fo) in this caſe , he ought co ſap in pleading Tais eſt conſuetado; but 
attcr che purchale he cannot ſap ſo, to2 the purchaſe doth extinguiſh the pꝛeſcripti- 
on, and the Common being by pꝛeſtiption which is gone, the Common allo is gone, 
And in this agree Yelvercon Juſtice. Williams Juſtice, A Coppholder map in- 
title himſelf by pleading a »ſirar-m fuit 2 but when he himſelf, by his own act hath 
determined his eſtate, by this he hath loſt his Common, Yelverton and Croke 


iuſtices, did agzee with him iu chis,fo2 that the belonging here in this caſe is uuto a 
_-. enftomaryeſlate, and not unto a Freehold , and theſe wozds here cus pertinentiis 


Judgement 
for the De- 
fendaur. 


In a Writ of 
Error to re- 


verſc 4 Judge- . S 


ment in the 
C. B. in debt 


The Gile. +4, 


will not ſerue his turn, but if in the grant there had been theſe wows (s) with all 
Commons, before uſed this had been then good, and ſufficient fo him, and would 
habe tarried the Common, but not otherwiſe as here in this caſe it is, being without 
this clauſe; ot all Commous bełoze uſed. It was the refoze ruled againſt him, by 
all the Judges; that he ſhould not by this new grant, have the Common of 
Paſture to him, ond to his Peires: and by the rule of the Court Judgement was 


given againſt the Plaintif, that he ſhould not by this grant, hav: the Common of Pa- 
dure ” bim and hls Peire 8. 


Procter Plaintif. againſt Johuſon Defendant. 


(0 Joyntenants fo2 years ofa Pill, the gue of them gzants his Eſtate, and 
pes, the other ſuppoſing that all came to i by ſurvivozſhip, and as be took 
che Law to be, Gzants,Bargains, and ſells the lame co Johnſon, by the name, and 
words of Holcndinum ſuum generally, and all bis Efface, Right, Title, and inte- 


- 


reſt 


EC ²˙ ü 


| Termin. Hil.7 fac. Procters Caſe 


reſt in this, and doth alſo covenant by the ſame Indenture, to fave and keep harme⸗ 
leſſe, the vendee, from all foꝛmer Acts oae by him, oz Diſturbances, and did 
alſo tutther binde himlelf in a Bond to perfoun all the fozmer Articles, Gzants, Toe 
venants, and agreements in the ſame indenture between them contained. The 
Gendee being evicted out of part, bzought his action of Debt upon the Bond in the 
C. B. and there it was adjudged for Johnſon the Plainrif, that the Action well ly- 
eth. Fo} the reverſing of which Judgement Procter bzought his Writ of Error 
in the Kings Beuch, the TUtt of erro2 was bzought, foz erroz in point of Judge- 
ment, without ſhewing ofany parcicular erro2 , but alligned the errs2 generally, that 
Judgment was there giben fo2 the Plaintik, whereas the ſame ſhould have been given 
foꝛ the Defendant, Aud at the day aſſigned fo the opening and arguing of the er⸗ 
rozs, the Councell foꝛ the Plaintif being abſent , Hitcham being of Counlcll with 
the Defendant would have opened the point, and ſbewed the particular crroz pꝛe⸗ 


tended by the Plaintif;but the Judges would not ſuffer him, but ſaid, that if che lain. 


tik would not come with bis Councell, and open the erroꝛs unto the Court, they would 
then pzocecd and affirm the Judgement after wards. Velverton at the bar, argued fox 
the Plaintif in the zit of erroꝛ that the Judgement given was erroneous & ought 
to be reverſed, kor that the Bond was not foꝛfeited. Foz that by his gꝛant, nothing 
moꝛe paſſed, then what he had rightfully in bim, to paſſe: the wozdsof the grant are 


molendinum /nuns, and all his eſtate in the lame, the which generall wozd, molendini 


is afterwards bounded #rcſtrainedby theſe ſubſequent wozds, (8 all his eſtate) neither 
had he any intent, to paſſe away moꝛe, then he had in him copaſſe. & all che woꝛds in the 
gꝛant do paſſe #0 flatx & to be conſtrued the one by the other Joyntenants as to the 
poſſeſiton of the thing in ioynture are ſeiſed by entierties of the whole, c of every part 
thereof, equally, but in right, only of a moitp, and by a grant of the whole, by one of 
chem there doth only paſſe a moity, c by the covenant the firſt part is qualiſied by the lat⸗ 
ter, atcoʒding unto Nokes Caſe, Coke 4 p. 1. fo. 80, 8 l. chat a Covenant pꝛetedent 
in Law (Hall be qualiſied, by a Covenant in Deed ſubſequent. Sir Robert Hitchin 
argued on the contrarp, koꝛ the Dekendant in the wyit ol Erroz, and payed affir- 
maace of the foꝛmer Judgement, fo2 that the obligation was clearly fozfeiced,and 
that fo two reaſons. Firſt, becauſe of the generall grant, he having generally 
granted the Mill, by theſe woꝛds, molendiuum ſuum, by which wo1ws, all the Mill 
doth paſſe , whereas he could not rightfully paſſe any moze , then a 
Moitie thereof , neither doth any more paſſe in righe but a Polity , but 
in reſpect of his poſſeſſion in the whole, and of the generaltp of his Gzant, the which 


is to be taken ſtrongeſt againſt the G2antoz, and fo that he hath alſo bound hunſelfe 


byhis obligation to make good and perfozm this Gꝛant, and in this he bath failed , 
and therefoze being bound by bis Obligation to perfozm the pzemiles in the whole 
wherein he hath failed, and therefoze his Obligation is foxfeitedfoythe whole, Se- 
condly, the Obligation is foꝛfeited fo2 the whole, by reaſon of the expzeſſe agree- 
ment between them, foz if a man that hath-not a term in point af rigbt, will vet Ca- 
venant by his Indenture that another ſhall have the laid Term, and ufterwards 
binds him ſelf by Bond to perfoꝛm all fozmer Articles, Covenants, and Agreements 


between chem, and cannot perfozm this, fo2 be cannot grant that which he bath noe! * 


in him fo2 to grant, but by reaſon of his Covenant and Agreement, and his Bond to 
perfozm the ſame, his Obligation therekoze is to be fopfeitev. Williams Juſtice; 
there is a paſſing in Night, and a paſſing in Poſſeſſion, and theſe are two ſeverally vi 
Ntinct things: fo2 where there are two Joyntenants, they are ſeiſed per my, et per 
tout: if one of them by deed indented, bargains and ſells 1 2 A and 
the other vies befoze intolment, there paſſeth but a woity, in this cat, ex vi ter mini 
the Obligation is kozfeited,, by the generall wozd#in the firft part of the Judenture, 
if the ſame be not remedied, and qualiſied by the ſubſequent wozds of the Covenant 
wherein the difference will be this where in the beginning. therearethings,ozriaf 
in Law, to be paſſed, aud where in veed , the fitũ map be aftermarus explained 0 
wozus luoſt quent, but not the other, as the wom :de4; implies a general Warran-' 
ty, but ded; pro me & beredibus eit, is à ſpeciali w with this limitati⸗ 
on, Croke Juſtice; two Joyntenants be, the one grants all, which he 5 — 
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verſe a judge- 
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Paſch. 7. Jac. 
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; vivozſhip (as he takes the Law, all paſſeth, foz that his miſiudging, oꝛ his miſtake. - 


ing ol the Law, cannot alter his firſt Gant, theſe woꝛds, all his Eſtate cannot pes 
iudice, noꝛ any wayes diminiſh his firſt Gzant, when as he befoze takes upon him to 
paſſe the whole, and ſo his Obligation fozfeiced: if theſe wozds had been in the Co- 
venant to perfozm as much as in him was, there the firſf gencrall wozds, by the 
wozds ſu blequent, might be very well qualified, but here, by his generall Gant, 
and peremptozp-Covenant co perfo2m this wich a Bond by him entred into to perfozm 
the ſame. and herein failing, by this his Obligation ts fozfeited, and theretoze the 
fozmer Judgement was well given, and to be affirmed, Yelverron Iuſtice, the 
Judgement to be affirmed, his imagination cannot qualifie his Gzant, che difference 


will be this, if a man grants a Panoz which he hath uo, be ſhall not be baund by this 


Gant, but by his expzefle Covenant to perfozm this Gzant, he ſhall be bound by 
this, in this caſe his Bond is fozfeited. Fenner Juſtice, ts the contrary, the Gꝛant 
tete hath reference to that thing which may paſſe, and to no moze, and the Covevanc 
hach reference unto the Gꝛant, and therefo:e nothing palleth, neither by the Gzanc, 
noꝛ yet by the Covenant, but that, which he might well paſſe, Foz ik there be two 
Coporceners of a Panoz, the one Enfeoffes the other of the whole, there pet pal⸗ 
leth but a moitp, notwithſtanding the Feoffment was made of the whole: ſo in this 
caſe here, he nzants mo/endinum ſnum, that is as much as to ſap, ſo much of it as 
he could well paſſe by his Gant, and in which he hath right, and the Cobenaut and 
Bond ſhall extend no further, aud ſo no fozfeicure, and therefoze the Judgement 
given is erroneous and to be reuerſed. Flemming Chief luſtice, As to the Cobc- 
nant, which is, that he ſhould continue in, freed, and diſcharged of all Incumbꝛances, 


by any one, and not, that he ſhould have, and eniop, all his Eftate which he had in the 


Mill: but the Covenant is, that he would ſave him harmleſſe : the Law, by any con- 
ſtruction: will not extend further, oz bepond a limitation, by expꝛeſſe Covenant, 
meeting with the lane, as where Leſſee fo years grants his term, and Covenants 
that he ſhall enioy the ſame, notwithſtanding any thing done by him, this is an cx- 
p2elle Covenant in this pꝛincipall caſe , chere is a grant of che whole, a Covenant 
to enioy, and a Bond for-perfozmance, the which by his not entoying of che whole is 
fozfeited, the Judgement well given, and to be affirmer, Croke, Williams, Yel- 
verton Iuſtices, et Flemming Chiefe Iuſtice clecreofopinion, that the Obligation 
was fozfcitcv, and the firſt iudgemcnt well given , the difference between this caſe, 
and Nokes Caſe, Coke 4. pa. fo. 80. & 81. is in the manner of che perfozmance, of 
the Dzigmall agreement in this caſe, the whole Mill, by the rectrall, and by their a⸗ 
greement was con bi ped, and the paid accozdingly fo2 the whole, and but a 
motty paſſev, and he never en jdyed but olty, and herein this caſe differs from 
Nokes cale, here in this caſe the agreement was, to paſſe the whole Mill, and 
bound by Bond toperfozm this agreement and hath failed herein, and ſo che Bond 
forfefted, and as tu the other Cobenancs, touching the Incumbrances, as to this 
there is no diffctence between chis caſe and Nokes Caſe, but in this caſe the bꝛeach 
is not laid, inthe not perfozmance ofthe Covenanta, but the bzeach is here laid in 
thenotperfozmance of the Oꝛiginall agreement between them, and the Bond, fot che 
perfozmence ofthis agreement ( being not perfozmed) is cherefoze foxfeiced , and 
the Plaincif in the C. B. had good cauſe of Action, and lo the Judgement there well 
given, and to be. affirnzed , and accopdingly , by foure Judges againſt one, aud by 


the Ruleof the Court che Judgement was affirmed. 


The Earle of Shrewsbury Plaintif againſt the Earle of 
My Rutland Defendant. 


20: Eliz. did grant by Leeters Patents, Offcium cuſtodis parci ſui de 
Clypſtonto Thomm Markham fo2 bis life, and did further gtant unto him, Her- 
begin, & pevaagine of theſame Park fo his life upon the death 02 1 of 
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Queen Elizabeth, the Panoz with the reverſion of the ſame Park, did deſcend and 


come unto King Iames, who 1. Iac. reciting Markhams Patent of the cuſtody of the 
Park of Clypſton by a new Patent, grants unto the Earle of Rutland fo; his life 
in reverſion, 0fficium cuſtodis parci ſui de Clypſton alias Clepſt on, to begin upon the 
death, ſu: render, oꝛ foꝛſeitute of the E ſtate of Markham, and did therebp further 
grant unto him foz life, Herba gium, & pannag ium parci prædicti. Habend um ade o 
plene, & integre, as Markham had the ſame, aftcrwards King James grants the 
reverſion of this in fee, both of the Panoz and Park unto the Lozd Mountioy, 
who granted the ſame in fee uncoche Earl of Shrewebury, 4. Iac. Markham died, 


alter whoſe death Thomas Thorne entred into the Park as ſervant to the Earl of 


Rutland, and by his Command, and upon a Reentry the Carle of 

Rutland bꝛought his Aſſiſe in the C. B.and had Judge. nent there given to him fo? re⸗ 

cover, and foz reverſing ofthis Judgement, the Carl of Shrewsbury bzought his 
Mut ok Etroꝛ in B. R. and divers errozs aſſigned to reverſe the ſame Judgemeſſt, 3 
all which ſeverall erroꝛs were argued by the Judges. Croke luſtice, the Judge» judge: wavy 
ment giben in the C. B. ts erroneous , and to be reverſed. The errours in the 1 Error. 
Judgement are 3, The 1. Error, That after the Uerdicc, and befoze Judgment, 

the Plaintif in the Alliſe did enter into the Park, and vid there hunt and kill a Stag, 

and did take a ſhoulder of it fo2 his fee, and that therefoze his C Ait ought to abate, this 

is no erroꝛ noz any cauſe ſufficient to hinder Judgement, neither did the Court erre 

herein in giving of their Judgement, and that foz this reaſon, wherein this diffe- . 
rence is to be obſerved between that which doth abate a zit in Facto, and that by ference. 
JIlea, and where the ſame doth abate a Tit in facto, and that without anp Plea, 

t theꝛefoꝛe if a thing happens in facto, between the Uerdict and the Judgement, as 

death, which Omnia ſol vit, Judgment given in ſuch a caſe, with, oz againſt any of che 

atties, ſuch a Judgement thus given is meerly Vacuum, and this without any o« 

ther Plea, and ſuch a thing ſhall abate a TUluit in tacto without any plea, . Bur if a 

Feme ſole bzings an Aſſiſe, and after Uerdice, and befoze Judgement, ſhe takes a 

Hus band, this is no cauſe fo2 to hinder Judgement, fo2 this cannot be avoided but 

by plea, and the partie hath no time to pleadchis between the Uerdict and Judge⸗ 

ment, and after Judgement the time is paſt fo to plead it. So in this caſe, this 

entrie being a matter in facto, to abate the Mit, ought to be pleaded, but not be⸗ 

eween the Uerdict and Judgement, fox after Uerdict the partie bath no day in Court 

to plead it, aud after Judgement ſuch a matter in facto caunot be alledged fo2 er- 

ro, but befo2e, oz not at all admitting of this difference, this entrie in manner as 

it was, (ik he might have pleadeÞ it) would not have abaced the zit, fo2 here he did 

enter into the Park, and virxhcre kill a Stag, and cook one ſhoulder of it foz his fee, 

in this caſe by his entrie he was a treſpaſſo2,4 this did not abate his mit, but if he had 

entred, ad cuſt odiendum, by ſuch anentrie he had abated his Mzit, foz that by this 

heclaimesa pꝛopertie, and he doth not here enter as an Officer, but as a wzong 2. Error. 
doer, and therefoꝛe this his entrie ſhall not abate his Tic, The 2. Error, being 

the great Queſtion in this caſe , this makes me herere et haſitare, and this was up» 

on the pꝛincipall challenge diſallowed, this is no du caſus, and never befoze came in 

queſtion, this is a pzincipall challenge, to ſay, that between che Sheriffe who returns 

the Paunel,and one of che Defendanes,there was an action of treſpaſſe then depen- 
ding, J rely not upon the pꝛincipall challenge alledged to be,fo that the Sherif was 
quondam (crvant to the Earl of Rutland, this is no pzincipallchallenge , fo2 this 
is executed aud paſt, but otherwiſe, if he were his lervant at this time, and did weare 
his cloth, that in this caſe, the challenge, taken and diſallowed by the Court, is 1 
pincipall challenge, and this appears to be ſo by the Book of 1 f. H. 0. 26. where 
the cale was tbis in an Aſſiſe, that the Coꝛoner, 'who returned the Pannel , had an 
Action of debt then depending againſt one of the parties, this is there held to be vo 
pꝛincipall challenge. other wiſe it is in tteſpallt, oꝛ battery, foz thac a ſuit may be 
conceruing new, & iam, and their friendſhip by chis not infringed, it is chere- 
ſaid ifhe be Plaintif in an attion of Otbt, this is no p other 
wile it is via verſa if he be Oefendant, and this is our caſe direccly, 8 
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3. Error. 


Sheriffe was Delendant, and therefoze this is a good pyincipallchallerge in 21,E.4., 
fo 12. this rule is there token, that in cvery caſe where apparanc malice doch appcar 
to be in the one, 02 in the other, come en ſlaunder, this is a Pzmcipall Challenge. 
Ik an Action of battery, at che time of the return of the Pannel, be hanging, by, oz 
againſt che Sheriffe, and one of the Parties, this ts a pꝛincipall challenge, aud ſo 
it is of an Action of Slander, fo theſe are angry Actions, Et lex eſtrecta & 4 Deo 
ordinata, directa ratione, & lex plus laudat ur quando ratione probatur. In this 
caſe, the Jurp being returned byluch a Miniſter as was not to return the ſame, no: 
to execute the lame, foꝛ this cauſe the return is not good, and by conſequence the Judg- 
ment given upon this Aerdict is not good, but erroneous , and ſo fo be re verle d. 
The 3. Error, That Judgement was given foz the Plaintiffe, whereas the ſeme 
ougbt to have been given fo} te Dekendant. This ertoz reſteth upon the validity 
of both the Patents, foꝛ ex debili fundamento fallit opus, both the Pattents here 
are govd, and the Eatl of Rutland in his Aſſile might have made binielf a gcod 
Title, as to the cxcepuon taken to Markhams Patent , that is to ſap, recitando the 
grant of Qucen Elabeth by Patent to Markham, in the next place it is ſaid, E- 
ulteries conceſſit to him, Herbag ium et pannagium parci prædidt. and did not (cp, 
per eaſe literas patttes, this grant notwithſtanding was goed, fo} eæ pre cedẽtilius, 
et conſt qutuſ ibus le grant appears to be good, and to make the ſame good, foꝛ there 
was thetetn a woezd Copuletibe, and relative, therefoze this omiſſion is not mate- 
riall, 'o: by ancceſſary conſequence, it ſhall have relation to the firſt Patent. As to 


the exception to the Patent granted to the Earl of Rutland. recit ado the grant of the 


Bing tothe Earl of Rutland per literas patentes (hic in curia prolatas) fo; fo he 
mul ſay, grants to him officium parci ſui, & c. er ulterius grants to him, Herba7i- 
am & pannag ium parc i preditte, and doth not lay , quam cito vacareè contigerit, 
this omiſſion ts not materiall, fo2 that pares prædiſti ſhall have ſuch a Relation, and 
Conſtructiou , as if the Gꝛant had been, wodo, & forma prædicta, and then with⸗ 
out all doubt the lame had been very good, and this ſhall be here ſupplied, foz that 
Literæ patentes Regis nen erunt vacuæ, if by any reaſonable conſtruction the 
ſame may be made good, and this is a Rule to be obſerved in the conſtruction 
of Letters Patents , and this is but a taptiaus exception, and in ſuch caſes. Curi- 
oſa, & captioſa interpretatio, in lege reprobatur, here the Patent is good, the 
Verdict, as it is found, is ſufficient, and that which is by them omitted, (hall be well 
ſupplied by rcaſonable intendment, fo2 the pet mortem, Cc. is not mate- 
riall when the King rehearſing the firſt grant by Patent, and afterwards 
Gꝛants the ſame thing by Patent to another, not ſaping therein poſ# Wortem, the 
Patent yet is go0d,andſball cake bis effect, qua vacrerir , for that the King is 
not in this caie deceived in his Gꝛant, and ſo to conclure the Patent is gocd, the 
Qerdict ſufficient, and this is no lufficient erroz to reverſe the firſt Judgement; but the 


Court retuſing to admit of a Pꝛincipall Challenge, this is erroneous, and foz this 


erro che Judgement ought to be reverſed. Williams Juſtice, Firſt , as to the 
G1anc.made unto Markham, and the Omiſſion in the ſame, the Patent is good by 


Veelation tothefirſt and this is actoꝛding to the common fozm of pleading, and this 


2. 


appears to be ſo by the Commentaries in the caſe of Mynes, and ſoit is in Greyn- 
dons Caſe there, and this is a ſure foꝝm of pleading, and there is ſufficient matter 
here found by the Jurie to ſupply all this, and no other incendmenc can be in this 
cafe, fo} when the Rings Gꝛant cannot be conſtrued unto a double intent, the ſame 
is then to be conſtrued actoꝛding tothe intent and meaning of the King, and if co a 
double intent, then the ſame ſhall be void: and in this caſe the Fury map finde Con- 
ceſſit , 02 vn conreſſis, this Gzaut to Markham is good, and be hath in both an 
eſtate fo} life. Secondly, the Gant made to the Earl of Rutland is good, and if it 
had not been therein expreſſed to begin poſt mortem MHarbham, yet the ſame had 
been good, foz that by a Legall conſtruction it ſwould be ſo intended by Law, after 
the recitalli of Mar khams Eſtate at the time oł the ſecond Gꝛant. and the Ring is not 
here deteived in his G zant where the ſame cannot be by any Conſtruction conſtrue 
ev coenure , to a double intent, 02 upon a falſe ſuggeſtion of the Partie , neither 
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of theſe are in this caſe , and therefoze the Gzant is good, there being a convenient 
certaintie therein contained. 7 hirdly, as tu the crro2 aſſigned, being the refuſall by the 
Court to allow of a pꝛincipall challenge, the ſame being that at the time of che returning 
of the Pannell, there then was a Suit depending by one of the Parties again the 
Shcriffe, this is no pꝛincipall Challenge, but where there is Kindred, Alliance 


continuing, oz malice appearing between the Sheriffe and one of the Parties, this 


will be a pꝛincipall challenge; but otherwiſe it is, where this is only by wap of in- 
tendement, as in this caſe here, and therekoꝛe this is no pzincipall challenge, Fourth- 
ly, As to the Entrie by the Plaintiffe in the Alliſe, into the Park, and there hunting 
and killing of a Stag, and taking a ſhoulder ofthe Stag foz his fee, and this done 
by himafter the Uerdict and befoze Judgement, this entrie doth not abatehis wit, 
and hercin this difference is, where abateable, and where abated, as where death is 
ple aded, there the CArit is abated n facto, and this may be pleaded at any time 
when the partie plealeth: lo it is if a Feme Sole be Plaintiffe, and take a ul. 
band, oz if a Platntiffe iu an Aſſiſe be made Judge ok Aſſiſe, hanging the ſame, this 
doth abate the ſame i» facto. Fifthly, as to the matter of variance, being the Park 
of Clypſton, alias Clepſton, fo; this the Judgement is erroneous, ko; it cannot be 
intended to be all one, without an averment , as the cale is, 12. Aſſiſ. fo. 33. 
Plan. 2. 4 anno} called Anſtie, in the Demand called Aneſtie, this not good 
without an Averrement, and ſo is the Book cafe in Hillary Term 42. E. 3. fo. 3. 
Plan. 12. a Scire Facias upon a Fine of Tenements in Eſgrave, aud the fine was 
of Tenements in Depgrave, and the Tit abated becauſe no avecrement , and ſo 
is Cookes Caſe, Coke5. Pan. fo. 46., A Fomnedon bzought of the Pannoz de 
Iſfield in the County of Suſſex, the Tenant Pleads in Barre a common recovery 
againlt the Donee in Taile ok the ſaid Panoz ,the parties are at iſſue upon no ſuch 
recoꝛd pleaded ,and the Recozd was Iffield, there it was amended otherwiſe without 
an averrement it would have been Erroneous, and ſo in this caſe here without an a- 
verrement, it ſhall not be intended to beone and the lame, and this being a ma⸗ 
teriall variance, and fox this cauſe, there being no averrement, the Judgement is ers 
roneous, Sixthly, as to the Seiſin, and Diſſeiſin, there is no Dilleiſin in the caſe, 
foꝛ without a Seiſin there can be no Diſleiſin, foz there was no Seilin of the 
Panage , and therefoze the Judgement Erroneous, it is alleadged that he put in two 
Pozſes to take Seiſin of the Herbage and Pannage, the which could not cake any 
Setlin of the Pawnage. Foz as Lyndewood in his third Book, and in the Chapter 
De decimis fo. 101, B. Side definethtt, ſaith that Pannag iumeſ paſtus porc orum, 
in nemoribus, & in ſilvis, ut puta de glandibus, & aliis fructibus arborum, 
rum ſilveſt iam, quar um frudt us, aliter non ſoleut colligi. Mr. Slcene in his Book 
de verborum fig nificatione defines this to be a duty given to the King foz the Pa- 
ſturage of his Swine in his Fozreſt, and pannaginm, is allo money taken foz the 
Pawnage 02 the Pawnage it ſelfe, as appears by the Stat. of Charta de Forreſta 
cap. 90. unuſque liber homo, &c. and by Crompton in his Iuriſdiction of Courts 
fo. 165. where he ſaitb, that Pawnage is pꝛoperlp a certain ſumme ot money which 
is taken in time ol Pawnage fo} the feeding of his own Pogges in his pꝛoper Mood, 
through the Kings wood, ik there be no other wap, and by Han wood in his Forreſt 
Laws fo. go. ſaith that Pawnage ts the agiſtment of the mall of the trees, oꝛ the pꝛ ofic 
that is made of the lame. And ik he had in this caſe turned in his Pogges, this hav 
been a good Sellin of both, both of the Herbage, and alſo of the Pawnage , foz that 
they would both eat and graſe, and a Seiſin co maintain an Aſtrle, ought co be of 
ſuch a thing as is a ſufficient Seifininits pꝛoper nature, and ik he be diſturbed in 
the means to come unto this, this very diſturbance is a Diſſeiſin, and ſo farre theſe 


two laſt Cauſes, the Judgement is Erroneous, and tobe reverſed, Croke Juſtice 


as touching the laſt point, the Seiſin and Diſleiſin agrees in omnibus with Wil- 
liams Iuſtice, that the judgement in this is erroneous and to be reverſed. Yelyer- 
ton Iuſtice, As to the firſt error, the entrie of the Plaintif after Uerdict, and be⸗ 
foze Judgement, this is no erroꝛ, and in this agrees wich Croke and Williams 


aud whereas it was ſaid at the Barre, that after Uerdicc the parties have no 2 - 
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Court, to plead this, and to be therefoze aided by a d Ait of Trro2,this is not ſo , to? 
they habe a day in Court, and may well plead this befoze Judgement, oz at the day 
adjourned, fo2 to hear the judgement of the Court, but not to aſſign this, fo2 erro2 
after Judgement, this being only matter Dilatory, ſo that he had day to have 
pleaded this after Adiournment, but not after Judgement, but admit he might plead 
this, yet this is no execution ot his Office, foz he ought to have alleadged a lawfull 
exerciſing of his Office, and this is not ſo, foꝛ he alleadgeth a killing, by which a fo2- 


feiture follows, and that which is done is a Toztious Act. As to the ſecond 


Point touching the challenge diſallowed, this is no pzincipall challenge, the Actions 
depending between the parties: the difference herein will be in the nature ct the 
Actions, allo the challenge is not good, if the Teſte of the walt of treſpaſle hangine, 
were not befoꝛe the other action zought,as in our caſe,befoze the aſliſe in this pꝛinc 
pall caſe, this was no pꝛincipall challenge, though che teſte ofthe treſpaſſe were befoꝛe 
the Aſliſe,fo the tꝛeſpaſſe here was fo a treſpaſle done in one Tou, and the Aſſile ef 
Lands in another, and ſo diverſe, A difference there will likewile be where the cha- 


lenge is pꝛincipall, and where the ſame is fo2 favour , where it is a pꝛincipall chal- 


lenge, aud not pꝛoved as conſanguinitp, this is not good, fo; that in cvery pꝛinci- 
pal! challenge, the matter alleadged without pꝛook is not good, other wiſe it is in achal- 
lenge foꝛ favor; foz their demands ſhall be of the Jurozs which are to trie the favour, 
whether he be indifferent fo2 this cauſe, oꝛ fo any other, this is ſufficient alſo in any 


puncipall challenge. Iſſue (hall be taken upon the matter alleadged, but never ſo, 


whercthe challenge is foz favour, fo2 there the Triozs ſhall ſay, whether faucurable 


on not, every Pyincipall Challenge ought to be eicher confeſſed by che Partie, tried 


by the Triors, oꝛ judged by the Judges, the two fozmer do faile in this caſe , the 


Judges are thcrefo:e to determine this, this is no pꝛincipall challenge which was 


by the Court diſallowed, and ſo no Erro; to reverle the Judgement. As to the third 
Error, that Judgement was given fo2 the Plaintif , where che ſame ought to have 
been gwen fo} the Defenvant,which reſteth upon the validity ol che Patents, the }9s- 
tents inthis caſe are both good, as touching Recitals, in Letters Patents, this is 
to be obſerved, where the ſame is materiall , and where not, if the King grants 
lands in leaſe, which came unto him from a perſon attainted, this is good without any 
recitall, as if he Gꝛants bp Letters Patents, Lands of an Abbe , akter the diſſo- 
lu · ion, but as touching the Generall learning of Recitals, in Letters Patents, 
ſee fo2 this Coke 1. pan. Alton Woods Cale, if in the Kings Gzant, there is a 
miſrecitall in the date of the Patent, yet the Patent is good, but otherwile it is, if 


it be in the name where a recitall is of that which is not requiſite , and this is falle , 


caſe, theputting in of the two Horſes to depaſture, is a good Deilin boch ol the Her- 


this (hall not make the G2ant void, if in Letters Patents, the recitall is iſſuable, 
and it is found falſe, this ſhall make the Gꝛant void, otherwile it is ifthe ſame be not 
illuable, there it is no wapes materiall, whether it be found true oz falle, this is a ſure 
Gꝛound fo2 conſtruction of Letters Patents, if the Ring Gzants an Office fot life, 
and reciting this Gꝛant, Gꝛants the ſame to another to begin pꝛeſently, this Gzant is 
void, but if after che Recicall he grants this unto another, without ſaying 
any mo ze, there bp a Legallconſtruction he ſhall have it after the life ofthe other, if 
after ſuch a recitall he Gꝛants this co another by the name of a Reverſion, this is a 
void Gant, foz that the King then had no reverſion in him to gzant , but if the 
Gant be in the life ok the particular Tenant , halendum poſt mortem, this Gzanc 
is good. Fourthly, As to the Dmillion inſiſted upon the not ſaping per ea ſdem 
literas patentes, this Gant is good notwithſtanding, and in this agrees with Croke 
Tuſtice, As to the fifth Erroz touching the variance, Clipſton, and Clepſton, the 
Judgement is good, notwithſtanving this, and this no ſuch a variance as ſhallmake 
the Judgement Erroneous, foz the ſame is all one, idem ſonant and the fame is all 
one, as Boſon and Bozon quernordecem, & quatuordecim, the ſame is all one, 
and ſo in this caſe it ſhall be intended to be all one, and the ſame thing, and this is no 


ſuch matceriall variance as to make the Judgement erzoncous, Sixchly, as to the 


Seilin, and the Dilleiſin, there can be no Dilleifin without a good Seiſin, in this 
bage 
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bage and allo ot the Pawnage , and ſo notwithſtanding any of the Errozs inſiſted 
upou> the Judgement ts no wapes Erroneous, but i omnibus the ſame is to be 
affizmed, Fenner Iuſtice, 1. As to the firſt Erro; being the entrie after Uerdict, 


and befoze Judgement; this cannot be pleaded after Uerdice, 2 fortiori the ſame 


is not to bee aſſigned foꝛ Etro; after Judgement, the difference befoze taken is 
good, where by that which happens, the Wt is abated, and where abatable, as in 
cale of death, foꝛ that wors omnia ſol vit, ag this cale is, this cannot be aſſigney fo? 
Erroz. 2. AstothePlaint , this is not ſulficienc, there being therein no allega- 
tion made, where the partie is, and this ought to have been certainly alledged, and 
in this the Judgement is erroneous. 3. The manner of the pleading is not good 
by reaſon of che Omiſſion of pꝛedictment fo2 the Park, thereby to ſhew in what 
place it is, all this ought to have been alledged in certaine, the difference cherefoze 
will ve between a lea in Barre, aad a Replication oz Entitling a Plea in Barre, 
if good to a common intent it is ſufficient, otherwiſe it is, where by wap of intitle⸗ 
ling, koz this ought to be certainly ſet down in pleading. Alſo there is a Sei: 
ſin and a Diſſeiſin allowed, but there is no entrie mentioned to be made by him, 
the which ought to have been done, fo2 when a man is to have an Dffice after the 
death of another who dieth befoꝛe his entrie, the ſame is not ſo in him veſted, as 
that he may have an Aſſiſe fo2 the ſame, the which he cannot maintain, befoze an 
actuall entrie by him made. 5. As to the taking of Seiſin with the Þozles, 
this is a good Seiſin, both of the Perbage, and alſo of the Pawnage, but the 
Plaintif hath well intitled himſelfe to have this Aſſiſe. 6. As to the refuſall of 
the challenge by the Court, makes the Judgement erroneous, be the challenge 
a pꝛincipall challenge oz not: foz the Court , when this Challenge is offered to 
to them, they ought co have adjadged the ſame a pꝛincipall challenge, oz not, and 
then accozding to the kom, an inquirie ought to be, whether the partie challenged 
be indifferent, oz not - in this cale the Sherif was no fit perſon to return the Pan- 
nell, the Judgement in this cale is erroneous, and ſo to be reverſed. Flemming 
cap. Juſtice. Firſt, As to the entrie after Uervict and befoze Judgement this 
w2s no abatement of his Tit, fo; that an entrie to abate a mit, ought to be an 
entrie into the thing demanded, 02 elſe it ſhall not abate the Whit, and this entrie 


ought to be with an intent to have the thing demanded , and that everie entrie 
will not abate the Demandants Whit, appeareth fully in the Affi ſe of freſh force 


inPloiydens Commentaries o ga. the Parſon of Honey. Lanes caſe, where the en- 
trie was into the Cellar, hanging the alliſe, but this entrie was to view the antiqui⸗ 
tie of the Cellar, and ſo did not abate the TUzit, and there fo. 93. in a Foꝛmedon 
hanging befoze the Juſtices , the Tenant pleads in abatement of the Mit that 
the Demandant had entred, after the laſt continuance , and: upon the evidence, 
it appeared, that there were many upon the ground cutting down of Mood, and 
the Demandant came upon the Land, and admoniſhed them, at their perflls to 
doe no moꝛe, then they could do by Law, and this was there avjuvged co he no 
entrie coabate his w1it , in this tale, it is to be conſidered, whether his entrie was 


in the thing demanded, oz not, and that with an intent to have che ſame, here is 


no ſuch entrie in this caſe, to any ſuch purpoſe the entrie here, being a toztious:ens: 
trie, and not in execution of his office, in this caſe, he entred inte ide Park, and! 
this was not the thing in demand, but the office, if in an Alliſt ol Land, the Re. 
cornito2s in the Aſſiſe pꝛaies che Demandaut to come upon che Land, to direct! 
them in the view thereof, and homes ſo crozdingiy, and tu dem them his a vi. 
dence foz the Land, this was held no entrie to abate his it n appeareth i 
26. the Book of Aſſiſes. Secotidly , As to the ſerond Point being tie time of; 
pleading of this entrie to abate the Mit, this ent rie being alter Uervict /and' be- 
foze Judgement, as to this, ik the matter alledged fo) to abate the Nuit, ought 
of neceſſitie to be pleaved, as here in this caſe ought, he hath ſutttum bin ume, 
| theſame being pam, and that by his own default: Be cannot therein ve now alligne. 

the ſame foz errot to reverſe the Judgement; and as to the enttie n pleading oc 

che ſame, where the ſame ought to be, - where not, (ee for this ; a" 
| ICH» 
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Mich. 40 E. 3. fo. 42. Plan. 25.Thirdly,As to tbe matter of 3 afliſc is of 
Lands in Clipſton, 4/45 Clepſton, this ought to have reference to have the Town, c 
as tothe Obiect ion, that che Title is de libero tencmento in Clipſton, et la plaint is, 
de libero tenemento, but ſaith not in Clipſton, this is good, and no erroz, foz the 
Land ſhall be intended to be in the ſame Countie where the action is bzought , and 
the Town ought not in pleading to be twice alleadged in Aſſiſe , for that the 
Town is not here in controverſie, but liberum tenementum. As to the variance, 

Clipſton in the pꝛemiſes, and afterwards Clepſton, ibis hath ſome pobabilitie 
of variance, but is no Erro2, fo? it (hall not be intended, but that the ſame was, 

one, and the lame Park, but one is to be put in view, and the vocatum here 1s 


meerelp void, aud predict is ſufficient , and ſo the ſame is called in common 
ſpeech. Fourthly, Asto thetitle, the Gzant made firſt to Markam fo life, e- 


terms ant, Herbagium, & Pannagium, this ſhall be intended per eaſdem lit eras 
pateutes, ds to this a Declaration, it is true, ought to ha ve cer taintie in it, but the 
ſame, not to be lo, as to every intent, but if the ſame be certain to a Common in- 
tent, this is ſuflicient, foꝛ if in an e firme, the Declaration is, that uch a 
one, demiſit, generally, this is good foz the Law pꝛeſumes, that be hatha Title to 
make the Keale. Fifthly As to the challenge taken and refuſed, thts was vo 
pꝛincipall challenge in 3. E. 4 fo. 12. in a rcall Action, a Juro was there challenged, 
foꝛ that his Sonne had married with the Daughter oj the Plaintiffe, this was there 
held co be us puineipall challenge, ſoꝛ thai this did touch che parties, but oughc to 
conclude, and ſo favourable, and ſo this is to be tryed, challenge fo cauſe of actions, 


dan Action bzouabe foʒ every debate, will not be the canſe of a pzincipall challenge, 


unleſſe ic be in ſuch Actions, in which there ts cicher Malice, Gniefe , ez Revenge , 
in ſuch caſes, this will be a Vincipall challenge, but not otherwiſe , oz if an Action 
be bought, tn which the good name and fame of che partie is couched, this will be a 
p2incipail chalienge. 
Sixthly, As tothe Seilin and Diſſeiſin of the Herhage and Pawuage is ſufficicrt» 
ly alleqged, by the pucting in of two Pozſes,alſa the Deilin doth not reſt only in eat- 
ing, oz not eating, wt the ſame is ſufficient to make a claim by the entrie, and it is 


| ns W&ange thing ie a Done to eat Acruns, and admitting that they were chaſed out 


preſenily, befot they: could eat a mauthfull, pet this is a Diſſeiſin clearly, and if 
they wete put in on purpoſe, ta make a claime, and to cake Seilin, it is not matte» 
rial whether then did eac'o2 not, hut the intent will make this a ſufficient Seiſin of 
both the Herbage aud pawnage alſa Seventhly, s to the Recitals; they are good, but 
if:Markam were dead, a the time of the vecitall, they the Patent had been void, if 
there be a lraſemade by the crawn, in this caſe upon a ſecond g2ant a recital is necel: 
larie, ben not ſo inthe caſe of a comman perſon, tf in caſe after a recitall, & befoze the 
ſecund Patent takey; the five J2aceutee (yrrenders, if the King be not certified of 
thts; lefoze he taking ofthe fecondPoteue nocwithſtanding the ſurrender , this le- 

cond tent is hand, fog the Ming in this caſe is deceived in his grant,x ſo was it ab- 
jungen 2. Elin inone Filpors caſe, where thy thing gꝛanted by the King was cx- 
tinged, by af! Actatyrer, and the Pacentee ſuin that che ſame was in being, and did 
infozmche Bing: anaitherefoze the Patent was adindged void, the Ring being 
decavediniis gan, Cexce/io Regis dught ta cuntaine certaincie, and tberefoe if 
— — barb Lanvin rs Counties that be ſhall noc be 


Ks good. .habing ſificien — init, — — nn tertaintte 
rte, certain che estate granted, and this not to be urged oz wweſted a⸗ 
ede the: grane , as appeares by the caſe in 1 8: H. S. Br. cafes fo. 1. 
hc: 5. The ing grants Lands to 1. S. oc beredibus ſuit maſculis, this Title to 
et ede Wing is deceivedin bis grant, fox that this ſounds in 


fielen terteintie in the beging of che 
grant, 


t intbis caſe nom in queſtion, this is no pꝛincipall chalieuge. / 


anp particular Countte, this 
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grant, fo he hath recited that Markam, the firſt Gꝛantee was then living, and ſo this is 
co have à Legall conſtruction: and the Law ſaith that the ſecond Patentee cannot 
have the fruit ol his G1ant,befoze the death of Markam,the firſt Patentee, ſo that 
here the Law makes a lufficient certaintp, aud there is no difference where the le w 
doch expꝛeſſe this, and where the partie, and ſo che Judgement, notwithſtanding 
anp thing objected to the contrary, was well given i omnibus, and no wapes erro- 
neous, but ought to be affirme». Note that at another time Serjeant Niccls 
moved the Judges to have their relolutions in this caſe, and further ſaid, that in 
the entring of Judgements, the courle is, that if the Judgement be atficmed, the 
entry then is, d affirmetur in omnibus, but ik the ſame be to be reverſed, the en- 
try then is to be 9b errores illos, & ts alſigne which they were accoꝛding to this is the 
Book in 1. Eliz. Dyer. fo. 168. Plan. 17. where iu the end ofthe cale, it is thcre 
ſaid, Note the courſe in Banco Reg. that if any of the Erro2s aſſtgued , are held 
fo2 no erro22 they are then made void by a mark in the Roll, which is a croſſe, and 
Man ſecundari, did then infozm the Court, that this was their uſuall courſe to 
marke this in che Judgement, with a Croſle, o; Line, which is aſſigned fo? erroz, 
and is none, and the Sergeant inkozming the Court, ſaid, that ik in this caſe the 
Errozs tnliſted upon, were ſingled out each by it ſelfe, and their opinions, as touch 
ing theſe Ertozs, in everp one ot the ſaid Errors, there were three againſt two fo2 
the affirmance of the Judgement. Upon thts the Judges then anſwered, and ſziv 
unto him, that it was never leen, that any one at the Barre fo2 the reverſing, oꝛ af* 
firming of any Judgement, after their Arguments, have uſed to ſingle out the Dpi- 
nions of the Judges in the ſeverall Points, and to reherle their (everall Opinions 
thus unto them, when they pzaped to have their Reſolutions in the caſe, this they 
ought not to do, but only after their Arguments co demand their Reſolutions, and to 
attend the hearing of the lame, without making any mention of their ſeverail Opt- 
nious in their Arguments. But in this caſe, the Court being doubefull which 
way the Judgement ſhould be given, they all of them maintaining their ſeverail 
Opinions, and in almuch as at the Barre, thep deſired to habe their rclolutions. 
Flemming chief Iultice, the Court being full, did move them ts deliver their 
ſeverall Opinions, whether the Judgement ſhould be reverſed, oz affirmed in gene- 
rall. Croke, Williams, and Fenner Iuſtices, fo2 the ſeverall exro2s by them in- 
ſiſted upon, che Judgement is erroneous and ought to be reverſiv. Yelyerton 
Juſtice, et Flemming chiefe luſtice, the Judgement is not erroneous fo2 any of 
the Ercozs alligned, but che ſame ought co be affirmed chzoughone, and ſo their 
being thꝛee agatulft two fo; thereverſall of the Judgement, and therefoze by the 
Rule of che Court, Judgement was given, that the fozmer Judgement ſhouls 
be reverſed, and the reverſall was accozdingly pzonounced, quod nora bens fo; that 
as to eberp Erco! ſingled out by it ſelfe, there were three Judges againſt two, 
fo2 che affirming of the firſt Judgement, and overruling of every Erroꝛ ſingled 
out, but pet upon the whole matter, as befoze the Judgement wasg'reverled. 


Franklin Plaint. againſt Green Defendant. 


He Corporation of Butchers in London was confirmed 3. Iac. by the which 

they had Power and Authozitte co them given, to make By-lawes, and Ordi- 
nances, they did afterwards o2dain, that no Butcher, oz p being a ſtr anger, 
ſhould ſell any Ueale within the Citie of London, unleſſe they did dꝛeſſe the Kis⸗ 
neyes of their Ueales in ſuch a manner as the Ridnepes of Sheep were dreſſen, 
and that if they did otherwiſe to fopfcit fo every time fix peuce, and if refuſed to 
pay che ſame, then co fozfeit the Ueale : the ſerbanc of the Plaingif coming with 
a Ceale to ſell, and not pertozming of the Ozdinance, the Defendaoc im bebalſe of 
the Coppozation, took the Qeale fo; higrcfuſall co pay the fozfeiture, and fo2 this 
the Blatnt if 2ought his Action of Trefpaſle, and demands the Judgement of the 
Court, the Defenvant pleavs in Barre, that he took the fame as foyfeiced by their 
D2dinance , but voch not Hew the Owinance in certaine. Harris fo2 the Defen- 
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dant, that the pleading is good without ſhewing of the Ozdinance in certaine, be: 
ing by wap of barre, and a certaintie to a common intent, being by wap of Barre 
is good. Stephens to the contrary , the Oꝛdinance ought to be ſhewed ſpectally 
in pleading, fo2 that the ſame lieth pꝛoperly in their own knowledge, allo this O;: 
dinance is not of any foꝛce to binde Fozreners, neither can they diſtrain by vertue 
of this, becauſe that they themlelbes are parties, and the other had no notice of 
this. Williams luſtice, of a pzivate D2dtnance made by the Butchers in their 
Coxp9tation , a Stranger is not bound to take notice thereof, otherwiſe it is of an 
Act of Parliament; in this agrees Yelverton Juſtice, and the Court as alſo that 
this by law was not good to binde Strangers, but the ſame had been good, if made 
foꝛ to ſuppreſſe Fraud, or anyother Generallinconveutence,uſed by a Fozremer, as 
coꝛruption 02 the like, in the ſale of their eat, and then they ought to take notice 
of the lame, but not here as this cale is, and o judgement was Mich in this cale 
fo) the jPlaincif, 


Hawerley Plaint againſt Lazghton Dctendant. 


Averley did aſſume, and promiſe unto I. S. that if he did boxrow of one 

Poweil, 100. l. that he woulo repay this to him upon the ſame day, and on the 
ſame conditions that they between them ſhould agree upon: I. S. bozrowed the 
moue p, aud agrecdthe lame to be repatd at a dap certatnr, be foze the day I. S. dies, 
and makes Laighton his Executo?, the day paſſeth, the money not paid, Powell 
bzings his Action acainft Laighton and recovets, and Laighton as Exccuto} 
of I. S. bꝛings his Action of the Caſe upon a pꝛomiſe againſt Haverley, and had 
Judge ment to recover againſt him in the C. B. upon which Judgement, Haverley 
brought his CMzit of Erro in B. R. and aſſtqnes foꝛ errs2,that no notice was al- 
leadged to be given unto him befoze the dap, what agreement was made between 
them, and without notice thereok given, he was not bound by his pꝛomiſe, to per» 
fo2in the laid agrecment: againſt the giving of notice, it was urged , that where 
the firſt Act to be done, ariſeth on the part of the JPlaintif , and this is ſecret and 
unknown to the Defendant, in this caſe notice ought to be given , but otherwiſe 
it is, where both parties are with this acquainted, no notice is to be given, 
where it is ia caſe of an Obligation between the Parties, and ſo incaſe of an tx- 
pꝛelle Aſſumpſit : if a man be bound to pay I. S. 100. I. when he comes to Rome, 
he ougbt to take noticeot this at his perill. Williams Iuſtice, in this caſe notice 
ouccht to have been given to the Defendaut of the agreement, aud dap of papment, 
fo want of which, the Declaration was bad, and dcfective, and ſo fox this Omil⸗ 
ſton , the Judgement erroneous, the difference will be where the thing is executcd, 
and where the ſame is executozy, where executed, there no notice to be given, but 
otherwile where the ſame is cxccutozy , and ſo is the cale in 4.H.7.what Cloth you 
ſhall deliver to I. S. I will (ee you paid fo? it, Ruled, that here notice ought to be 
gi ven what Cloth was delt vered to I. S. in this pꝛincipall caſe, it was impoſſible foꝛ 
the partie to take notice of the quantitie of the ſumme bozrowed, and of their ſecret 


aͤgreements, and therefoze fo2 want of notice the Declaration was nought, and the 


Judgement erroneous, and the Platatif in this pꝛincipall caſe, could not hate an 


Action upon the caſe fox the pꝛomiſe, without giving of notice, to2 that notice bere 
is the ground of the Action, and the not giving of notice, goes in barre of the 


: Action, and without an Action bzought he could not recover, and koz this cauſe 
' the Judgement was crroneous, and to be reverſed, Croke & Yelverton Juſtices, 
agrees with Williams luſtice in this, and with this difference where it reſts in 


the equall knowledge of the parties , and where not, where in their equall know- 
ledge, there no noticeought to be given, but otherwile if e contra, if the ſame be 
not in their equall knowledge, there notice is to be given, and ſo it ought to have 


been given in this pzincipall caſe. Flemming chiefe Juſtice to the contrary , 


as the giving of notice, this difference is to be obſerved, where a penaltie is to be 
reco- 
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recovered, there notice is requiſite to be given, but where damages are only to be 
recovcred;there no notice is to be given; as in a Bond, where notice ts part of the 
Action. In an Action of the caſe upon a pzomile, he is only to recover dam. 
mages, and the partie hath ſufficient notice giben him by che Declaration againſt 
bim, if notice here had been given to him, he ſbould then have paid che princtpall, 
with the damages alſo, but here there was no notice gi ven, the partie is not foꝛ 
want of notice, diſcharged of his pꝛomiſe, fo: he (hall pay the pzincipall , but not 
che damages, koz in this caſe, the notice is no part ofthe pꝛomiſe, but a contequenc, 
and the Judgement in Law upon it, and no penaſtte but damages ts be recovered: 
the notice is a conveniencie in Law, but by the not doing ok this, the paztie ſhall 
not loſe the beneftt of the pꝛomile made, but ſhall recover his dammages, if no no⸗ 
tice be given befo:e the day, but after the day, he map lap that ſo much money is 
paid, and ſo to demand this upon the pꝛomile, and ik he deny to pay this, he may 
well have his Action upon the pꝛomile, and recover the pzincipall, but not 
his dammages, and ſo the Declaration was good, aud the Judgement well given, 
and not erroneous, but ought to be affirmed. Yelverton and Croke Juſtices, mu- 
rata opiniove agree with Flemming chiefe Iuſtice, that the Declaration was Judgemenr 
good, though no notice given, and the Plaintik to recover the pyincipall, but not affrmed. 
dammages, and ſo three Judges againſt Williams, that judgement was well gi⸗ 
; ven, and not *rroncots.but to be affirmed, and accozdingly by the Rule of the Court 
* Judgement was aff:rmev, 


Richard Gittings Plaintif againſt Richard Cooper — 
Detendant. An Ejection, 
firme, a ſpe- 
i 5 ciall Verdi 
N an Action of Treſpalle and Ejectment upon not guiltp pleaded , the Jury vpon the Cu- 
gave a lpeciall Uerdioc, and did find to this effect, that Humfery Packinton was ſtome of a Co- 
ſetſep as Loꝛd ofthe Mannoz of Chepley corner in the Couutp of D. tn which Wan» 5 Oe: 
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noz, there are dibers Coppholders of inheritance, they finde further, that within 
the ſaid Manno there was this cuſtome, that if any Coppiholderof che (aid Man⸗ 
noꝛ, do commit any Felony, that he ſhall fozfeic to the Lo2d his Copppbold eſtate, 
and that the Lozd upon pꝛelentment of this by the Pomage , map enter and ſeiſe the 
ſame, the Jury finde further, that one Hunt who was a Coppphold Tenant of 
the ſame Mannoz had killed one Silveſter Taylor, and that the lame Felony was 
pꝛelcuted vp the Homage at the next Court: they kuzther finde, that Hunt was af- 
terwards iudicted fo2 the ſame Felonp, and was thereof acquitted, they finde chat 
after his acquittall, the Lozd did enter and ſeiſe che Coppiholo Eſtate foz a fozkei⸗ 
ture, and made aleale thereof to Gittings the Plaintif to trie the Title, who by 
ver tue ol bis Leaſe bid enter, upon whom Cooper the Defendant as ſer vant unto 
Hunt, and by his command did re-enter, upon which re-enterie Gittings the Plajn- 
tik bzought his Ejectione firme, all which matter apppeared in the ſpeciall Uerdice , 
Walter fo; the Plaintił moved two Points conſiderable in this caſe, upon the ſpeci- 
all Uerdict. 1.CUhether this cuſtome be good oz not,2, Admitting the cuſtome good, 1. 
whether the acquittal of Hunt the Coppholder ſhal avoid the ſeiſinof the L od fox the | 
kozkeiture. 1. This cuſtome is a good cuſfoine foz a reaſonable commencement, = 
ina condition, makes this to be good, and ſo in a Cuſtome, and this cuſtome here 
doth tend to reſtraine a gzeate miſchiefe , and therekoze it is a good Cu- , 
ſtome , it is alſo a good Cuſtome , foz that it hath a reaſonable intenvemenc, 
and a reaſonable commencement, and ſuch cuſtomes which have a reaſonable come 
mencement are good cuſtomes in Law, a reaſonable intendement may be made of this 
| cuſtome here, koꝛ that the Loꝛd with the allent ol his Tenants may grant bis Cop» 
pihold Eſtates upon ſuch Conditions, purpoſelp to pꝛevent the committing of luch 
offences. Alſo the place it ſelf, and the nature of the place is many times the cauſe 
of the beginning, and the ground of Cuſtomes, as appeareth by the Book of 12. H. 
8. fo. 5. where it is ſaid that (ach offences are felony, as che ſame have been accu- 
ſtomed and uſed lo to be, ſoꝛ that in many places, ſome offences arefelony, the which 
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are not ſo elſewhere, as in the Ille of Man, there if one take a Pozſe or an Oxe, this 


is there no felony, fo2 that he cannot hide them, but if he take aCapon oz a Pigge, 
this is there Felony, and fo2 this he ſhall be hanged. Aud ſo by the cuſtome of London, 
the wife in the abſence of her Pusband, a Perchant , may ſue, and be ſued, and lo 
in Rent, the cuſtome of Gavelkinde, being this, the Father to the Bough, and the 
Sonne to the Plough, thele cuſtomes have their Commencements and grounds 


from the nature of the place, this Cuſtome here is alſo good, and that foz this rea- 
ſon, becaule the lame is annexed unto an eſtate, beginning by Cuſtome, and as 


4 my 


FE 
Objections a- 
gainſt the Cu- 
ſtome. 
Object. 1. 


Reſp. 


Obceft.2. 


Reſp. 


One ct. 3. 
Reſp. 


2. Point. 


touching Cuſtomes in the generall, ic is to be obſerved, that theſe three Cuſtomes 


are not good, but utterly void. Firſt, A Cuſtome which is directly againſt Ju- 
ſtice. Secondly, If it be a Cuſtome againſt the Common-wealth, this is not goor. 
And Thirdly, a Cuſtome which is in pꝛe judice of a third perſon, theſe chzee Cu- 
ſtomes are void in Law, but the cuſtome here found in our caſe, is none of thele, 
and there foꝛe good. As to the Objection made, that this Cuſtome ſhould not be 
go8d. 1. There is no certaine time when this pzcſencmenc ſhall be made, aud ſo this 
may be examined twentie pears after, which is verp incon venient, and therefoze 
void. To this it mop be anſwered, that there is no incertaintie in this, foz thee 
the Loꝛd may cauſe this to be done p2eſently, 8} when he will, at any time after 
wards , loz when a man hath caule to enter foz a Fozfciture, bee is net 
bound to enter pzelſently , but he map enter when he pleaſeth. It 
may alſo be ſaid that this Cuſtome is not good, becaule , ifthe exami- 
nation of this map be t wentie years after, he may then examine this after his death, 
and ſo bp this a gteat mcanyenience map fallow, foz to examine an offence after the 
death ofthe partie. The anſwer is, that this is no tnconventence, foz this is or» 
ly in caſe of a fo feiture, which may be examined afcer the death of the partie, but it 
ft were in caſe of an Attainder, where by this the Blood is to be cozrupted there, 
otherwif? it is. 3. This ts no goodCuffome, fox that this is againſt the nature 
of a Court Baton fo2 to enquire of felony. To this it may be anſwered, that 
here is no inquiry of Felony, no} pet of anp thing to call che life of the partie in 
queffon , but only a particular infozmarton fo to intitle the Lozd co the fopfeicure, 
As to the Second Point, admitting the Cuſtome, whether the acquittall of che Te- 
nant ſhall concluve che Lozd, that he cannot now leile the Coppihold Eſtate foz the 
foxfeiture, the Lozy map enter notwithſtanding the arquittall, oz that the acquittall 
ſHallnot in this caſe pzevent the cuſtome. Freevens fo2 the Defendant , that the 


Cruftome is not good, na2 reaſonable : and therefoze in Littleton in his Chapter 


An action up- 
on the caſe in 
nature of a 
conſpiracie 
entred, Trin. 
J. Iac. B. R. 
Rot 568. 

The Caſe; 


of Qillenage, fo. 46, and Cokes Littleton fo. 139, 140. & pla. 209. if the Lozd 
of a Manna daimes by Cuſtome to have a ſumme of money, by wap of fine of 
every Tenant which marrieth his Daughter without che L icence of the Loꝛd, 
this is a void. Tuſtome,, che ſame being againft the freedome of a free man that is 
not Hound therennto by his Particular Tenure , beſides a Cuſtome ought to have 
a coherence with Reaſon , oz it chall not be good, but this Cuſtome here is very un⸗ 
reaſdnable, by reaſon of che generality of it, the ſame being foꝛ any felony ) foꝛ unvo- 
unter ꝑ matme, and pettie larceny is felonp, but not to canſe a forfeiture of anp 
tauvs. Note by the Rule of che Court, this Cuſtome was adjudged cleerely to 
be a good Cuffome, but as to the reſidue ok che Points in this cafe the Court de- 
livered no opinion, but as ta theſe Curia adviſare vult, in this caſe the parties by 
their mutiall allent ſubmictedchemfelves unto Williams Iuſtice to end this matter 
between chem withcut any further Argument, quod Nota. 


Sir Robert Stroud Plaintif, againſt Hen. Roper, and 
pg 32 Ob others Defendants. 
Ro andthe cher Defeudants pzeferre their Petitions againſt the Plaintif 


unto Utcount Byndon, in which Petition, they did actuſe the Plaintif being 
they «Juſtice of Peaex, with oppzellion,andother mildemeanozs, fo2 that he having 


feng: unto them bis Warrant, fo2 a Taxe by them to be made and raced, fo} pzovis 


ſion 
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ſion fo2 the Kings houſe, and that they accopdingly having made a generall Taxe, 
| and returned the lame unto him, and that he, ſeeing therein ſome of his kriends to 

; be Tared (as he conceived ) beyond their abllltie, and contrary to hrs UWarranc , 

b cauſed a new Taxe to be made, the which to pay, they refuſed, The Plaintif re- 

turnes their refuſal!, and pzocures a Mellenger to be ſent unto them, from the green 

cloth, and they demanding of the Taxe, ſome of them paid upon thzcats,; and 

ſome refuſed, and upon their refaſall they were by him committed to Pꝛiſon, akter⸗ 

wards they preferred another Petition againſt the Plaintif, to the ſame effect as the 

other was, unto the Clerks of the Greencloth,t another petition to the Loꝛd Chan · 

celloꝛ, with divers articles againſt him, the which by their oath they did aver to be cry, 

+ this ſo donc, to the intent to dilgꝛate the plaintif, unto theſe honourable perſonages, 

and ſo ta caule him to be removed, aud put out of che Commiſſion of the Peace , and 
afterwards bp the Lozd Chancelloꝛ he was put out of the Commiſſion of he Peace. 

and the Plaintiffe ſuppoſing this to be done, upon their falſe complaint, bzought as 

gainſt them an Action upon the Caſe in the nature of a conſpiracte, and this againſt 

them all: to this Declaration the Defendants demutre in Law. The chiele 

Point in the caſe being, whether the Plaintik may joyne theſe ſeverall conſpiracics 

in one Action upon the Cale, this was as to the manner of the Action, it was à aemurcer 
urged for the Defendants, that che Piaintiffe could not jopne them all in one to the Decla- 
and the ſame Action, and fo2 this the Book caſe of 21. H. 7. fo. 39. was ration. 
ciced, where it is held by the Juſtices , that if one hold two Acres ofone, by ſeve⸗ 

rall ſecvices, and dieth without heire , che Lozd cannot habe one wzit of Eſcheat 

fo both Aczes, but ought to have two Tits, So (as it was urged) if two 

men ſlatinder aue, he cannot at*the Common Law have one action againſt them 

voth , but ſeverall Actions, but otherwile it is in the ſpirituall Court, where one 

Libell map be againſt leverall perſons, As to the matter of the Action, it was 

urged, that the fame was not good, fox that che Plaintiffe ſheweth in his Declarati⸗ 

on, that in the time of Queen Elizabeth he was made u Juſtice of the Peace, 

and that afterwards, in the time of Ring James, Conſtitutas fuit a Juſtice of the 

Peace, but he doch not ſhew q#o-9040, a&he oughr to have done, and ſo this ſhew- 

ing is not good, and the Declaration berein is inſufficient, fo2 it appears by the 

Book of 20. H. 7. fo. 8. that no Juſtice of Peace can be made, but by the Let- 

a ters Patents of the King, Yelverton Iuſtice. They are not here ſeverall con- 

ö ſpiracies, for that all of the Defendants are charged wich one and the ſame thing, 

and therefoze one Action upon che Caſe may be well bzought againſt chem all. 

Williams Juſtice, If the conſpiracies be all of them of one and the ſame nature, 

all of che Defendants may then be well jopned in one and che ſame Action. Fen- 

ner Juſtice. the Action is well bꝛought againſt all the Defendants.Croke Juſtice, 

Fama & fides ſunt tanquam anima, fides, fama, & eculns , nos patiunter Lu- 

| dum, the Plaintiffe as a Juſtice of Peace, could not enfoxce the Defendants to 

; make a Taxe, but he might perſwade them fo ta dor. By the exhibiting a Bill 

| of Foꝛgery againſt a Novle man, although he failes in his pzoofe of this, this is 

: no cauſe fo) an Action to be bꝛought againſt him: adviſed the Plaintiffe co relin⸗ 

guiſh his ſuit, fox that Latrantet caniculot cum contempts preterire ſapientss 

eſt. Velverton luſtice, the Blaintiſſe ſhe wing that he was conſtitutus, made a 

Juſtice of pt ate, and doth not ſhew by wham, noz yet how he was ſo mave, this is 

| not good, but if he had ſaid generally that he was a Juſtice of the Peace , this had 

| been good enough. Flemming chieſe -Tuftice agreed in this, wat he ought co 
| have ſhewed by whom, and how he was made a Juſtice of the Peace, and fo this 
| cauſ?, the opinion of the Court was, that the Action was not well ougbe, but no 

| Judgement was given in this caſe, fo2 that the parties by their mucuall conſent re- * 
| ferred the ſame unto Flemming ehiefe Juſtice , to be by him ended in an atbl- n feference 
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An action of Talbye Plaintif, againſt Cooke Defendant. 


the caſe upon 
2 promiſe to 


was amo Nan Action upon tbe Caſe fo2 a pꝛomiſe to pay monep , the Plaintiſfe ſets 
compt, entred 1 forth in his Declaration, that there was au accompt between the Platntiffe and 
Mich.7.Jac. the Defendant, and that upon the laid accompt the Defendant was found to be in 
B. R. Rott. arreareunto the Plaintiffe in the ſumme of ſix peunds, the which he pzomiſed co 
The cage pa unto the Plainciffe at a time paſt, and to2 the not paying thereof, the Plaintif 
bꝛought his action upon the caſe againſt che Defendant, upon his pꝛomiſe. The 

Defendant by bis plea ſaith and confcſleth it co be true, that long time befoze there 

was ſuch en accompt had between them, as in the Plaint is alledged, and that 

upon the ſame accomp he was found in arrerages unto the Plaintiffe , in the laid 

ſumme of ſix pounds, fox the payment whereof he entred into a Bond unto the 

Wlaintiffe, and then concludes bis plea with a Travers, «#/q; hoc, that there was 

- any other accompt between them after this time. Upon which plea the Plaintik 
demurtes in Law, and fopcaule it was ailetged , that the Travers ſo taken was 

not good, fo; that the accompt is not in this caſe traverſable, but the ſame is to be 

vi gien tn evidence: inthis caſe there are two things to be conſidered. 1, The con- 
ſideratton, and 2. the Aſſumplit , the which pꝛomiſe is only iſluable, and the ſole 

point in this caſe co be traverſed, but not the conſideration ; and co warrant this, 

Tatams caſe in 27. H. 8. fo. 24. and 25. was cited. On the other ſide, it was 

urged that the Travers is good, and well taken, and that foz this reaſon, and with 

this difference, where the convepance to the Action, is mate riall, and where not, 

where the ſame is not materiall, but is alledged only ko; to encreaſe dammages, 

there the conbeyante to the Action is well traverſable, but not otherwiſe, and in this 

tale, if there were uo actompt, then no pꝛomiſe to perfozm, and ſo the tra vers well 

tabhen. Williams Inftice, In an action upon the caſe bzought foz flanderous 

woꝛds ſpoken thee wecks agoe, the Defenvant bp plea ſaith, that true it is be did 

ſpeake (ucl) wozds two pears agoe, aud traderſeth 46/3; hoc, that at any time after 

he ſpake the woꝛds, and this is a good travers. Yelverton Juſtice , In au action 

upon the caſe fo2 a pzomiſe , there the conſideration is not traberſable, but che pꝛo- 


mile on the dap is not matertall, but the matter is, the difference will be this , when 


a ſufficient ſatisfaction is bp plea alledged to be made, aud when not, and allo when 

the ſatisfaction alledged , is in a thing of the ſame nature, and when not, but in a 

thing meerlp collaterall, there ſuch atravers is not good. In an Aſſnmpſic, grounds 

ed upon a good conſideration, in this cale he is not to traverſe the conſideration ge- 

yerallp, but the pzomiſe , and in this p2iucipall cale , the Defendant voth not tra⸗ 

vers the conſideration, but by his plea , he confeſſeth the Action, with full ſaci(- 

faction made of the ſumme demanded, and afcerwards to take the Travers, and 

to ſap 4b/q; hoc, that any time after this he did accompt with the Plaintiffe , be 

could not have taken a better tra vers: fo2 if he had pleaved in this caſe Non aſ- 

ſumplir-the averrement of the accompt againſt him would have diſpzoved this. 

The Court all agreed it this, chat the travers in this caſe taken by the Defendant 

in the concluſion of his plea; being a#/q; hoc, that there was another accompt 

made between them, after this time of his entring into che Bond foz payment of 

Judgement the money demanded, this was a good travers, and well taken: and therefore by 

for the De. the Rule of the Court, Judgement was given foz the Dekendant, that che tra⸗ 
fendanr. vers was good, C quod querens Nil capiat per bre ve. | 


| of eaſetaxed A Prohibition. 

Dy the Mo- - - 

ther Church | | | 
for reparati- T Pat in the County of Dorcet, there was a Mother Church, and alſs a Chap- 


8 pell of Eaſe within the ſaiv Pariſh, that they of the Mother Church, did 
rate, 
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rate, and fare them of the Chappell of eaſe, towards reparations of the Mother 
Cburch, for the which , upon their retuſall to pay the ſame, being ſued in the 
Sptricuall Court, they pzayed a Pꝛohibition, ano fo? cauſe alleadged, that they 
themlelbes have uſed, time out of winde, to repatre the Chappell at their own pꝛo⸗ 
per colt, without having of any contribution at all fzom them of the Mother Church, 
and that they have alſo becu exempted from all charges and reparations ofthe Mother 
Church, and pet fo their refulſall, to pay this Taxe, they were libelled agamſt in 
the Spirituall Court, and a Sentence there paſled againſt them, and they there⸗ 
foe prayed a Pzohibition, By the opinion of the whole Court, a Prohibition ly⸗ 
ech not in this caſe, in regard, that this pꝛelcription is meerelp Spirituail , and 
therekoze a Pꝛohibition denied per Cur iam. 


In an Action of Debt upon à Bond. 


12 an Action of Debt upon an Obligation, the Caſe was this, that I. S. on our 

Lady day in. March did lend unto I. N. ſixtie pounds fo one pear, and to have ſix 
pound intereſt foz the ſame pear, fo2 the which, he was bound bp a penall Band, 
condicioned to pay ſixty ſix pound on ſuch a day, which was at the end of the pear, 
ſixty pound foz the pꝛincipall, and 6. l. fo; the intereſt, afcerwards , aud befoꝛe the 
end of the year, that is to (ap, the firſt dap of March, the Obligoꝛ paid the 6. l. fo2 
the intereſt to che Dbligee, and afterwards did not pap the pꝛincipall ac the dap: 
upon this the Obligee brought his Action of Debt againſt the Dbligo? , and he to 
a void his Obligation and papment of the monep, pleads the Statute of ſary, of 
13. Eliz. cap. 8. foz ſuppoſed taking of above ten pound in the hundred, becauſe he 
took his uſe money within che pear, It was reſolved by the whole Court, that this 
bis taking of the uſe money within the pear ſhall not avoid the Obligation, and 
that this taking is no uſurp within the Statute. Williams luſtice, where the frſt 
Coutract is not uſurious, this ſhall never be made ulury within che Stacuce , by 


A preſcripti- 
on ſpitituall. 


Prol.ibition 
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curiam. 
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Bond, che 
Defendant 
pleaded the 
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matter ex poſt facto, as if one Contract with another to boꝛrow 100. 1. fo2 a pear, 


and to give him 10. l. foꝛ intereſt at the end ot the year, ił he payes the intereſt with- 
in the year, this is not uſury within the Statute , to avoid che Obligation, oz co 
give a fozfeiture of the monep within che Statuce, becauſe chat this Contract was 
not uſurious at the beginning, which was agreed by the whole Court, and Judg- 
ment given fo} the Plaintif. 


Sir Thomas Grywves Plaintiffe, againſt P eacocke 
Defendant. 


N an Action af Treſpaſſe, foz the taking of Turf and Stones, in the waſte of 
che Plaintiffe, being Lozd of the Pannoz, the Decendantjuſtiftes by a v/irar#n 


uit, that it had been there uſed time out of mind, that every Tenantfo2 years, of 


of an ancient Tenant, and cloſe, within the laid Manno, uſe to have common of 
Turbary, and of Lymeſtones on the waſte of the ſaid.Pannoz, and that the Tes 
nement and Cloſe he now hath, is an ancient Tenement , and the ſame gꝛanted 
uuto him, wich all Commons appurtenant to the ſaid Peſſuage and Cloſe, accept- 
ed, oz reputed, as part, parcell, oz member ot᷑ the ſame, and ſo jufifies the taking. 
the Jury found the whole matter ſpeciall. That the Abbot of Founcaines was 
heretofoze ſeiſed of the ſaid Pannoz , that there were ſuch a pꝛeſcrintion foꝛ Com- 
mou in the waſte of the Panno! as belonging to every ancient Tenement, that 
upon the diſſolution of Abbeis, the Poſſeſſions aud Reverſions of the Abbep came 
to the Crown, That 22. H. 8. the Ring granted abe Ponaſtery , the Poſſeſſſons, 


the 


Judgement 
for the Plain- 
tiffe. 


. — of 
re for 
taking of 
Turfe and 
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The Caſe. 
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A difference 
between 2 
grant of arent 
and of a com- 
mon. 


1 Iwo ſortz of 
| common ap- 
purtenant. 
I, In right. 


2, Common 
appurtenant 
in ocoupati- 


the ſame came unto Sir Thomas Grymes the Plaintiffe, and that the Tenemenc 
and Cloſe , unto which the Common is claimed came by gꝛant unto the Defer- 
vant , upon which ſpeciall Uerdict, the queſtion was, when the Lozd of a Manno 
is ſeiſev of a Taſte, and a Tenant of an ancient Tenement , pzelcribes to 
have common in the waſte of the Lozv, akterwaꝛds the Tenement is ſevered from 
the Pannoz, and the inheritance of the anno}, and of the Tenemerc, being 
in the hands of one Loꝛd who gzants away che Tenement and Cloſe foz a terme 
unto the Defendant, with all Commons appurtenaut to the laid Meſſuage, and 
Cloſe, whether this Common that was befoze belonging to this ancient Tenemenc, 


ſhall paſſe to the Gzantec of this Tenement here oz not, Yelverton fe) the Plain. 


eiffe, that the Common ta this caſe did not palle unto the Dekendant: two things 


iu this caſe are to be conſidered, 1. If any Common be created by this grant, 6? 


not, no Common is hereby created, 9. H. 6. fo. 35. Ik a man grants Common to 
one, and doth not ſhew where, oz out of what Land he ſhall have it, the grant is 
vold: fo it is in this caſe, it being not expꝛelled where this grantee ſhould have his 
Common, and ſo the grant void, 9. H. 6. fo. 36. a man grants Common of Pas 
ure to another, icunq; averia of the Gzantog ierint, the Gꝛantee ought ta ſbew in 
what place the Cattell of the Gzantoz did goe, oz elſe he ſhall have no Common. 
2. I hether theſe woꝛds in the Grant, appur tenant to the Houle, oz Tencment , 
ſhall cccate a Common, they (hall not, unleſſe the Common were appendant befoze, 
7. E. 3. Fitz. tit. Af. Pla. 134. a man grants Laud to another with all Commons 
appurtenant to the lame, this Common ( by Yetrle there) doth not paſle, ik ic 
were not appendant befoze, 3 dickerence there is between aGzantof a Rent, and a 
grant of Common: if a man grants a Reut co another, here his perſon is charge: 
able with it, but ocherwile if a grant of a Common, fo2 that chis is Locall, then it is 
to be examined, whether there be any thing in this cale, co make it appear that this 
Common is appurtenant to the Tenemenc, aud to be taken out of the Maſte ok the 
L.o2d being locall, as to this, there are rwo forts of appurtenants, the one in 


right, which goes wich the inheritance, unitte of poſſeſſion deſtroyes the Common, 


fo2 that a man cannot ba ve Common in his mn Land , the urity of poſſeſſion de⸗ 
ſtrayes this;foz the inheritance, in the waſte, and in the Tenoment, being in one and 
the ſame Perſon , no Common can then be had, and thea his Leſſee cannot pꝛe⸗ 


; ſcribeco habe Common. 2. There is common apyartenant in occupation, the 


Lellee here cannot have ſuch a Common, foz the pꝛeſcription here is grounded ups 
on a feeble koundation: fo whereas it is here ſao , that every Leſſee of the ſaid 
Douſe and Cloſe, time out of minde have uſed to have Common in the waſte, this is 
no ſuch ſitat um, to have ſuch acleere right to have Common without interruption, 
fo2 here every new Leaſe and Contract is an interruption, allo ſuch a uſage ought 
to be perpetuall, which cannot be ſo here. Williams Juſtice, A Termoz ſhall have 
no moze then his Leſſoz doth contract with him foꝛ to have, and this is a new thing 
loʒ a Term} to make ſuch a pꝛeſcription, 6. E. 6. Dyer Pla. 70, 71. Iſhams caſe, 
ts make good the pꝛeſcription there, he ought to ſhew, that the Parke was eA»::- 


5 quum Parc um, and becauſe that was omitted, the pꝛeſcription was not good, in this 


caſe the Terminoꝛ cannot ſap, that he was Antiquus firmarius. Ik a Coppihol⸗ 


der dotb puzchale the Inheritance of his Ceppihold, and afterwaros grants this with 
all Commons belong ing to the ſame, the Common which was uſed with the ſame , 
- when it was a Copppbold doth not paſſe unto this Gzantee. Croke Juſtice , Yel- 


verton, & Fenner Juſtices, & Flemming Chiefe Juſtice, that in the laſt caſe , the 
Common that was befoze uſed with the Coppihold, did paſſe co the Grantee. Flem- 


ming chiefe Juſtice in the pꝛincipall caſe, the Cermoꝛ cannot have the Common by 
_  Pzeſcription + becauſe there is a certain Commencement, aud a certain Determit- 


nation of his Eſtatr, theſe wozds in the Grant, with all Commons belonging to 
8 upieb, 2nd enjoyed wich the lame, with an averrement, 


that ſuch a Farthour had enjoyed the Common with the Pouſe, and ſo pleap the 


Gꝛant unto. him, as in this cafe here, (leabing out the #/icar»2») this had been good, 
and would have carried cheCommon , fo2 if a man makes a Leaſe of a Farme 
to 
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to another, with theſe woꝛds in his teaſe, that he ſhall habe Common in his Waſte Common 

it afterwards he grants this Farm by leaſe to another, with all Commons uſually claimed by a 
occupied thereyuth, the Comman in the attaſke doth paſs, and ſo ſhoulait bats been Termor with 
in this pzincipalcale (it᷑ it had not been laid to be with a uſitatum fuit, Which is no a Uſitatum 
good, noz fozmal pleading in Law. Pet a pꝛeſcription may be good in ſame caſe al⸗ fuit, not good. 
though the fo:m of the ſame be altered. 2s if a Coppiholder pzeſcriþes to have — - Difference 
mon in the ſole of I. S. he ought in this caſe to pꝛeſeribe in the name of the Lord: bug if where a Cop- 
pe p3eſcribes to have common in the Maſte of the Loꝛd, there his preſcription is to be piholder 
With a uſjtatum fuir. Croke Juſtice ; a Coppiholdet may habe common in the agſte claims com- 
of the Loꝛd, if in this caſe the Loꝛd confirms his eſtate in kes, with all cammons uſu⸗ mon in the 
ally occupied with the ſame, this creates a fee in him in the ds ag and a fee aiſo ſoil cf ano- 
in the common, foꝛ iu this caſe benigne conftrucgion ought to he made, ut res magis vale- ther, and 

at quam pereat, Afterwards in Hillary Term 8, Jae, B. R. this caſe was argued again by where in the 
the Judges, and adjudged foz the Plantiff againſt the Defendant, Williams juſtice. waſte of the 
This pꝛeſcription as it is here laid, is very abſurd, that (ſuch a Tezmoz faz pears Lord. 
ſhould pꝛeſcribe, notwithſtanding ſuch a Tenement, be an antient Tenement, the be⸗ Hillary Term 
ginning ok this common was by gꝛant, and by the permiſſion of the Loꝛd. and this fp: 8. Jac, B. R. 
the advancement of his Tenant, and not by pꝛeſcription, and ng remedy he hath foz adjudged pro 
this, but only in the Couꝛt of the Chancery by way of cquitje, and this hath been to quer. - 

him denied, foꝛ he hath been in Chancery, and thence diſmiſſed, and therefoze no re⸗ 

medie here. It a Coppiholder have common, and then the alteration coming (to wit) Unĩty of poſ- 
the unitte of poſſeCion, this extinguiſheth the common. Ika man having two Man⸗ ſeſſion extin- 
no:s, of Dam. andof Dan. and Ceppiholders of both Wannozs, the Coppthoiders puiſheth a 
of Dam. have uſed to have common in the Wannox of Sam, and ſoe< contra, after= Common. 
wards the Loꝛd felis awap both the Wanno:s, the Coppiholders of the Wanno: of 

Dam. die, and others admitted, they claim the common which the other Coppiholders 

had, their claim is not good, as it hath been reſolved, foz that the common was ertinct 

by the alteration. Flemming chief Juſtice, as to thoſe woꝛds in the Grant, reputed, 02 

uſed, as part, oꝛ parceiof this, this ſhall not extend to common, that the ſame was 

parcel, it being not ſo, but by permiſſion, but if the conveyance had been by aberment 

ſpecial, that he ſhould have the ſame Tenement with ſuch commons and p:ofits as had 

been befoꝛe uſed by the Farmoꝛs foꝛmeri en joping the ſame, this had been good, this 

cauſe is verp conſcionable and full of equitie, but not well pleaded here with a uſitatum 

fuit. Croke Juſtice, the pleading here with a vfitatum fuit is not good, but idle and very 

abſurd all pꝛeſcription. In alieno, non in proprio ſolo, a man may pzeſcribe. X 

T ermo2 map pꝛeſcribe, but it is to be in ſuch a manner, not in his own name, but in 

the name of his Loꝛd, that he hath had foz himſelf, aud fo: his Farmoꝛs, but not o⸗ 

therwile, Yelverton Juſtice, this pꝛeſcription, as it is laid in the principal caſe here 

is not god. Fenner Juſtice, the Farmer here cannot dabe common, the p:eſcription, 

as u is laid, is not god: fa Lozdofa Mannoꝛ hath a Waſte, and he grants unto o⸗ 

thers that they tail have common in this Waſte, pet the Lozd himſelf alſo ſhall ha be 
com man there, but he hath this in reſpect of his intereſt, fo: if he have no common, be 

can graut no common. Flemming chief Juſtice, it it had been here laid, with ail com= 

mons, pꝛoſits, anduſed, occupied, and en joped with the Tenement, by the Farmers, 

this had been good, but not as the ſame is here laid. The grant here by it ſelf without 
- uſitatum fuit well not aid bim, and couple both together, the Grant here with a uſita- 

tum fuir, as it is here, this is all one in effect, and ſhall no wa pes aid him, foꝛ here the 

uſitatum eſt is annexed unto the eſtate of the Termoꝛ, which cannot be good, and the 
lame uſitatum unto the lands as it ought to be, to make the Grant good. All the Couzt Judgement 
agreed clearly, that this preſcription as it is laid here with a uſitatum ſuit is not good, given for the 
koꝛ to intitle the Defendant to have common, and (o to make his juſtification good, and Plantiff. 
- _- the Kult of the Couzt, Judgement was given foz the Plantiff againſt the Dez 

endant. | 


Crewes Plantiff, againſt Draper 
Defendant. 


T \KRaper had divers creditozs, all of them, but one, being the Plantif, did give him x, a Prokibi- 
two, oꝛ thꝛee vears dap of payment, andthe other creditoz» (being the Wlantiff tion to the 

would not agree unto this) but poutdhave His money p2eſently, 02 mould commence Court of Re · 
His.atianta2 recovery of the ſame, andfozſtapofhis proceedings at the common Law. queſts. 
\Dc« per petitioned:agaiuft him in the Court of requeſts, and pꝛaxed the Court to oꝛder The Caſe. 
hem to reed and Gand to the time of payment-limited by the other creditoꝛs, at which 

time he offered to put in good ſecuritie fo2 to pap them all. The Court of requeſts m 
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led htm befoze them, and moved him to peeld thereunto, the which he refuſed tos do. 
but ſaid that if he would pzelently give him good ſecuritie to pap him in ſeme reaſonable 
time which he Gould give him, with this he would te fatisficd, otherwiſe he would 
fozbear him no longer: Draper to do this refuſed, 'dutp:aped an injunction fzom the 
Court, foz to compel him to ſtand to the time limited by the other creditors, the which 
was granted by the Court, and upon this Crewes the Planti movedfsz a P:ohibitton 
io ſtay the pꝛoceetings in the Court ot᷑ Bequeſts, againſt the granting of this Pꝛohi⸗ 
bition was objected the pꝛioritie of ſuite in the Court ot Bequeſts. Velverton juſtice, 
The diffe- this pꝛioritie of ſuit there makes nothing in the caſe, as to the granting ol a Pꝛehlbi⸗ 
rence where tion, fox when the pꝛopnette ot ſuit. 4s here in B. R. another Court, as the Couft of 
priotiticof Mequeſts cannot gtant an In junction, to ſtay the pꝛoceedings here, but when the 
ſuit is in B. R. Court of Requeſts hath the pꝛioritie of Action, then this Court upon cauſe — 
and where in May well grant a Pꝛohibition to tap, and pꝛohibit their proceedings in that Court. 
the Court of F ing chief Juſtice agreed in this with Velverton. Flemming, this credito2 may have 
Requeſts, ſome cauſe to be harder with Draper then the other creditozs, and he map well hade, and 
| purſue bis remedie at the common Law fo: his manep; and if Draper refuſes to give ſe⸗ 
curitie to pay the monep. accoꝛding to the requeſt and offer of the other, but pꝛocures an 
Injunction, a P:ohibrtion ſhall then be granted, by the Rule of the Toure to tap the 
p:oceedingsin the Court of Bequeſts, and the matter ſhall be tried here, and if not⸗ 
. _ withKtanding this, the Court will there pꝛoceed and grant an injunction, this Court 
A prohibition mili tap their pꝛoteedings, and by our directions here the partie ſhall not obep their in⸗ 
granted der junction, and an Attachment ſhall alſo be granted by this Court, againſt the Sutoꝛ 
Curiam. there. Man. Sccundar, there habe been divers P2ohibitions gꝛanted here in the lie ca⸗ 
ſes, and by the Kule of the Couzt a Prohibition was granted. 


- 


An informa - An infoꝛmation upon the Statute of the 13. of Eliz. 2. cap. 8.fo: Ufury. The 

tion for uſury caſe was, the contract was, that he to whom the money was lent, ſhould give ſuch a 

upon the ftat, cumme fo: the Loan of the money, and by this agreement the ſumme he received ten 

13. Eli.cap. 8. da pes after, the Loan was moze then 10. i. per annum foꝛ 100. i, this was avjudged by 
the whole Court to be an uſurious contract ab initio. 


For te repa- As touching the Reparations ofa Church, and who were lyable thereunto, this 
rations of a being a queſtion coming in debate befoze the judges it was reſolved by the whole 
Church, what Court; that foꝛ, andtowards the Reparation of a Church, the land of all, as well 
Land to be of Forreiners there inhabiting, asofall others, is liable thereunto, aud this is ſo by 
charged, and thegenerat cuſtome of the place, and this is to be raiſed, by a rate impoſed, accoꝛding 
how, and to the vatueof the Land, and that in the nature ofa fifteen, and this is not meerly in 
what perſons: the realtie, Williams, and Yelverton Juſtices, and Flemming chief juſtice, Not the land, 
but the perſon of him who occupieth the, Land is to be charged. Lelverton Juftice, 2 
man is chargeable fo: reparations ofa Church, by reaſon of the land, and koz the Oꝛ⸗ 
naments in the Church, by reaſon of his coming to Church. Williams Juſtice, and 
Flemming chief Juſtice, ' If the partie have land there, he is chargeable foꝛ both, whe= 

ther he come to Church, oꝛ not, foz that he map come to Church ik he pleaſe. 


Odill Plantiffe, againſt Tyrrel 
Defendant. 


A challenge 1 Pon a trial at the Bat by a Norchamptonſhire jury, between Odil Plantif, and 
of a Juror for Tyrrel Defendant, a juroꝛ was challenged, foꝛ that he ſaid unte one of the parties, 
giving of his p2ovide you to pap, fo: if i am ſworn, I will give mp verdict againſt pou, and that 
verdict be - this is true, the partie to whom the woꝛds were ſpoken, did offer to depoſe the ſame, 
forchand, | (if he may be ſuffered to ſwear, and whether he ſhould be ſufferedin this caſe to ſ wear, 
top2ove this,) he being on of the parties, was the queſtion, Fenner Juſtice. He may 
-. What chal- Well beſmnozninthis caſe, to pzove the chalienge good, and by the Court he was allow- 
Icnge allow- ed to be worn to make good the cauſe of his challenge, which being pꝛobed by his Oath, 
able and the Triozs foundhim foz this cauſe not to be 1ndifferent, and therefoze he was with⸗ 
what not. Drawn. } Another juroz waschailenged in this caſe, fo: that he had bought land of one 
of the parties in the ſuit, (8s) of the 2, and that the Leſſo2 did owe to this juroz 
10. l. notwithſtanding this challenge, the T2io:s found him to be indifferent, other= 

wiſe it had been per Curiam, tf the juroz had oed moneꝝ to one of the parties. = 
| | : 3 ere 
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there the Husband and wife ate to joyn in an Action, and where not. it was Where the 
held by the Court, that if a diſſeiſin be made upon the Husband and wife, in the lands Hus band and 
of the (life ; in an Action bought foꝛ to recover. the land again: in this Action the Wife ought 
husband and wife are to joyn but in an Action of Treſpaſs thep may ſever. / if a man to joyn in an 
pꝛomiſe to give 120. l. to the wite of 1. S. thep ought per Curiam, tg jopn in an Action action to be 
fo: recovery of this. Flemming chief Juſtice, if a leaſe de made by husband and wiſe, of bronght, and 
the land of the wife, rendring rent, in an Action f̃oꝛ rent behinde, thep are both of them where not. 
to jopn. Yelverton Juſtice, in the laſt caſe they need not to jopn, andſo is Markhams * 
opinion in 7. E. 4. fo. 7, 6. that in ſucha cale, where the husband alone brings the Ac⸗ 
tion foz rent behinde, it was never queſtioned, but that this Action, by the husband 
alone, was well bꝛought, but where the ſame hath been bought in both their names; q 


it hath been queſtioned, whether this were good, oꝛ not. 


The Lord Evers caſe, and Strickland, 
entred Paſch. 7. Fac. B. 5 = 
R. Rot. 405. 


8 


Convepance was made to Rodolfe Evers Knight, Lo2d Evers, and foꝛz to avoid Conſtructiou 
this conveyance, it was alledged, that at the time when this con bepance was ſo upon a Con- 

made, he was not cognitus & reputatus per nomen militis, that he was not then a Knight, veyanco. 

and whether this ſhall make void the con de pance, oz not, was the queſtion. In this | 

cale was cited at the Bar, Mich. 27.E. 3. fo, 85. Fitz. tit. Grants, pla. 67. here an 

Abbot, by, and with the alCent of his cobent, did grant a common in his land, and this 

E rant was by the name of Richard Abbor, twhcreas his name was Robert Abbor, this 

Grant was there held to be good, notwithſtanding this miſnaming of his ch:iſten= 

name, by the opinion of the Couzt, and Perkins in his chapter of Grants, fo. 8. pla. 

36. where it is ſaid, that the name of the G rantoꝛ is not put in any deed, to any other 

intent, but only to make acertaintie in the Grantoz, and in the Grantee, In this 

puncipal cale, the judges did all of them clearly agree, that the convepance ſo made 

unto Ralf Evers Knight, Loꝛd Evers, is a good convepance, and that the plea in Bar 

to make voidthe ſame, is no good plea: foꝛ that where a thing is ſo granted untoone, 

by ſuch a name, as that he cannot be intended to be another perſon, this is good, with⸗ 

out any chuſten-name expꝛeſſed, and as the caſe here is, there is but one Lo2d Evers, 

and therefo:e this is certain enough, foz that the ſame doth well conſtare de perſona, 

and therefo:c the other addition here of Knight (though falſe ) notwithſtanding this, 

pct this faifitic hall not take away the deſcription of the true perſon, to whom the con⸗ 

ve pance was made, but that he ought to habe the ſame, being here lufficientipexp:eſſed 

by the name of Lo2d Evers, and therefoze, by the opinion of the whole Court, the plea 

in Bar here is not good, but the con ve pance is good, and ſufficient tocarty the land 

conve ped unto the Loꝛd Evers, though he were then no Knight. and this was the judge= 


ment of the whole Court. 


Smith Plantifte, againſt SkipwithDefen- 
dant, centred Paſch, 7, Fac, 
B. R. Rot. 65 3. 


N a carit ot erroꝛ to reberſe a judgement given in the C. B. in an Action of debt, the Error that wh 

erroꝛ aſſigned was, foz that no {Warrant of Ftturney was entred in the ſuit in ſuch a warrant of 
Term, Williams Juſtice, it is acraftycourſe to aſſigne fo: ertoꝛ, that there was no Atturney was 
eaarr:.nt of Atturneꝝ entred in a Term certain, this erroz aſſigned, is a clear erroz, entred in ſuch 
and foz this cauſe, the judgement given is erroneous, and to be reverſed, becauſe there 4 Term for 
was no Warrant of Atturner, and ſo the Rule of the Court was quod judicium revo- this error * 
cetur, but in aſmuch as this was not entred of Becozd, and foz that the entrie of the judgement } 
toarrant of Atturneꝝ in another Term was good; a certiorari was pzayed, to info:m reverſed, 
the Court of all the pzoceedings, in regard that the judgement foz reverſal mas not 75 
ent red of Recoꝛd, and the certiorari pꝛa ped only to info:zm the Court, whether auy 


war rant ot Atturney were entred, oz not, and when, Williams Juſtice, t che appa⸗ 
rancs 
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Before this rance were in this Term, and judgement entred without anp Warrant of Atturnep, 
entred of Re- the warrant of Atturnep mvp be entred in the next Term following, and this is clear= 
cord,acertio- ip good, The judges then laid unte the tiff, in the writ oferroz, this was your 
rari was pray- and neglect, that the t fo: the Reverſal was not entred of Recozd, fo: | 
ed ana grant if the ſame had beenentred, this motion had been p3ebented, but fox this omiſli⸗ | 
ed per ckriam. on, a certiorart was granted by the Nule of the Court. | 


8 Anne Bartholomew Adminiſtratrix of Thomas | 
: Bartholomew Plantiff, againſt Sa- 
wage Defendant entred Hill. | 

7. Jac. B. R. Rot. 445- | 


In an action J an action of debt upon a Bond, the caſe was this, there being an old leaſe in be⸗ | 

of Debrupon I ing, the condition of the Bond was, Savage the Defendant upon the aſſignment, | 

a Bond. and giving up of the old leaſe, would make a netv teaſe, fo: the like term unto the Leſ= 

— ſee. In an action of debt bꝛought upon the Bond, againſt Savage, foz not perfozm- ; | 

ing on his part accoꝛding te the condirion of rhe Bond, the Defendant pleads the old | 

leaſe, and the aſſignment of this made, ec. but ſaith nothing at all of the new leaſe to be | 

made by him, accoꝛding to the condition of the Bond, the Court agreed this plea to be 

a (80d plea, and therefozethe Rute of the Court was quod judicium intretur pro que- 
rente. 


The Lord Rich Plantiff againſt Frank, as Admi- 
niſtrator of Thomas Frank Defen- 
dant entred Hill. 7. Jac. 
B. R. Rot. 488. 


udeement 1 an action vt debt foz Rent vehinde, againſt the Defendant, as Adminiſtratoz of 
— — The goods of Thomas Frank his Father, to whom rhe leaſe was made, bythe: Lozd 
Rich, rendring tent. Thomas Frank the teffee Vied, Frank the Defendant his Don takes 

letters of Adminiſtration, andfvz rent incurred in his time the Loꝛd Rich the lefſoz 
bought an action ot dedt, and in this the deber de detinet, and whether this action were 
well dzonght, being not in the detinet tantum ( as was urged, it ſhould have been) was 
f the ſſueſtion, williars Juſtice, An adintniſtratoꝛ ſuffers Bent to be behinde in bis own 
or rent in time, whether an action of debt bzought foꝛ this Rent, ought to be bzought in the debet, 


4 


kis rime de detinet, oz tn the detinet tanrum, thin ſols matter of ſubſtante in this caſe, the 

i brought in Dekendant is here to de charged, in Ng poſkeſſton, and not otherwiſe, but as 
the debet, & an adminiſtratoꝛ, this action is here well bzought, in the debet, & detinet. Coke 5. 
: detinet. pa. fo. 3 1. en Hargraves caſe, it was ſo adjudged in this Court, unto which judgement 
Difference credit is to be given, till the Recoꝛd of the Reverſal map be ſeen, and the reaſons fo: 
whe'e the which the lame judgement was ſo xrvorſed, and in 7. E. 6, Dyer pla. 82. an action of 
Defendant Debt bzought againſt the Executozs-of Potter in the debet, be detinet, fo2 rent behinde, 
is charged On- in his own time, andthe dame thete held to be well bꝛougbt. It the rent behinde in his 
ly nap own time, he ſhall be chargeable to pay this, de bonis propriis. It is to be obſerved, 
mixtrator, or as that whenſorver a man bꝛings an artton againſt one, as E recutoz oz Adnuniſtratoz, 
erer, this ought to be al wa pes bꝛought in the detinet tantum, but this caſe here now in que ſti⸗ 
— OO on, doth v-rie fzom all the other caſes, fo: that he is not here charged only as Admi⸗ 
In rhe detinet 1 \xatoz, but in reſpect-vkhis polleſſion, anvinthis refpect, he ſhall be charged de bo- 
um, aud nis proptlis, andfozthts reaton was tt ſo adyr in Hargraves cafe in this Court, Mich, 
s _— ee 4½, add 42. Eljz. And ſo the action here in this mincipal cafe is well bought in the 
50 2 debet, & detiner. Croke juſtice accotdante, the actton here is well bꝛought, and the 
3 e e Where he ts ontytharged, as adminiſtratoꝛ, oꝛ E xecutoꝛ, there 
8 the action ou to de in the detinet tantum, but where he is charged, partim, as ad⸗ 
ſpect oi 5 c mumſtratoz, b partim ot the ocrupatton ot the land, there the action ought tobe bzought 
enen debẽt, de deriner, and he cannot matve the Term, but he may at the firſt retuſe 
| 1 ; * the derupation ok the tame, and then che charge in the judgement, de bonis teſtatoris, | 
2» 2 in u lo thit de mar welt warde the occupation of the land, but ik he once agrees 
— wg S gntothis, dy taking ok the pzofirs, then he ſhall be charged, in reſpect of — 
5 occupation f 
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occupation, and in this caſe, the charge ſhall be ag ainſt him, de Honig teſtatoris, if 
he hath ſufficient to make ſatisfaction, but it not, then de hn propriis, and ſo in 
this p2incipall caſe here the Action is well bzought , Flemming chiefe Juſtice. 
The Action here is well bzought, and this agrees with the firſt Judgement g:vcn 
in Hargraves caſe. It the tintetate dies but one moncth bekoze the Rent day 
comes, and his Adminiſtratoz cucers, and octupieth the Land, he ſhall here be 
chargeable with all the Rene, notwithſtanding that he fakes nothing of the pꝛolits, 
and the Action to be bzought fox this, ſhall be in the 40 het, & deriner, this is a 
caſe very wozthy of good advice, and deliberate conlideration, if Leſſee fo) years, 
rendzing pearly 10. l. Kent, dies, if his Executoz oz Adminiſtratoz hath not recei⸗ 
ved any moꝛe of the pꝛolits of the Land, then is ſuſficient foz to pay the Rent in this 
cale, in an Action bought againſt him, he map well plead againſt ail the wozlv, 
that he hath no moꝛe in his hands, then will ſer ve foz to pap his Rent, and this is 
a good plea, the which Rent being thus reſerved, ought in the firſt place to be paid 
bekoze all other debts, but he may, if he will wave the occupation of the Land, 
and then the ſame Hall be extended fo2 che reſidue of the Rent, if he have not al⸗ 
ſets in his Lands. Yelverton Juſtice, af the Barre, this Action is not well 
bꝛought, in the 4c het, & detiset, but the ſame ought to have been in the detinet 
tantum, fo where in an Action of Debt brought againſt Executozs, thep are of 
neceſſity to be named Executoꝛs, there the CAzit ought to be in the detinet tanu- 
tum, but where there is no ſuch neceſſitie fox to name them Executoꝛs, there it is 
well, there it is well in the debet, && deriner. In the pꝛincipall caſe here they can⸗ 
not declare, but upon the Leaſe made to the Teffatoz, and therefoze it ought to 
ha de been in the 4etinet tantum. Flemming chiefe Juſtice , The ground befoze 1 
is well taten, that where of ueceſſitie he is to be named Execuco} , in an Action ese oe. 
bought againſt him, there the ſame ought to be bzought in the aetinet tantum, the ſuire is in 
but herein the difference to be obſerved, will be, where it is in a meere perſonall the perſonal- 
thing, which bath his end, by the ſuite, there ik in ſuch a caſe, he is of neceſſicie to ee a 
be named executoz, there it is true, that the Tit ought co be brought against eden by oo 
him, in the 4ecimer tautum, but if the ſame ſuite be in the realty, and fo; a reall oice, and 
ſuite, there it is otherwiſe, and the Tit Gall be bzougbt, in the deber , & deti- wherein the 
xet. And in this Pzincipall caſe, he hath the occupation of che Land, by reaſon *<iric. 
of which, he is charged with the Rent, which is the realtie, and ſo the Tit well 
bꝛought in the deber, & detiner, 21. H. 6. fo. 24. Brooke tit. Waiver Pla. 9. An 21. Hl. s. ſo. 24. 
Executoz of a terme may waive it, and then be ſhall be diſcharged of the Renc, and Brooke cic. 
ſhall not be chargeable fo2 any arrears, de bonis propriis, but if he once occupies Wer, plac, 
the Land, he ſhall be then chargeable , de boris teſtatoris ( if he have any ” 
in his haudg) and if not, then de bonit ſuis propriis , fo that an Cre- 
cuto2 is an aſſignee in Law of the intereſt ot the terme. Williams Juſtice, the 
- Writis here well brought, againſt the Defenvant in the deber, & detiner, and 0 f 5 fo; 
there is no Book agaiult this, but 10. H. 7. fo. 5. where the caſe was, an Actinn n 
of Debt bꝛougbt againſt one as Executoꝛ, and counts that a Leaſe was made of 
Lands to the Teſtato) rendring Rent, aud foz rent behinde after the death of the 
Tcſtatoz, the Action was brought in the detinet tantam. Keble there demands 
Judgement of the UW1zif, fo that it ought to have been in the debet & detinet, 
is as much as the arrerages were ſappoſed to be behinde in the time of the Exe⸗ 
cutoz. Fineux there to the contrary, here in this pzincipallcaſe, the Action is well 
bꝛought in the deber, & detinet, and Hargraves caſe was ſo adjudged in peine, 
but the ſame was afterwards reverſed upon another matter, and foz other Realons, Judgement 
Croke and Fenner Iuſtices, the Action here is wellbzought in the leber & deti- 3 
net. The Court all agreed in this, and therefozethe Rule of the Court was, ut Tue" 


juditium imtretur pro querente. 
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In a Writof Stone Plaint, againſt March Defendant. 
Error for to 
reverſea : * 


en IN aTzit of Crroz, to reverſe a Judgement given in the C. B. in a Whit of 
Wit of richt, LRight, and alſignes to; Erroz, that the Plaintiffe in the Wait of Right, did ap- 


error becauſe pear by his procheine amy, and that afterwards he came to his full age, and did 


at full age he meſecute his Suite, and recovered per procheine amy being of full age, whereas 


proſecuted he ought to have appeared in pzoper perſon, by Bailp, oz by Atturnep. It was 


3 —— urged by the Counſell at the Barre , that this ought not co be aſſigned fo; Erroz 


and not by after Judgement given in 19. the Book of Aſſiſes, Pla. 8. it appears, what may 


his Atturney. be aſſigned fo2 Errox after Jud gement, and what not, if it be not ſuch a matter, as 


INNS being pleaded, would have abated the Action in facto, this is not to be aſſigned 
MC and fo2 Erroz aſter Judgemene,in 5. H. 7. fo. 3. in an Action of Treſpaſſe, Erro2 
what nor. was aſſigned to reverſe the Juvgement , becaule that after iſſue joyned, and befoze 
Qerdice, the Atturnep of the Ocfeadant died at ſuch a place, by the opinion of the 
Court, this was held co be no. Erroz, ko that the Tut did not abate by the death 
of the Atturney ofthe Defendant, neither by this is the iſſue watved oz diſcontinu- 
ed, foꝛ that he map appear by another Atturney, oz in his pzoper perſon, and che 
continuance is not between the Atturnepes but between the parties e ſo the continu- 
ance is not taken by the atturuepes, but by th: parcies, Alſo a man ſhall not plead 
à collaterall Erroz to reverſe a Judgement,uul:fle that ſuch a matter ( if pleaded 
befoze ) would have abated the Action in facto. Allo a man ſhall not aſſigne fo; 
Errs}, andp thing which is contrary to the Reco2d as an entrie, hanging the ſuite, 
noz vet any thing which is contrary to the duty of a Judge, as that he gaue Judge» 


ment fo2 the Plaintifle, whereas he ought to have given Judgement koz the De- 
fendant. Williams Juſtice , as to the Erroz aſſigned, in this cale, the Deman⸗ 


dant hath the beſt, aud moze certaine knowledge of his own age, then any other, 
and when he comes unto his full age, then at his perill, he ought co enfoʒm the Court 
of his being of full age, and ſo to have had an Atturnep in the place of his prochein 
amy to pꝛoſecute the ſuite fo; him, and this omiſſion here makes the proceedings 
fo be erroneous, and this map very well be afſigned fo; Erro2 after Tuagement, 
notwithſtanding it did not goe, oz operate in abatement of the Tit in facto, and 
death may be at anytime alledged foꝛ Erroz , and the Court here cannot have anp 
certaine knowlenge of his age, without infozmation to them given of the ſame. Fen- 
ner, & Croke Juſtices, & Flemming chiefe Juſtice, without ſome infozmacion 
given to the Court of his age, the pzoceedings in Court are Legall, and not 
Erroneous : and if ip ſuch a caſe the Judgement had been given againſt him, who 
in ſuch a manner hav made his appearance, and after wards he would plead this fo2 
Ervo} to re verſe the Judgement , he cannot by this wap avoid the Judgement 
as erroneous, and if it be ſo in ſuch a caſe, by the ſame reaſon, it ſhall be ſo where 
the Judgement is given fo2 him, which appears aud pꝛoſecutes in ſuch a maunir 
as befoze, and fo this Judgement not reverſible without great advice, this being 
(na Tait of right. Yelverton Juſtice, the partie himlelf ought to have given 
notice unto the Court, of his coming to his full age,fo2 as well as he might have 
knowledge of his non-age, he map as well have knowledge of the time ol his full 


age, but whether this omiſſion in not making of his full age known co the Court, 


ſpall make the Judgement to be Erroneous , of this he will be better adviſed. 
Flemming chieſe Iuſtice, If a Feme ſole be Demandant, in a Wie of Right, and 
during the Trial, and befoze Judgement, She takes a Husband, and afterwards 
Judgement is given foz her, as for a Feme ſole, without ſaping any thing of her huſ- 
band, che Judgment thus given, is not erroneous. Velverton Iuſtice,ifin the pꝛinci⸗ 
pall cale,this Erro? aſſigned ſhould make che Judgment erroneous, this map be now 
well alligned foz Erroz, notwichſtanding it would not have abated the T2 in 

| Fafto. Fenner uſtice, if one appear per prochein amy, being within age, and al- 
terwards, after verdict, and befoze Judgement, he comes to his full * and then 
nvgement 
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Judgement is given, this ſhall have relation to the time of the Uerdict given, and 
ſa the lame judgement not Erroneous. Afterwards Termin. Mich. 8. Iac. 

B. R. this cafe was debated agatn and argued by-- Harris Ser. that the 
Judgement given was not Erroneous, neither was this matter aſſignable fo2 
error after juogement given, fo aſmuch as it ia but matter of Gyzace and Favoz, 
but not of Right, che admiccance of the Plaintiffe being within age, per prochein 
amy, et per ſon gardian, and the matter of prochein amy is not illuable, and it 
reſts in the power of the Court, to have a care, fo2 the benefit of the Iſſue within 
age, this is not alſignable oz Erroz, the Rule of the Law, being, that a man (hall 
ne ver aſliga that for erro2, of the which, he could not have apvantage by wap of 
Plea, neither (hall a man have any advantage by wap of erroz, fo2 an erro}, en fait, 
where befoze he might have had benefic of it by wap of anſwer, as appears by the 
cate of Mich 36. E. 3. Fitz. tit. error. pla. $2, where the caſe is this, en Dette, 
where an Crigent ts awarded, where no Capias pluries iſſurd, the Defendant came 
in upon the Exigent, and pleaded, and upon his plea was condemued, he ſhall 
no advantage of this, by wap of Erroz, becauſe he hath admitted the pzoces good 
by his pleading to it, other wiſe it is, if the oziginall had been bad, fo2 that this 
cannot be amended, and therefoze in ſuch a caſe, after pleading he may have advan- 
tage by wap of erro}, o2 by his alledging of this matter befoze Judgement. An 
Inkant cannot make an Accurney , and cherefoze he cannot appear by Accurney, 
and this map at all times after be aſſigned foz erroz. Again, this is not Aſſignable 
foz Errog, fo2 that here is a Uerdice given and paſt, and che matter now aligned 
fo2 erco2, is no moe but that the Plea is diſcontinued, and the Uerdict aids all 
this, and that by the Stat. 32. H. cap. 30. of leofoyles, and therefoze the Judge- 
ment not erroncous, and pzayes affirmance of the ſame. Firſt, becauſe chis is not 
alliguable foz erro2, foz that he might have had his plea unto it, and che ſame is 
not ſuch a matter in Fact, as would have abated the pzoceevings in Facto. Se- 
condly, this nat aſſignable fo; erroz, being a thing done againſt che Office of a 
Judge, as a Judge. Thirdly, Af Erroz, aud aſſignable, pet che ſame is but in the 
nature of a Diſtontinuance, and ſo will not hurt afcer a Uerdict, the ſame being 
atded by the Stat. of 32, H. 8. cap. 3. of Jeofoyles, and ſo in the giving of this 
Judgement the Court did not erte, and the ſame therefoze ought to be affirmed. 
Flemming Chiefe Juſtice, and Williams Iuſtice, this is not aſſighable fo erroz, 
fo2 that the Court is not to determine, o2 to take notice when the Plainciffe there 
came to his kull age, but this ought ta haue been pleaded, and it not pleaded then, 
there is now no time to pfead it, and by this Laches, the benelit of this now loſt fo} 
ever, allo this Tut of Right is a ſpeedy Wit , and ſo ought to have a ſpeedy 
end, afcerwards Trinit. Term 9. Iac. B. R. Williams Iuſtice, it hath been the o⸗ 
pinion of the whole Court befoze, that the Court ought not to take notice when the 
Platatif came to his full age, and the Defendantthere hath now ſurceaſed his time, 
this might have been pleaded befoze Judgement, but not now aſſignable fo; erro?, 
and cheretoze by the Rule of the Court, vullo contradicente, the Judgement was 
affirmed, ue nota. . Y 


Tate Plaintiffe, againſt Roules Defendant. 

| bh a zit of Tre? to reverſe a Judgement given in the C. B. in Action of Co- 

venaut there bzought by Roules and others Plaincifs againſt Yate, upon Cobe⸗ 
nants between them made in waiting, in the which there was wanting the oꝛdinary 
wozds of Covenant, the words of the Covenant being theſe, that is to ſap, Con- 
dent um, et agg reatum eſt bet ween the parties in forma ſequenti. That Yate and 
his TUite to leavie a fine unto Roules, and Roules to make a leaſe to Yate and hig 
Mile, the erroz aſſigned, and iuliſted upon, becauſe che Plaintiffs did jopn in the 
Action ok Covenant, whereas tbep ought not to habe jopned, the queſtion being, 


whether in this caſe, the covenanc were joynt oz ſingle. Flemming chief Iuſtice con- 


vent, & agg reati eſt between the parties, this is a jaynt copenant, z they all ought, 
> E 
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as here they have done to bꝛing their Action of Covenant joyntly, and ſo is it av- 

judge ed in Slingsbies caſe, Coke 5: pa. fo. 18. 19. there the woꝛds are conveniſſet, 

promiſiſſet, & conce ſſiſſet, ad &. cum dittis, &c.et ad &C. cum quolibet & quali- 

bet eorum quod, Cc. and it was there at judged, that they all ought to jopne, and 

the Judgement there was reverſed, becauſe they did not all ot them joyne, the 

Covenant being jopnt, but where their Intereſts are ſcverall, there they map 

well have lever all Actions, other wiſe not, where the lame is joynt, as in this caſe. 

Williams luſtices; the Covenant here in this Caſe is a jopnt Covenant, and there⸗ 

fore all the parties intercſted ate to jopne in the Action of Covenant, and in 

their ſo doing, thep did well, and ſo the Judgement was well given foz them, and 

not erroneous, and therefoze the ſame ought to be affirmed, and this appears co be 

ſo by Mathewlons caſe, Coke 5. pa. fo.22. 23. where the wozds of the Covenauc 

were Conveniunt ſepuratim,CFc. ad performationem,omnium & ſingulorum con- 

dent ionum, & quilibet mercator ſeparatim obligat ſeipſum, & tyire reſolved, 

Conveniunt ſe- that although the Merchants joyne in Covenant (s) conveniunt ſeparatim: this 

3 wozd (e paratim) makes the ſame to-be ſe ve rall Covenants, and not a jopnt Cove- 

to be ſeverall, nant , but in the pzincipall cale bere, there is not the wozd (e paratim) but con- 

ventum & aggreatum eſt between the parties, and this makes the Covenant to 

b: jopnt. Yelverton, C oke, and Fenner Juſtices, the Covenant in this caſe is 

a jopnt Cov: nant , and that thiy ail of them ought to joynin tle Action of Coye- 

nant, and they have well done in their fo doing, and therefoze the Judgement 

was well gi v eu foz the Plaintiffs in che C. E. and ſo to be affirmed. Flemming 

Chic fe Juſtice, where there is matter pzecedent, and apt woꝛds to dzaw ſeverall 

confiderations, os in Mathew ons caſe be foze, there ſeuerall Actions of Covenant 

are to be bought, but otherwiſe it is where no ſuch matter appears, as in this 

pꝛincipall caſe, aud cherefoze the Covenant here being joput, the Pſaintiffes 

ought to joyn in the Action of Covenant, and ſo the Judgement well given fo 

33 them, and to be affirmed, Fenner Iuſtice, if a man be bound to thꝛee, ſo/vend»m: , 

epi 2.46 to one of them, this is joynt, and they ought all of them to jopu in the Action, and 

deſendante in ſo in the pꝛincipall caſe here, and ſo by the Rule of the Court, afirmacur judi- 
erroie. tium {02 the Defendant in the TU zit ok erroz. 


Starkey Plaintif, againſt Poole Defendant. 


A Writ of er- I 32 a Wit of Etro to reverle a Judgement given at Cheſter in a Quare Im- 
wn OY pedit, where the caſe was this, that Sir Cotton being ſciſco of an Ad⸗ 
= Cer in vowſon in Fee limple, the Church being full , he gzants præſentationem to 
a Qnare Im- one. Quandoc unq́;, & quemedocunq,; eccleſia vacare contigerit, pro unica vice 
pedit entred. tant um, aud in this grant there is this clauſe (s) Ac inſuper voluit & conceſſit, 
OR 3 that this Gꝛant ſhall remain in his fozce,quox/q ue clericum habilem, & idont um, 
e by his pꝛeſentment (all be ad mitte d, inſtituted, and inducted, and afterwards he 
giants away the Inheritance of the Ad vowſon in fee ſimple, the Church becomes 

void, the Patron pꝛeſent s, the Church becomes vod the ſecond time, the Patzon 

pꝛeſents Pool , and upon a diſturtance by Starkey, the Hꝛeſentee of the Gzantte 

a Quare Impedit bzought, and Judgemevt given fo2 the Plointiffe, and co 

reterſe this Judgement, a CU12it of Erroz bzought, wherein the queſtion was 

whether this Gzantce not pꝛeſenting upon the firſt aroidance , bath not by this 

his Laches ſurcealed his time, and ſo loſt the benefit of his Giant co pꝛeſent 

. againe. Walter, that the Judgement is well given, and co be affirmed, This 

1. caſe conſiſts of two parts. Firſt, Mhat doth paſſe by this Gꝛant. Secondly, 
whether the Clauſe in the Gzant, (Ac inſuper voluit, &c.) ſhall enlarge the 


Gzant, 02 not. Firſt, as touching the Gzant of the pꝛeſentation, q#andocungue & 
Juomodo- 
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quomodocunq; v eccleſia vacare contigerit, pro unica vice, tantum whether by this 
grant and the wozds in che lame the Gꝛautee hath a libertie to pꝛelent when he will, 
whether he ſhall be compelled to take the uext pꝛelentment, when the Church / 
ſhall firſt happen to be void after the Grant made, by this Szant he eight to take 
the nert turne when the Church fails firſt vold, and that fo2 this realon. In all 
caſes where the limitation is uncertaine, as in this caſe here ir is, there by tie 
Judgement of Law, there ought to be the ſooneſt and ſpecdief execution of the 
ſame as may be, and (o it ſhali be in ihis caſe, the Gzantce taking che next Jew 
tentment, at the firſt and next avoldance, this may ſitip be reſembled to the Biſhop 
of Bathes caſe, Coke 6. part. fo. 34. 35. fo! where a thing is leit to the con⸗ 
ſtruction , and coaſideration of the Law , the Law delights in the effecting 
and executing ok this, in as ſhozt and ſpeedie a time as may be. As it a 
man make a Leaſe fo2 twentie one years, and no time is limited when che lame ſhall 
begin, there by the Judgement of Law it ſhall begin pꝛeſently, foz that every eſtate 
ought to take effect as ſoon as may be, and as touching the Execution of Eltates, 
where the time is leaſt to the operation of Law, the Law reſpects no time, buc 
the ſooneſt. 2. As to the clauſe (in a per volun) this clauſe ſhall not enlarge the 
G2aat, neither by the intent of the Gꝛantoz, no? pet by the Law, not by the intent 
of che Gzantoz, foz that this clauſe, by the intent of the Gzantoz , was only put in 
to manifeit thus much, that the Grant ſhould ſtand in fozce uncill the Clerke of 
the Gzantee pꝛelented, be admitted, inſtituted, and inducted, and foz no other in- 
tent whatſoercr , and to be in foꝛce untill che Gzantee have pzelented, and further 
to manifeſt, chat he ugh? v2elent to the next avoidance, unleſſe that he lawfully 
might lo doc. Fa this caſe, no aſſignee (hall pꝛeſent, but the Gzant (hall be good on⸗ 
ly unto himſell, and by his death, the Gzant ( if not effected) (hall be determined. 
And if the Gzant had been, chat the pꝛeſentment ſhould be by him, oz by his allignes 
when he will, chere ſuch a gzant made, with theſe.cenerall wozds, (hall be void, o- 
therwiſe, no Laps 02 uſurpatton would barre him, the which is againſt the very 
nature of an Avvowſon, fo2 whoſoever hath an Advowſon, ought to have it, withall, 
that by the aw belongs unto it, and this is co be p2ejudiced bp laps, by him ſuffe⸗ 
red, oꝛ by ulurpation, and therefoze ſuch a generall Gzane would be void, theſame 


d 


being againſt the pꝛoper nature of an Advowſon. Alſo if a man that hath an Ad- 


vowſon, grants to another one avoidance, but ſaith nothing of the next, oz when he 
ſhall have it, by this Ozant he hath an intereſt paſſed unto him, and all intereſts 
ought to be reduced unto a certaintie, and that as ſoon as may be, by the incend- 
ment and conſtruction of Law, and further, as to the clauſe of the Grant, that it ſhall 


be in koꝛce, untell his Clerke be admitted, inſtituted, and fnducted, er quandoc unq; 
& quomodocuuqut Eccleſia vacare contigerit, theſe are but woꝛzds of Circumlos 


cut ion, and not of Subſtance, they are Adverbs, that do ſupplp the diverſitie of 

means , and times when the Church ſhall be void, as firſt, by death, ſecondly, by A Church 
Depaivation, thirdly, by Ceſſion, fourthly, by Reſignation, ſo that the pꝛeſent - may be void 
ment of the Gzancee hath reference unto foure times, and therefoze if g Church ol nn 
be full, and the next avoidance is granted, after the vacancie of the Church hy De» 5 
pꝛivation of the Jncumbent, and after the Incumbent dies, the Gzantee ſhall not 

pꝛeſent by foꝛte of the Gant, fo2 that his time limited, is not as pet came, allo. 

thole woꝛds in the Gzant are not of any foꝛce, oz effect, co give any Election unto 
the Gꝛantee, to pꝛelent when he will, but he ought to take the next turn oz none, eee 
and herein there will be a difference, where the pꝛeſentment is knit unto one Church, the preſent- 
and where unto divers; where unto one Church, as in this caſe , there no Elecuon, ment is to 
but otherwiſe where it is to one of divers Churches. Allo theſe three milchiekes one Church, 
would follow, if this Gꝛantee ſhould pꝛeſent, when he will. Firſt, the true Patrbn _ S—_y 5 10 
could not then certainly know when to preſent. Sec ondly, the true Patron ſhould be Three miſ· 
then dilabled. faz to make any new grant, by reaſon of the incertainty of time, when chiefes would 
the firſt Gꝛantee will pꝛeſent, æ Thirdly, the Oꝛdinary cannot then tell when to make enſuc if he 
an enquiry de jure patronatus, and if this ſhould be ſo, the Church mighe then foz 3 =: 
ever remaine Litigious, fo2 that the Jury cannot make any inquiry de jure pa- ſent when he 


tronatut, the caſe in Fitz. Nat. bre. fo. 144. R. where the King is to have 8 would. 
E 2 | ie m 


Termin. Trin. S. Fac. Starkey's caſe. 


— 


Difference 


between In- 


tereſts and 


Authorities, 
and intereſis 


in Land. 


Termin. Mic. 
8. Iac. B. R. the 
Iudges argu- 
ed this caſe, 


diem et vaſt um by his pꝛerogati ve, the Law hath ſo confined him, as that he ought 
to take the benefit of this, pꝛeſently when it falls , oz elſe he ſhall⸗loſe the ſame, and 
ik the Law be ſo in the Kings caſe, 2 Fortiori it ſhall be ſo, in the caſe of a common 
perlon, and therefoze here in this caſe, he ought foz to pꝛeſent at the next avoidance, 
02 not at all. J. Croke argued on the contrary, in this cale the Gzantee may 
pꝛeſent and take his turn when he will, and no milchicfe at all herem: and it is 
the Otkice of a Judge, to make the'deed to ſland according to the woꝛds of it, (if the 
ſame map be agreeable to the Rules of Law) if the Grant bere had been of the 
next aboidance, there he ought of neceſſitie to take the nexe, but here it is not the 
next, but quardocung; et quomodoc unq; Eccleſia vacare contigerit, pro unica vice 
tant um, and therefoꝛe he map take the ſame pꝛeſentment when he will, fo2 it is not 
here laid in the Gꝛant, quando primo vac are contigerit, but qua ndocunq; vacare 
cont igerit, and the Gꝛantee here is to have the lame in as ample and large manner, 
aud libertte, as the Gꝛantoz himſeife had the lame, and a difference there will be be- 
tween Intereſts and Authozities, and Intereſt in Land, and cherefoze if a man 
gꝛauts to another one Czop of his Meddow, quandocunq; he will have the ſame, this 
is a gosd grant, and be map take the ſame when he will, and ſo in the pzincipall 
caſe here he may take his turn when he will, and no miſchiefe hereby unto any ove. 
Flemming chiefe Iuſtice, in this caſe, if it were not in reſpect that it is in a Tit 
of erroꝛ, it were not woꝛthy of an argument being lo cleere a cale, by this Gzant, 
the Gꝛantee hath an Jutcreſf, and not an Authozitie, and if a mau have an intc- 
reſt, if the ſame be not veſted in him, he cannot grant this over to an other: and 
cleercly in this caſe, the Gzancee ought to take his pꝛeſentment by kozte of the 
Gant at the net avoidance of the Church. Note that Termin. Mich. 8. Jac. 
B. R. this cauſe was moved again and argued by the Judges. Yelverton lu- 
{tice in this caſe the Gzantee ought of neceſſitie to pꝛeſent at the next avoidance 
which happens, oz not at all. Flemming chiefe Iuſtice acco:ds that he ought 
to take the firlt pꝛeſentment which happens, and he hath no election to take any 
other turn but only the firſt, when the Church became firſt void, and by his not 
then preſenting, he by his own Laches, and neglect , hath loſt the bereit of his 
Gzaut, and ſo the Judgement well given againſt him, and not erroneous. Wil- 
liams Tuſtice of the ſame opinion, that the Gzantee here ought to take the firſt 
preſentment at the firſt voydante of the Church, and if it were in the caſe of the 
Ring he could not do otherwiſe, but in ſuch a caſe, he ought to take the firſt which 
falis void, 92 none. Croke Iuſtice acco2dant, thatofneceſſitie he ought co take 
his pꝛeſentment upon the firſt avoidance, which happens after the Gzant and 
not any other, no} in anp other manner, by fozce of this Ozant made unto him. 
Flemming chiefe Iuſtice agrees with Williams Juſtice , that if it were in the 
Rings rale, he ought to take the next turn which happens, the whole Court accoꝛ- 
pane in this, chat in this caſe the Gzantee ought to take the next turn when ic 


' falls, and not to pꝛeſent at any other time when he will, and the wozds in 
the Gzant, quandocungq; Eccleſia vacare contigerit, give him no election oz liber- 


tie fo fo pꝛeſent when he will. Williams Iuſtice, the Gzancoz here Gzants, 4. 
vationem, & praſentationem ,quandocunq; , & quomodecung; eccleſia vac are con- 
tigerit, pro unica vice tantum, pet he ought here tu take the next pꝛeſentation, and 


ns other, all which the whole Court agreed cleerely. Flemming chiefe Iuſtice, as 


to the latter woꝛds of the Gzant , that if the Gzantee dv pꝛelent, and be diſturbed, 


per eigne Title, 82 Gꝛants, then this Gant ſhall remaine in foꝛce to be taken the 


next avoidance, but not otherwiſe, the whole Court agreed in this. Williams Iu- 
ſubſequent words in the Gꝛant, ate but only an explanation of the wozvs 
t, and theſe relate unto the next avoidance , and this is of neceſſicie to be 


drucken, unleſſeit be in the caſe put, of a diſturbance , the whole Court accoꝛdant in 


der this, valle contradicente thut the Gzantee ought to take the firſt which happens to 
be bold, o2 none, and ſo the Judgement well given, and by cheRule of che Court, 
affirmed. 


Judgement was 
Sir 
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7 6 Fac. Ratclifts Caſe. 


8 John Ratcliffe Plaintif, againſt Davis 
ö Defendant. 


N Action upon the caſe foz a Tꝛover and converſion was bought by Sir 
lohn Ratcliffe againſt Davis, upon not guiliite pleaded, the Jury found a 
ſpeciall Uerdice, and upon the ſpectall Gerdict, the caſe was thts, that Sir Iohn 
Ratcliffe did pawn a Hatband ſect with Jewels, unto one W hiclock a Goldſmith in 
Cheaplide foꝛa o. l. and no day certame ſet down top the redeeming of the ſam? age in. 
by papment of the money; afterwards Whitlock lying on his death bed, in the pꝛe⸗ 
ſence of Davis his neighbour, commanded his wike fo? to fetch the hatband, then de⸗ 
livered the ſame to the ſaid Davis, wiſhing him to keep the ſame ſafely till the twenty 
pound were paid, and then to re-deliver the lame to the owner, and afterwards 
makes his TUtfe his Erecutrir, and dyes. Sir lohn Ratcliſte tenders the twencte 
pound to the CAife the Executrix , who refuleth co reccive the lame, after which 
tender made and rcfufaill, Sir lohncame unto Davis, and demands his Matband, 
he having firſt tendered the monep to the CExecutt ix, which he bozrowed of the Te- 
ſtatoꝛ, upon the ſame, Davis refuſed to deliver it to him, and upon this his refuſall , 
Sir John Ratcliffe brought his action upon the cale of Trover & converſion. It was 


An Action on 
the Ciſe, for 
a Tiover and 
converſion 
entred. 

Hil.7 Iac. 

B. R. Rot. 


1217. 


moved fo; Sir Iohn Raccliftc the Plaintiffe, that by this tender of the money to the 


TAike, and her refulal! ofthe ſame, this is pet a good redemption in Law of the 
Mawn, and upon reful:{l to deliver this by the Bayley, the Action bzought againſt 


him by the Plaintiffe is maintainable: on the part of the Defendant, it was alledged, 


that he which had the Patband as a JPawn, had an intereſt tn ic, and that this was 
in W hitlocke the Goldſmith, upon a certain condition; to be redeemed , but that 
after the death of TTit;tclock, this is not then to be redeemed, fo2 that the time is paſt 
after his death. Williams Tuſtice, he map have a Detinue againſt the one, oꝛ the o⸗ 
ther, fo? this Matband, and the denpall to deliver the lame, is a converſion in 
Law, by the Book of 31. E. 3. Executs2s may redeem a pledge, and this (hall be 
Allets in theic hands, and if he which ought fo2 to redeeme a Pledge, offers the mo- 
ney, which is refuſed, by this tender there is a deveſting of the thing pleadged, inte 
his hands againe, and he may afterwards well maintaine an Action foz detaining 
of the lame. Yelverton at the Barre foz the Defendant, a Pledge cannot be 
redeemed by aup one, but by bim which pledged the ſame , and where there is no 
time limited fo2 the redeeming of it, he hath only during che life of the party to whom 
it was pledged faz to redeeme the ſame, and he cannot redeem the ſame after his 
death, and if this be adjudged otherwile, in this caſe ic will be the firſt Judgement 
that ever was given in this Point, and where there is no time limited fo2 co re- 
deem this, there the Law ſhall ſet down the time, and then the extreameſt, and 
longeſt time ſhall be, during the life of both the parties. As to the Tender unto the 
TUwdow, whether this be a good Tender, and a good Redemption, the Pledge be⸗ 
ing in the hands of a third perſon, 13. R. 2. fo. 13. Brook tit. Pledges Pla. 3 1. 
if a man gage his goods, and afterwards is attainted of felonie, pet the Ring ſþall 
not have the goods gaged without paying of the ſumme foz which they were 
caged, 20. H. 7. fo. 1. a by Frowike chiefe Iuſtice in caſe of a pledge, he to whom 
the goods are pledged , hath a pꝛopertie in them, koz the time they are pledged. 
Williams Inſtice, a man pawns goods, after he is outlawed , during this bis out- 
lawrp he cannot redeem them, and moꝛgaged goods, if they be nocredeemed, they 
ſhall not be fozleited by outlawzy, and if money be tendzed to redeem, and a refu- 
ſall be to deliver them, this hath been adjudged to be a converſion - and ſo in this 
Pꝛincipall cafe, the Tender and refuſall makes a converſion, and gives the Plain- 
tiffe here a good cauſe of Action, and the Action by him well bought. Croke Iu- 
ſtice, the Action here is well bꝛought by the Plaintiffe , if one do pawn, oz mo2- 
gage goods, and a time certaine is limited fo2 the redeeming of them, there the 
death of any of the parties, ſhall not be pꝛejudiciall, the one way oꝛ the _ 


31. 
20. H. 7. fo. 1. 


1. 


— 
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Termin. Trin. 8. Fac. Starkey's caſe. 


Difference 


betwecn In- 
teteſts and 
Authorities, 
and intereſis 
in Land. 


Termin. Mic. 
8. Iac. B. R. the 
Iudges argu- 
ed this caſe. 


diem et vaſtum by his prerogative, the Law hath ſo confined him, as that he oughe 
to take the benefit of this, pꝛeſently when it falls , oz elſe he ſha!l-lole the ſame, and 
if the Law be ſo in the Rings caſe, 2 Fortiori it ſhall be ſo, in the caſe of a common 


perlon, and therefoze here in this caſe, he ought foz to pzeſent at the next avoidance, 


oz not at all. J. Croke argued on the contrary, in this cale the Gzantee may 
pꝛeſent and take his turn when he will, and no miſchiefe at all herein: and it is 


the Office of a Judge, to make the deed to ſtand according to the wozds of it, (if the 


ſame map be agreeable to the Rules cf Law) if che Grant here had bern of the 
nert avoidance, there he ought of neceſlitte to cake the nexe, but here it is not the 
next, but quardocung; et quomodocunq; Eccleſia vacare contigerit, pro unica vice 
tant um, and therefozc he map take the ſame pꝛeſentment when he will, fo2 it is not 
here laid in the Gꝛant, quando primo vacare contigerit, but qua ndocunq; vacere 
contigerit, and the Gꝛantee here is to have the lame in as ample and large manner, 
aud liver{(t?, as the Gzantoz himſelfe had the lame, and a difference there will be be- 
tween Intereſts and Authozities, and Intereſt in Land, and therefoze if a man 
gꝛauts to another one Cop of his Meddow, ꝓundocunq; he will have the ſame, this 
is a gosd grant, and he may take the ſame when he will, and ſo in the pꝛincipall 
caſe here he may take his turn when he will, and no miſchiefe hereby unto any ove. 
Flemming chiefe Iuſtice, in this caſe, if it were not inreſpect that ic is in a IAzit 
of crro), it were not woꝛthy of an argument being fo cleere a caſe, by this G2ant , 
the Gꝛantee hath an Intereſt, and not an Authozilie, and if a mau have an intc- 
reſt, if che ſame be not veſted in him, he cannot q2ant this over to an other: and 


cleercly in this caſe, the Gzancee ought to take his pꝛeſentment by fo2ce of the 


Gzant at the next avoidance of the Church. Note that Termin. Mich. 8. Jac. 
B. R. this cauſe was moved again and argued by the Judges. Yelverton lu- 
[tice in this caſe the Gzantec ought of neceſſitie to pꝛeſent at the next avoidance 
which happens, oz not at all. Flemming chiefe Iuſtice acco2ds that he ought 
to take the firlt pꝛeſentment which happens, and he hath no election to take any 
other turn but only the firſt, when the Church became firſt void, and by his not 
then pꝛeſenting, he by his own Laches, and neglect , hath loſt the beygfit of his 
Gꝛaut, and ſo the Judgement well given againſt him, and not erroneous. Wil- 
liams Tuſtice of the ſame opinion, that the Gzantee here ought to take the firſt 
preſentment at the firſt vopdance of the Church, and if it were in the caſe of the 


Ning he could not do otherwiſe, but in ſuch a caſe, he ought to take the firſt which 


falis void, 92 none. Croke Iuſtice accozvant, that oł neceſſitie he ought co take 
his pꝛeſentment upon the firſt avoidance, which happens after the Gzant and 
not any other, no2 tn anp other manner, by fozce of this Gzant made unto him. 


Flemming chiefe Iuſtice agrees with Williams Juſtice , that if it were in the 


Kings rale, he ought to take the next turn which happens, the whole Court accoꝛ- 
pane in this, that in this caſe the Gzantee ought to take the nert turn when ic 
falls, and not to pꝛeſent at any other time when he will, and the wozds in 


the Gꝛant, quandocunq; Eccleſia vacare contigerit, give him no election o; liber- 


tie fo2 to pꝛeſent when he will. Williams Iuſtice, the Gzantoz here Gzants, 4- 
vationem, & praſentationem qua ndoc unq;, & quomodocunq; eccleſia vac are con- 
tigerie, pro unica vice tant um, pet he ought here tu take the next pꝛeſentation, and 


. no other, alt which the whole Court agreed cleerely. Flemming chiefe Iuſtice , as 


to the latter woꝛds of the Gzant , that if the Gzantee dv pjelent, and be diſturbed, 
per eigne Title, 82 Gꝛants, then this Gzant ſhall remaine in foꝛce to be taken the 
next avoidance, but not otherwiſe, the whole Court agreed in this. Williams Iu- 


fire, the ſubſequent woꝛds in the Gꝛant, are but only an explanation of the woꝛds 


t, and thele relate unto the next avoidance , and this is of neceſſitie to be 


T al b . unleſſe it be in the caſe put, of a diſturbance 4 the whole Court accozdant in 
253g, this, null contradicenre that the Gꝛantee oughe to take the firſt which happens to 
be vod, 02 none, and ſo the Judgement well given, and by cheRule of che Court, 


Judgement was affirmed 
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Sir John Ratcliffe Plaintif, againſt Davis 
Defendant. 


N Action upon the caſe foz a Tzover and converſion was bzought by Sir 

Iohn Ratcliftz againſt Davis, upon not gutlite pleaded , the Jurp found a 
{pectall Uerdice, and upon the ſpectall Uervice, the caſe was this, that Sir Tohn 
Ratcliffe did pawn a Hatband ſett with Jewels, unto one Whitlock a Goldſmith in 
Cheapfide foꝛa o. l. and no day ci rt àine ſet down to the redeeming of the ſam: age in, 
by payment of the money; afterwards Whitlock lying on his death bed, in the pꝛe⸗ 
ſence of Davis his neighbour, commanded his wife fo? to fetch the hatband, e then de⸗ 
livered the (ame to the ſaid Davis, wiſhing him to keep the lame ſafely till the twenty 
pound were paid, and then to re⸗del ver the lame to the owner , and afterwards 
makes his Aike his Executrix, and dpes. Sir lohn Rarclifte tendcrs the twencte 
pound to the (Aife the Executrix, who refuleth to reccive the ſame , afcer which 
tender made and rcfuſall, Sir lohncame unto Davis, and demands his Patband, 
he having firſt tendered the monep to the Executtix, which he bozrowed of the Te- 
ſtatoꝛ, upon the lame, Davis refuſed to deliver it to him, and upon this his refuſall , 
Sir lohn Ratcliffe bꝛought his action upon the cale of Trover & converſion. It was 


moved fo2 Sir Iohn Ratcliffe the Plaintiffe, that by this tender of che money to the 


Taitte, and her refuſal! ofthe ſame, this is yet a good redemption in Law of the 
Pawn, and upon rekulall to deliver this by the Bayley, the Action bzought againſt 
him bp the Plaintiffe is maintainable: on the part of the Defendant, it was alledged, 
that he which had the Patband as a Pawn, had an intereſt in ic, and that this was 
in W hiclocke the Goldſmith, upon a certain condition, to be redeemed, but that 
after the death of CAl itlock, this is not then to be redeemed, fo2 that the time is paſt 
after his death. Williams Iuſt ice, he map have a Detinue againſt the one, oꝛ the o* 
ther, fo? this Matband, and the denpall to deliver the ſame , is a converſion in 
Law, by the Book of 31. E. 3. Executs2s may redeem a pledge, and this ſhall be 
Aſſets in their hands, and if he which ought fox to redeeme a Pledge, offers the mo⸗ 
ney, which is refuſed, by this tender there is a deveſting of the thing pleadged, into 
his hands againe, and he may afterwards well maintaine an Action fox detaining 
of the lame. Yelverton at the Barre foz the Defendant, a Pledge cannot be 
redeemed by auy one, but by him which plevged the ſame , and where there is no 
time limited fo2 the redeeming of it, he hathonly during the life of the party to whom 


it was pledged fo2 to redeeme the ſame, and he cannot redeem the ſame after his 


death, and ik this be adjudged otherwile, in this caſe ic will be the firſt Judgement 
that ever was given in this Point, and where there is no time limited fo2 to re- 
deem thts, there the Law ſhall ſet down the time, and then the extreameſt, and 
longeſt time ſhall be, during the life of both the parties. As to the Tender unto the 
mwdow, whether this be a good Tender, and a good Redemption, the Pledge bes 
ing in the hands of a third perſon, 13. R. 2. fo. 13. Brook tit. Pledges Pla. 31. 
if a man gage his goods, and afterwards ts attainted of felonie, pet the Ring ſhall 
not have the goods gaged without paying of the ſumme fo2 which they were 
caged, 20. H. 7, fo. 1.a by Frowike chiefe Iuſtice in caſe of a pledge, he to whom 
the goods are pledged , hath a pꝛopertie in them, fo the time they are pledged. 
Williams Iuſtice, a man pawns goods, after he is outlawed , during this bis out- 
lawry he cannot redeem them, and moꝛgaged goods, if they be nocredeemed, they 
ſhall not be fozfeiced by outlawzp, and if money be tendꝛed co redeem, and a refu- 
{all be to deliver them, this hath been adjudged to be a converſion - and lo in this 
Pyincipall caſe, the Tender and refuſall makes a converſion, and gives the Plain- 
tiffe here a good cauſe of Action, and the Action by bim well bought. Croke Tu- 
ſtice, the Action here is well bzought by the Plaintiffe , if one do pawn, oꝛ mo2- 
gage goods, and a time certaine ts limited fo; the redeeming of them, there the 
death of any of the parties, hall not be pꝛejudiciall, the one way oz the ow, 
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but where there is no time limited, there he which pawns the goods hath during his 
life, to redeem them, and in this caſe the death of him, to whom the goods were 
pawned, ſhall not hinder the Redemption, but ik the partie which pawned che 
goods dies betoze the goods redeemed, no other perſon mapthen redeem the goods 
fo2 him, fo2 this ſhould be a very miſchievous caſe, to compell him to keep the goods 
thus pawned, fo2 ſuch an infinite time, when as he hath paid luffictentlp to them, 
allo a lawful tender doth amount unto a good papment , aud a re{uſall foz to deitver 
them accerwards,ts a clear converſion, and in this cale here was a good tender, and 
a rcfuſall, and ſo a gooo convertion, and the Action by the Plaintifte well bought. 
Yelverton Jultice, of the fame opinion, he witch pawnes goods, and no time aps 
pointed to2 the redemption , he hath libertie during his life, co tender and redeem 
them, and the deach of the partie to whom (hall not hinder che redemption , but 1 
the partie himſelf, which pawned the goods dycs befoze redemption, his Executoz 
canuot redeem and ſo time of the redemption is not determined by the death cf him to 
whom the goods were pawned, but by the death of him which pawned the goods, 
the tune of che redempiton is determined by this delivery of the Hat band unto Davis, 
no manner of in{creſts is hereby paſſed unco him, but notwithſtanding all this, the Jus 
tereſt remaines Lil in the Aike the Executcix, and Davis hath only the cuſtody of 
the lame, and the Tender and payment to redeem the lame, ought to be made to 
the Mike the Executtix, (he map demand the Debt if ſhe Mul, aud the other 
the Pledge, aud lo the Action here is well bꝛoͤught. Fenner luſtice accozds in 
opinion, as to the time of Redemption and libertie to demand the Debt, the 
Tender here is ſufficient, and ik the other rekuleth to receive che ſame , he map 
have the benefit co redeeme his Pledge by wap of action , if the fame be detained 
from him after the tender, but the other hath no remedie fo2 the monep after a 
tender, and a refuſall of the ſame, in this cale there was a good tender to a right 
perſon, and a refuſail ofthe ſame , and then a good demand made of the Hatband , 
and refuſall to deliver the lame (which refuſall makes a good converſion, and 
ſo the Plarntiffe hath juſt cauſe of Ac ion, and the Action is well bꝛought. Flem- 
ming chiefe Iuſtice, there is no geat doubt in this caſe, firſt, ic is to be conſidered, 


quid operatur, by the pawning of this Patband, oz of any other goods, as to this, 


be to whom goods are pledged, hath a ſpeciall pꝛopertie in them untill the money 
be paid, and he which pawns the goods hath the generall pꝛopertie in them, he to 
whom they were pawned hath a pꝛopertie to detaine them uncill the money be paid, 
but without all queſtion, the generall pzopertie , remaines in him which pawned 


the goods, and he is not to lole this his pꝛoper tie by the. death of the other, but 


that he map well redeeme the ſame. In the next place, it is to be conſidered, to 
whom the money is to be paid, to redeem the pledge, as to this, the lame is to be 
paid unto the Exetutoz, who is pꝛiv ie to the Contract, and upon a Tender and 
Refuſall, an Action well liech, otherwiſe kg may refule perpetually, and in ſuch a 
caſe, if a man takes goods as a Pledge, which are ona peritura, at his own pꝛo⸗ 
per per ill, de it, i he caunot re⸗deliver them again upon the tender and payment of 
the money bozrowed ok him, he which pledges goods generally, hath during his 
life time to redeem the ſame. As to the Action here bzoughe againſt a third p:rſon , 
admitting that the goods pledged, were not delivered over to any other, and the 
tender is made to the Tlie the Executrix, and ſhe refuſeth the lame, an Action of 
the Cale foza Trover and converſion liech upon this re⸗fulall to redeliver the Goods 
after ſuch a Tender, and the poſſeſſion here of the Patband, being in a third per- 
ſon , will not alter the Cale foz that he hath neither ſale, bargaine, noz gilt 
made to him of che ſame, but he hath only a bare delivery thereof, and this only 
fo2 the ſafer cuſtody of the ſame , and co no other intent oz purpoſe whatſoever - 
but in the ſame nature, as he bimſelfe (who delivered che ſame over) had it and 
this delivery over by him, to Davis, was in articulo mortis , and here this remains 
ſtill a pawn in him to whom the lame was pledged, but if he had there ſaid thus un- 


to him, take pou thoſe goods which are pawned unto me, give you che money to 


my Wife my Executrix, and pou ſhall have che ſame againe of him which ** 
the 
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the Paw, and pawned the lame to me, ik this eſpectall matter had been tus 
found, then it would have been ctherwiſe, and the Tender ſhould then have been 
to ſuch a Bailey, and ſuch a Tender then to the Executoz would not hade been 
good, but it is not fo in this pꝛincipall Cale here, and cherefo:e the Tender here 
was well made, and the refuſall,a con verſton, the Debt here is not cranſferred over 
unto the Baplep, but only the bare poſſeſſion of the Pawn delivered to him, aud 
in reſpect of the polleſlion only, the title in the thing pledged, but this only lafely to 
keep , and therefore the Tender here made to the Uiite the Executrix, was well 


made, and as the lame onghe co be, and ſo the tender well made, and ſnfficient , 


and as to that which had been laid, that if he paid the money to the TGife the Ex⸗ 
ecutrix, that he ought to make his ciatmie to che third perſon, this is not reqm- 
ſite co be done, fo2 that 10 pꝛopertie was at any time out of the firſt perſon to 


whom the Pawn was made, but when he had made his tender, and afterwards 
comes again to him, who had the poſſeſſion delivered to him, as he ought to doc, 


and tells him, that he hav made tender of the money which was refuſed , and pzayes 
delivery of the pledge, and he refuſcth to deliver the lame, this refuſall is a conver- 
ſion, but pet notwithſtanding tbe refuſall of the Executrir to receive the money, 
being tendred, the Debt ſtill remains a Debt, and fo2 the which an Action of Debt 


well lieth, chough the money were refuſed upon tender, and the lame is not loſt, no 


moꝛe then in caſe ofan Obligation, but he ought ſtill to be ever ready to pap the 
ſame, and ſo upon the whole matter, the action is here well bzoughe by che Plain- 
tiffe, and by the Rule of the Court, Judgement was entred fo2 the Plainciffe. 


John Walter Flaintit, againſt Edward Bould 
Defendant. 


Na zit of Etroz to reverſe a Judgewent given in the Common Bench, in 

an Ejection firme bzought there by Bould againſt Walter, and upon the cenerall 
Jilue pleaded by the Dekendant, the Jury found a ſpeciall Uerdice, the effect of 
which Uerdict was that John Bourcher, Lord Barnes being in deve to King Hen. 
8. in 500.1. and ſeiſed in feeof the Manno of Haughton, to which the Advowlon 
ot the Church of Haughton was appendant 12. Aprilis 5. H. 8. ſuffers a common 
recovery of the ſaid Manunoꝛ, and this was to the uſe of himſelf in fee, and afcer 
tht Recoveroꝛs in perfoꝛmance of certaine Covenants contained in certaine Inden 
tures of Covenant, dated the 22. of April 23. H. 8. and made between the (aid 
L. 02d Barnes of the one partie, and Iames Bourcher his Sonne of the other partie, 
by Feoffement bearing date 4. Maij 24. H. 8, did grant the ſaid Pannoz to the ſaid 
Iames Bourcher,and others & to their heires, to the uſe of the ſaid Iohn fox his life, 
the remamder to the uſe cf the ſaid lames, and the heires of his body iſſuing , the 
Reverſton to the laid Lozd Barnes and his heires fo2 ever: afcerwards Iohn 
Bonrcher, Lord Barnes by his will in writing dated in March 24. H. 8. devilech 
in hec verba as followeth, J humbly intreat the Rings Pajeſtie aftcr the death of 
the Lady my Mile to accept of the Pannoꝛ of Haughton and Doxey fox the five 


hundred pound which J doe owe bis Gzace, paping fo the pꝛemiſes, to my Exe-* 


cutoꝛs over and above the ſaid 500, l. lo much money as it ſhall pleaſe his Þichneſſe 
towards the perkoꝛmante of this mp laſt will, and afterwards 19. Martij 24. H. 8. 
he died, and 12. Martij 27. H. 8. the Lady Barnes died, afterwards james Bour- 
cher { the Church being then full of one Webbe ) 20. Martij 35. H. 8. grants pri- 
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mam & proximanm advocationem al Littleton, & Littleton,and 20. Februarij 36. 


H. g. he gꝛanta prim am & proximam ad vocationem, tu Edward Bould and Philip 
Bould, and the 20. of February 38. H. S. dyes, ha ving I ſſue Ralph Bourcher, and 
a{terwards 1. E. 6. the King by his zit reciting the ſaid Mill, commands the 
Sheriffe of te Countie of Stafford to enquire of the deccaſe of the Lozd Barnes, 
and of Dame Barnes his TAife, and what perſons have intruded, and co ſeiſe _ 
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ſaid Mannors into the Kings hands, which Wie was executed accordingly , and 
then W ebbe, the Ancumbent, dpes, aftcr whole death, Littleton, & Littleton pre- 
ſent Brett. who was inducted and idductment. Ralf Bourcher the iſſue in taple, 
14. July 6. E. 6. grants primem & proximam advoc at ionem to Edward Bould 
and Philip Bould the 16. of October 1. & 2. Mar. Ralph Bourcher ſues his ouſter 
le maine Brett. demiſeth the Rectoꝛy cum pertinentiis to Hymphrey Walter per 
80. ans Ralph Bourcher 20. Jan. 3. El and the Ordinary 18. Ia. 4. El. cauſirmes the 


Leaſe, aſterwards Edward Bould dyes, after Brett the Jucumbvent dyes, aud Phi- 
lip Bould the Sur vi voz by fozce of the ſecond gzant of James Bourcher pꝛelents 


Nowell who was fuſfituted and inducted, and 31. Mai. 19. Eliz. pcs, and Philip 
Bould pꝛeſents Falkoner by reaſon of the Gzant of Ralph Buurcher who was in⸗ 
ſtituted and inducted. Humphery Walter 9. January 40. Eli. 2. grants all his eſtate 


in the Leaſe of 80. pears to Iohn Walter and Edward Bould as ſervants unto 


Falkoner, takes the Tithe Copne, ſet out by the owners, and lohn Walter bzought 
the Action, & /, & c. and upontiis ſpeciall Ucroict, after divers Arguments in 
the C. B. Judgement was given toz the Defendant agatnſt Walter, and koz to re- 
verſe this Judgement, Walter bꝛough / his CUzic of Erro in the B. R. Yelver. 
ton at the Barre argued fo; the Plaintiffe in the wzit of Erro, that the Judge- 
ment given in the C. B. is erroncous, and ſo to be reverſed. The firſt Erroz aſſign- 
ed, was in the entrie of the Judgement in the C. B. fo; the entrie of the Judgement 
upon the Rolle is, d judicinm datum fait die povis proxim. poſt Octab. Sautls 
Hillar. and this was the Eſſsine dap, being the dap befoze the Terme begins, aud 
ſo not a dap in Court, on which dap a Judgement cvuld be given, there being not 
there, on that dap any Court fo2 to give a Judgement, and ſo the Judgement then 
given fo? this cauſe is erroneous. The ſecoud Erro aſſigned , was the matter in 
Law, ta which 3. Points are conſiderable, which were all of chem argued in the 
C. B. The firſt Point was, when Tenanc in Taile grants the none avoidance 
and byes befo2e the Church becomes void, whether this Gzant be determined by 
bis death 02 not, that it is not, and that fo 2. Reaſons, Firſt, that this is parell of 
the thing intailed, the which map expect a confirmation to be made, and ſo by this 
to be made ablalutely good, fox when Tenant in Tail makes any grant ot the thing it 
ſelle intailed, this gzant is not void by his death, foz chat the lame may be made 
good, the (ame is only voidgble, otherwiſe it is of a thing grauted out of an entailed 
thing, es of a Rent granted out of Land intailed, this grant is void by the 
death of the Gzanto2 Tenant in Taile, and the ſame can never after be made 
good, aud this Advowſon here is parcell of the thing intailed, to wit, of che Man⸗ 
802, and the next avoidance, is parcell of the Advowſon, and ſo parcell of the thing 
intailed, and therefoze the g2ant of chis by Tenant in Taile is not abſolucely void 
by his death. If Tenant in Taile of a Rent Service, grants this foz life, oz in 
Fee, and dyes, the Gꝛant is not determined by his death, but decerminable oulp, 
but if the g2ant had been here determined by his death, pet in as much as the Jury 
have found the gzant, and that Littleton the Gzantee pzeſented Brett, who was 
admitted, inſtituted, and invucced upon this pꝛeſentment, this being a preſentmenc 


upon a Gzant, which was intended to be a Lawfull gzanc, and the Gzantee doth 
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not claime any other Title, but pꝛeſent only by fozce of this Gꝛant, and admiſſion, 
induction is had accozdiugly, this is no uſurpation , fo; that his pzeſentmeye doch 
not qperate otherwiſe then accoꝛding to his claime, the intereft ſhall be veſted in che 
party accozding as his clatme is. If an Inkaut purchaſcch Land, bis Father en- 
ters, and claimes to bold this as bis Gardian, by cauſe of Jutrture, he ſþall not be 
adjudged a Dilleiſoz, ioz by his claime he did not intend to do any wꝛong, and he 
ſhall not be in otherwiſe then as bis claime is. If the King pꝛeſents co a Church 
in the right of his Mad , whereas the Ward had no right at all, this ſhall be 
taken to be in the right of the Mard, and uot by this co make him a uſurper , oꝛ 
wong doer, and ſo in the pꝛincipall caſe here, when the grantee pꝛeſents bere by 
foꝛce of his g2ant, he (hall not be ſaid to pꝛeſent as a uſurper, this being againſt his 
rxp2elle claim, and herein che difference will be, where a man doth a thing by fozce 
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of a \ Giant which was vold ab initio, und when by force of a Gant, the which 

was good at the firſt, but aftetwarvs voto by matter ſubſequent, oz e poſt fa- 
Ao, where the Gzant is vold at che beginning, there a cleime by reaſon of this, will 
not qualtſte the wzong done, but here in this caſe Littleton pꝛefents by foe of a 
Gzant which was good at the firft, and therefoꝛe by this he ſhall de no uſurptr, and 
ſo the Iſſue in Tatle is not put out of his Patronage, but that he may welt con⸗ 
firme the Leaſe made by Brett unto Walter, and ſo by this confirmation, the fame 
made a good Leaſe. The Second eint being anid peratur, by this ſcrond 
' Gzaut of the next aboidance unto Bould, and Bould „wherein the queftion conſi⸗ 
derable is, when Tenant in Tai'e gzants the next avoidance unto Bould, and byes, 
and the Ilſue in Taile afterwarvs gꝛants the next avoidance of the fame Church 
unto the koꝛmer Gꝛantee, whether this be not a ſurrender of the firſfGzanc,asto this, 
admitting that g the firft gꝛane was not determined by the deathofcenant in tail by the 
taking of the ſecond Gant, the ürſt is by this ſurtendzed, and extinct, fox where 
two pꝛeſent Jatcrefts come together under one and the ſame Title, the firf wall be 
ertinct, and determined, as ik Leſſee fo2 years takes a ſecond Leaſe , by this the 
fi:& Leaſe is ſurrendred, and extinct, ſo in this pyincipall Cale, if the g2ant ta Bould 
by the father, Tenant in Tale be good, the acceptance of a ſecond Gant by him, 
from che Ilſde in Taile, this is a making void ol the firſt Gant. As to the Third 
Point, Which is the great queſfton in this Caſe, quid operatur by the Seiſure, by 
foxce of the Commiſſion out of the Exchequer , whether this Seilute by the 
coiumtſion.out of Exchequer, being grougved upon a void will, hall gain any thing 
co the King, as to this, the Ring may weil take by this TU. The ObjeRion 
againſt this is, That the Hing kun take nothing anleſſe the lame be teto med, he ran 
take nl by matter at Recozd; As to this it maꝝ de Anſwered, that here 
the TU! 1 Kerozd, and therefoze this ts good, and here the Office is 
only an Dfficeof eroding fo2 all the Title ot the Ring appears here in the 
Coimmiffiou out of the Court of Exchequer, the ſame being fo2 to make enquiry 


of the things veviſev,” and the Ring may well take by the 55 as appears 25 the 
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Note the dif- 


Liteon, the Guntee 


26, Tenant in Taile is enabled to alien, the which he was reſtrained ta doe be⸗ 
foze, by the Common Law, foz by che Common Law, a Gzanc made by Te- 
nance in Taile, of things which doe lye in Gzant, the ſame is vold bp his death, 
unleſſe it be in che caſe of a fine by him le vie d, here in this Caſe, Tenant in taile 
grants the next avoidance to Littleton, and afcerwards (ants the the next avoid⸗ 
ance ts Bould, and dyes, the Iſſue in Taile grants the next avoidance unto Bould, 
Littleton p;elents Bret, he by this is a uſurper , ko the Gꝛant was rot by 
fine, and ſo void bp the death of cenaut in taile , the Gzantoz, and ſo by this 
uſurpation the right of eſtate, is now made a right remedileſſe, fo2 the tenant in 
taile came to this by purchale, and no pꝛeſentment were had by him, and the ſire 
moncthes being paſt, the Jſſue in caile hath no remedie to recover the pꝛeſer t 
ment, and Patronage, and ſo Littleton bath gained the Patronage foz ever, and 
chew the Confirmation made bp che Jſſue in taile of the Leaſe made by Bret, the 
Bꝛeſeutee of che Ulurper, is void, foꝛ that he had nothing in the Patronage,g io when 
Bree dyea, his Leaſe is void & determined, Etheu the Leale of Falkoner in the end: 
of che Cale will be good. As to that which was alledged, that. Lictleron Gould be 
us uſurpcr, becauſe that he pꝛeſented by fozce of the Gzant made unto him, to this 
the Anſwer may be, that the ab after the death ol tenant iu taile who 
made the Gꝛant, and then he could not pzeſene, in right of the Gzane made unto 
bim by the tenan: in taile, for he was then dead, and by his death, the Gzant was 
Void, and determined, and he doth not pꝛeſent in the right of the Iſſue in taile, and 
therefoze of neccſlitic he mult be a Uſurper when be pzelents by fozce of a vol 
Gzant, fo: he cannot qualifie his own wong by his Claime. As to the Second 
Point, UWhecher the Sciluce, by fozce of the Commiſſion foz the Ring without 
any title, by a falſe Office, ſhall pꝛejudice him, which is in poſſeſſion, that it ſhall not, 
and therefoze.the difference will be this, if au Office be found bp the Eſcheatez, vir = 


tute brevis, an Entrie hy this is given to the Ring, and this ſhall binde che partie 


until the ſame be avoided... But otherwile it is, if the Eſcheato) finde an Office 
ex officio, virtute officis, and without any 712it., and this is falſe, chis (hall put no 
man out of his polleſſion, neither doth the King by this gave onp inteet at all, 

as appears, Coke 5. pa. ſo. 5 3. in Pages Caſe. Thirdly, As to Erroz allign- 
ed, being the Entrie of the Judgement upon the Efſoine dap, being no Judicial 


dap, and ſo not goop,. but Erroueous, as to this, the Judgement was well given, 


and ſo not err Judgement map well be given on am dap within the 
foure dayes, pzoclawation being made acco2ding to the Statute of 3 2. H. 8. cap. 


36, touching fines , .ought to be made aftcr the fourth dap, fo2 where theſe pꝛo- 


clanations are mode, all Pleas are to ceaſe, which is intended to. be after the 
fourth day, but theifoure firſt dayes. are dayes of grace, but pet che Terme begins 
the firſt-vay ol theſe four dapes, and therekoze in 2. R. 3. fo. 15, in a Whit of 
right., the Teuant comes wich bis Champion the firſt dap, ready foz Battaile, the 
Court ought to admit ofthis, as il it had been after the fourth dap, and co give 
Judgement upon his, as if the ſame had been on the fourth day, oz after, ſo here in 6 
this Caſe, Le Tudgement being given in this ejectione firme, upon the Eſſoyn dap, 
is well given, and ſo to be affirmed. Velverton al Barre, that the Judgement is er- 
toneaus, and to be reverſed, ag2ees that in an Aſſiſe, the adjournmenc oughe to be 
to alpectall dap, but here it is upon a Judiciall Wit, and therefoze in- this the 
Judgement ought ta be given pre curia, os in the Cale of a Pꝛoclama tion upon 
a fine, the Pleas are fo ceaſe , therekoze che Court is to be ſitting, and as to 
e Cale of Ley.Ga „ it is maltetiall on what dap that is. Williams Juſtice, 


anger uſurpe upon the poſſeſſiou of of the King, .and his Incumbent makes 
a Leaſe, this Leaſe is (ood till it be avoided. Flemmi chiefe Juſtice, if the iſſue 
- bay ares does oſſeſſior , Gzants,the next in tale hath Livery by 


Chan confiries Leaſe made by Bret the Jacembent of 
of tenant in in tatle, and afterwards Bould the Gzantee of 
in tale pzeſents , this doth put the iſſue in caile out of poſſeſſion of 
. n confirmation befoze doch ſtrengthen the Leaſe 
made 


<> 
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made by Bret. Williams Iuſtice, In this cale, quacunque via data, there is a 
Uuſarpat:on up:n the King, Geo. Croke, that the Ju gement is erroncous, and to 
be tevetleb, and that in reſyect of the time when the judgement was given, the 
ſame being out of the Terme, and ſo the Judgement erroneor's, and this to be lo, 
appears by the Stat. of 3 2. H. 8. cap 21. Which orders the Returns of Trinitp 
Terme, and the beginning of the ſame Terme perpecually ; As to the kecping 
of Eſſopnes, ꝛokers, Returns, Appearances, and to begin the Pundap next aftcr 
Trinity Sundap, whenloever it ſhall happen to fa!!, and that the full Term of Tit» 


nitp Terme (hall pearlp fo} ever begin, and cake his commencement the Fuday 


next after Corpus Chriſti dap. Williams Juſtice, the King hath no remedy, if 
a Uſtrpatton be made upou him aſter ſix monechs paſt, he hath no remedie, neither 
by wir cf Right, noz yet by a Auare /mpedir. It an Advowſon be appurce- 
nant to a Mannoꝛ by the Gꝛant of che Mannoꝛ cum pertiventiit, the Adbowſon paſs 
ſeth, but by the g2ant of an Acre of Land parcell of the Mannoz, cum pertinentiit, 
che Advowſon doch uot paſſe, Flemming chiefe Juſtice, Af Tenant in Taile be 
of a Mannoꝛ, to which an Apvowſon is appendant, the Church being full, and he 
gꝛauts proximam ad voqat ionen, and then dyes, bp his death, this gꝛant is meerly 
void, and in this the Court agreed. Aud fo without any further Argument this 
Caſe was adjourned, fo} the Court further to adviſe upon, and afterwatds an end 
was made between the parties by ag2eement, | E 
Nota, That at another time, the queſtion befoze the Judges was , whether a 
Judgement given on the Efloine day, be good, oz not, Williams Tuſtice, a 
Judgement map be well given on the Eſſotne dap, and fo it was held in a caſe 
which was in this Court. Hill. 6. Iac. B. R. Rott. 1341. and Buckley was one 
of che Parties alſo, a man may plead any Plea on the Eſſoine day, and herein the 
difference will be between Refarnes, and the Teſle of Tits. A Return may 
be onthe Eſſoine day, a nit ſhall not abate, if the Return be, qurto die poſt. 
In an Alliſe between the parties not demandable befoze quarto die poſt, as appears 
in 12, H. 4. fo. 24. pla. 10. the ſqueſtion map be, to what day a Judgement given 
in full Term ſhall have relation, whether to che Eſloine dap, oz to the day in full 
Term. Flemming chicfe Iuſtice, If it be not in a Whit of Right, no man is 
demandable beſoꝛe quarts die poſt by intendement of Law, all the Judges ought to 
ve there ready iu Court che firſt dap, and ſo they uſed to do in ancient time, and ſo 
the Cale of Inſpection of an enfant taken in Court by Croke Iuſtice on the Eſſoyn 
dap, w:s ad judged good, the which was one Poynes cafe, who was 


by bim lulpectcd , and che Judgement upon the ſuſpeccion by. him given 


upon the Eſſoine dap, was ruled by us all co be a Judgement well given, 
and this p2oves that a Judgement given in full Term, ſhall have Relation to 
the firſt dap, that is, to the Eſſoin day, by our affirmance of the ſaid Judgement, 
upon the inſpection, which could not be good, if it related not co this time, and 
thereſoze he beld ſuch a Judgement given upon che Eſſoin dap, to be a good Judge- 
ment, and well given, and that the Judgement ſhall relate to the firſt day, the 
Defendant is not demandable befoze the rte die poſt , but he map appear if he 
will, the firſt day, and Judgement ſhall be then given, but uo Judgement ſhall ve 
given upon his default, befoze the q#7to die poſt. It hach been the generall opts 
nion of all the Lawyers, and Pꝛactiſers in the Town, that a Judgement cannot be 
given upon the Eſſoyne dap, no pet to have Relation to the firff dap, being gi ven 
in the full Terme, but he would have them all to know, that in this, they are all of 
them in an erroz, and as to the Relation of a Judgement given in full Term unto 
the firſt day, che Eſloine dap, which is the Elentiall day of che Terme, and the o. 
ther dapes are but dayes of grate, and ts pꝛove this, tbere is a notable caſe in 22. 
E. 4. Fitz. tit. Jour. pla. 39. where it is laid, where a Judgement is given upon a 
default in auy Record, urto die is the dap, and this is the day of Gate ybefoze 
which dap, no default was to be reco2ded, and (0 is the entre, obrxlir ſe quarto 
die, but where Judgement is given upon appearance, there the entrance ts, ad quam 
quidem diem, and there the Judgement oy relation to the firſt day, and is a * 
| | = m 
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ment given by appearance. Croke Iuſtice, If a man be bound to appear the firlt 
dap of the Term in Court, he may appear the firſt day of the Eſſopnes , and then 
bave his appearance recoꝛded, and this is good, and this caſe was agrecy fo2 good 
Law, by the whole Court, and lo the Court did all agree in this clcereſy, nullo 
contradicente, that Judgement map be well gi ven on the Eſloin dap, and that a 
Judgement giben in the full Terme, wall have relation to the firſt day of the Term, 
qued nota. 


Haſtings Plaint. againſt Beamonnt Defendant. 


1*5 an Action upon the Caſe fs2 flanderous wozds ſpoken by the Defendant ol 
the Plaintiff, being then a Juſtice of the Peace, the woꝛds were theſe, pon, meaning 
the Plaintiffe, out of malice and ſpleen, have perverted Juſtice, and have wꝛeſted the 
Law many times fo? to ſerve your own turn, upon not guilty pleaded, the Jurp 
found fo? the Plaintiffe, the Defendant moved in Arrelt of Judgement, that the 
woꝛds will not bear Action, fo2 that it ſhall be intended che wozds were ſpoken, be- 
foꝛe he was a Jullice of Peace, and fo not Actionable. Williams luſtice, if theſe 
woz2ds will not bear an Action, none will, chep are cleerely ſcandalous, and that in 
a very hich degzee, and ſo actionable, it is here laid in the Declaration , that the 
Plaintiffe, Haſtings, of whom the wozds were ſpoken, was a Juſtice of the Peace, 
and that then, 44 rc, the Defendant did ſpeak the wozds of him, upon which the 
Action was bzought. The whole Court was cleere of opinion that the wozds are 
clecrely actionable, and ſhall be intended to be ſpoken of him, when he was a Fullice 
of Peace» and ſo then, he was a perſon able to pervert Juſtice, and not to be in⸗ 
tended, as theCounſell of che Dekendant would ha ve ic, that the wozds were ſpo⸗ 
ken befoze he was a Juſtice of the Peace, the Declaration it ſelfe being other⸗ 
' wiſe, and therekoze by the Nule ok the Court Judgement was entred fo the Plain 


title. 


Fountaine Plaintiffe againſt Grymes Defendant. 


ER Mlaintiffe againſt Gry mes Defendant, in an Action of Debt upon a 
Bond foz 100. l. the Defendant tn avoidance of this, pleads the Statute of uſu- 
rp, and upon the Statute of 37. H. 8. cap. 9. and of 13. Eliz. cap. 8. againſt uſu- 
rp, the cale was this. The Defendant comes to the Plainciffe co bozxrow money, 
there was communication between chem of bozrowing , and lending, 
i oe. l. the Plainliſte refuled to lend him any money upon Intereſt, but ſaid he ſhould 
have a 100.1. if he would enter into a Bond, conditioned fo che papment of 20, l. 
a pear unto him, by wap of an Annuity, and this papment ſo to continue fox thzee 
lives without any pꝛoviſion, oz mention af all made fo; the repayment unto him of 
the:100. 1. pꝛincipall money, The queſtion was, whether this caſe be within the 
Statute of uſury, to make this Bond void oz not. It was objected, that ſuch a com⸗ 
munication, and the lending of 100. I. therereupon , was within the Starute made 


\ againſt Uſury , and againſt Cozrupt , and Uſurious Contacts and ag2eements, 


thltanding there was no certain agreement, to have any repayment made 
100. l. to him again, and though the ſame were never paid, pet 


be lame ſhould be within the Statute , foz that this was only a trick, and a Wife; 
to aboid and defeate the Statute , the which by this means is not to be defeaced', 


bz * 


| be ſaidto be Uſury , and within che Statute, by reaſon of the one parties 

ow money, and upon the others offering to lend money upon 
this coztupt communication, this is therefoze a cozrupt Annuitie contracted, and 
arlp paid, fo2 this 100.1. upon this coxupt communication, and a- 
greement and lend 100. I. in this manner, and this is within the Sta- 
tute - though the 100. l. were never paid again, and ſo, (as ic was urged) it hath 
been 


* 
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been adjudged here in this Court be foꝛe. But by Williams, Velverton, & Fenner 
Judges, this is no cozruptton no2 uſury cleerly within the Statute of Glurp, the 
ſame being only a contzact bargain, and agreement, fo) a pearlp Anuutty toz a 
certaine time, and fo2 a (nmme cf monep, but otherwiſe it woulo have been, ik 
there had been any p2oviſion made fo2 the repayment of che ſaid 100. l. unto bim 
within any certain time, and in che mean time the pearly payment of the 20. l. Annu- 
itie to continue, this had been cleerly a ulurious agreement, and lending within che 
Starute, but this cale is not lo, and thereto not within the Statute, and the acct- 
on being brought by the Plainriffe upon che Bond, againſt the Detendant, fo2 
not paying of the ſaid Annuitp, is well dꝛought, and lo by the Rule of the Court, 
Judgement was entred fox the Plaintiffe. h 


Barker Plaintiffe, againſt —— Defendant, 


[? a Tiit of Erro; to reverſe a Judgement given in the C. B. fo2 to reverſe the 
Judgement, this was alleadged foz Erro), that at the time of the Judgement 
given, the partie again k whom Judgment w 8 given, was then an Infant, and wirl⸗ 
in age, and lo the Judgment given againſt him was erroneous, & hoc paratus eſt 
veriſicares prout curia vult, it was urged, that this was no cauſe to reverſe the 
Judgement, fo2 that by this their plea, the matter is put into the notice, aud Judge- 
ment of the Court, of which che Court can take no Conuſans, and by the Book 
of 24. E. 3. where it is Avjudged; that the Court is not to take inſpection of the 
age, but where the partie is of full age, and not where he is within age. And as 
tothe Ailegation, that He was within age at the time of che Judgement given, &- 
hoc parat us eſt verificare, prout curia vult, and to this the other pleads in Nullo 
eſt erratam by the Conrt, this is a good le a, fox it lieth not in the bꝛeſt of che 
Court to know whether de be within age, but if he had concluded, & hoc parat ur 
eft verificare , gulp this had been good and craverſable, and co be tryed by the 
Countrey, ſo by the Rule of the Court Judgement was affirmed. 


Lynker Plaintiffe, againſt Stanwell Defendant. 


= a Tit of Erroz fo) to reverſe a Judgement gi ven in the C. B. in an Action 
upon the caſe fo wozds , the wozds were tchele, ſpoken by the Deken⸗ 


dant there of the Plajaciffe, Theſe, Murderer, Bloodſucker , Uilleine , Rogue, 


aud Banckrout upon not guilty pleaded, a Uerdict was found fo; the Plaintiffe, and 


dammages given, Judgement upon this given fo2 the Plaintiffe, and a Mzit ol 


erro2 bzought fo to __ this Judgement, the erro2 afligned , and inſiffed 
upon, was this, foz that there were divers wozds ſpoken, ſome of which were actio⸗ 
nable, and ſome of them not, and the Jury have given entire dammages koz all the 
wozds in generall, and cherefoze not good, and ſo the Judgement given accozd» 
ing to this Uerdict, is Erroneous, and ſo co be reverſed,/ the whole Court agreed 
in this, that ſome of the woꝛds are Accionable, aud ſome of chem not ſo, and that 
the dammages given by the Jury, in generall ſhall be ſaid co be given foz the 
wozds which are Actionable, and not fo} che other wozds, and ſo the Juyge- 
ment well given, and ſo by the Rule of the Court, Judgement was affir- 
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dove in a Parlour , a Hall, a Kitchin, and a Smiths Shop, upon the pleading of 
no Waſte made, the Jury found fo2 the Plaintiffe, that the Taſte was done in 
* theſe places aſſigned in the Inquilition, and alſo in a Dovchouſe, not named, no 

The Jury give Alligned by the partie Platutiifein the Inquiſition, and did give dammages fo? the 
dammage Whole, andthe Judgement given accozdingly, and Is in this crroneous, and this aſ- 
for waſtes {ſigned ko; erroz ro reverſe the Judgement, and the Book of 2. H. 6. was cited, 
ee 5 where in an Action of Treſpaſſe the Plaintiffe counts of dammages done him, to 
ned and alto the value of 10,1. the Jury found fz the P!atvtiffe , and gave 15. l. dammages, 
for waſte and Judgement given acco2d'ngly for the 15. 1. it is there laid, that he ſhall have no 
done in a mozebyhbis recovery, then he found himtelte cove grieved fop, fo in this caſe hece 
place nor al- {q-finding of the Jury, and Judgement given to recover dammages foz the waſte 
1 in done, in a place not aligned by the Wlamtffe, the Judgement koz this cauſe is 
this erroneous herein erroneous, and therefoꝛe they having exceeded their Authozitie, and the di⸗ 
rections given them by the inquiſition, as touching the finding by the Taſte, and 

the Jury having found) the Tate done in the places by the Plaintiffe aſſigned, and 

in another place allo not aſſigned , and they gibing of dammages foy all, end che 

Judgement Judgement fo given accozeingiy, this is erroneous , and ſo to be reverſed. The 
reverſed by Court cleere of opinion, that this finding by the Jury, and judgement given fo2 
che rule of the dammages in the the Taſte done in the Dovehoule , and the lame not aſſigned by 
Spule for that e laintiffe, as to t is part the Court cleere of opinion, that the judgement is er⸗ 


twher f 
eee roneous, and ſo by the Ru'e of the Court, as fo this part, the judgement was 


not aſſigned. xe berſed. 


Wolverton and his Wife Plaintif againſt Davis 
_ Defendant. 


| a 
Wolverton ang IN an Action upon the Caſe fo) a P2zomile, and the Caſe appeared to be this, The 
his Wife Defendant in conſideration of a 100. l. to be paid unto him by the Plaintiffe, dio 
Plaintif a- aſſuine and pꝛomiſe to enfeoffe him of certaine Lands, upon requeſt made by him, 
3 the 100. l. is paid actodingip by the Plaintiffe co the Oefendant, and a requeſt 
Se 5 made by him tothe Defendant to enfeoffe him of the Land accozving to his, pꝛomiſe 
on the Caſe but he refuſed to make the Feoffement,and upon this the Plaintiffe bzings his Action 
for a promiſe upon the Caſe foꝛ bzeach of pꝛomiſe. The Defendanc pleads that he had enfeoffed 
en 15 bim of the Land, befoze the Action bzought, and that che Plaintiffe had accept ed 
B. R. Rot. tbercof tu full ſatisfaction, and diſcharge of all, and pet contrary to his own accep- 
1196, tance he hath bꝛaught this Action, & lo he demands the judgement of che Court, bp 
his Counſell, whether this his acceptance of the Feoffement did not go in full dil⸗ 

charge of all, Williams Iuſtice, the acceptance in full diſcharge of the dammages 
which he was only fo} co recover in this Action, and if a wzong be done to another, 
as by taking away of his Yozſe, after the delivery of his Pozſe again to him, and ac- 
ceptance of him by the party, ſrom whom the Dozſe was taken, notwithſtanding 
this taking of his Doſe again in this manner, pet an action foʒ the wzongfulcaking 
away of his Poꝛſe, doth remain unto him. Yelverton Iuſtice, if in this Caſe he 
perfoꝛmes not his pzomile, he can fo? this recover nothing but dammages, and if 
afcerwards he enkeoffes him in conſideration of the dammages, and he acccytech 
thereof, this now is in full diſcharge of the dammages, this being ſo done, perfozm- 
ed, and accepted of by their mutuall agreement here in this caſe, the Plaintiffe by 
the not perfozmance of the pꝛomiſe bythe Defendant, in making of the Feoffemenc 
upon request, hath his Election, either co bzing his Action, fox to recover his dam · 
mages, fo: bzeach of Pꝛomiſe, oz elſe fo2 to accept of the Feoffement in diſchorce of 
| the dammages, the which he hath here accepted of, and this in all likelihood, a bet- 
ter bargaine fo him, then the dammages would have been, foꝛ he ought not to have 


both the Land and dammages alſo, and it is here laid in the Barre, that he had ac. 


accepted of the Feolfement in vilcharge ol the dammages, and this the partie * 
are 


* - 
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ticke could not denp, and therefoze if one doth pꝛomiſe co aſſure unto another certain 
Land, at Michaclmas next coming, and at the time he doth not make an aſſurance 
accoꝛding to his pzomile, fo; this bꝛeach of pꝛomiſe the partie map well have his 
Action, and recover dammages, but if afterwards upon conference had between 
ehzmleives, it is agreed that if the aſſurance be made, he will take no benefit by way 
of Action fox the ficlt bzeach, if the aſſurance be made accozding to this ſubſequent 
agreement, this is good, and the other cannot have any Action ko che firſt bzeach, 
the ſame being diſcharged by che ſitblequent perfoxmance, by che latter agreement, 
and fo it ſhall be here tn chis principall caſe; but where it is in a Caſe of Debt, ups 
on an Obligation, there ought to be ſuch a Diſcharge, as may amoune unto a full | 
diſcharge of the Action it ſelke, oz elſe it ſhall not be good, bu: where it is not in 5 
Debt, as in this pꝛincipall Caſe, there a good and ſulficient diſcharge may be of £ 
the Action, by ſuch agzecment as is here let fo2th in this Caſe, the Action being 

only fs2 to recover dammages fo2 the bꝛeach of apzomile. Flemming chiefe ju- 

ſtice, if in this pꝛincipall caſe the Plaintiffe had not accepted of this Feoffement , by 

the ſubſequent agreement in full diſcharge of all, of the Action accrued unto him and 

of the dammages foz the bycach of pꝛomiſe, the ſame had not then been diſcharged 

by the ſole and bare acceptance of the Fcoffement , after the bꝛeach, but this accep« 

tance, as it is in this Cale,ſhall not onlp ve a qualification of the dammages but as the 

caſe here is the ſame ſubſequent acceptance ofthe feoffment, is a good dilcharge ofthe 

dammages. Croke Iuſtice, by this acceptance of the feoffment,by the Plaint.from the 

Dekendant, the Action fox the recoverp of dammages ts cleerely dilcharged. Wil- 

liams Iuſtice, where a pꝛomiſe is made to usband and TUife, the Husband alone, 

map very well piſcharge the lame, and that by wozd, as it hath been ad judged. Fenner judgement 
Ioſtice, this acceptance of the Feoffement by the Plaintiffe is a cleere diſcharge of by the Court 
the dammages, and ſo by the Rule of the Coure Judgement wag given fo2 the for the De- 
Defendant, that this acceptance of the feoffement ſhall operate and enure as a full fendant, ur 
and plenarp ſatisfaction, and diſcharge of all the vammages which were to have 7 7e Bil. 
been recovered, in and by the laid Action, and therefoze the judgement of the Court lan. 

was quod querens Nil capiat per Bills. 5 | 


Dale Plaintif againſt Copping Defendant. 


N an Action upon the Caſe fo a pꝛomiſe, the Caſe was this, the Defendant Dale Plaintif 
did pꝛomiſe to pap ſuch a ſumme of monep to the Plaintiffe fo; a Cure, in confi» againſt Cop- 
deration that he would cure him ok the Falling lickneſſe, he pzomiſed to give him ſo 3 
much, and lapes in fact that accordingly, he had tured him, and fo2 not papment of Aion upon 
the monep, acco2ding to his pzomile the Plaintiffe hꝛought his Action. The Defen- che caſe for x 
vant plc ads this in Barre, that at the time of the pzomiſe made, be was within age, promiſe - 
and fo demands Judgement of the Conte, whether the Plaintiffe ſhall have this 3 A*. 
Action agaiat him. Williams Iuſtice, clecarly the Action well lpech againſt the — 2 55 
Defenvant , and this nont-age by him alledged at the time of the pꝛomiſe made curing lum dl 
is not matertall,, koz that this ſhall be taken as a contract, and that to be foz a che falling 2 
thiug in the nature of neceſſitie to be done foz him, and the ſame as neceſſary as if — ran gy 
it had been ap1oinile by him made foꝛ his Peat, Dyink, oz Apparell, and in all ſuch hin 
caſes his pꝛomiſe is good, and ſhall binde bim, although he were within age at te 
time of his pꝛomiſe made fo2 ſuch neceſſaries, and his nonage not at all materſall , 2 4 
and ſo iu this caſe, here his pꝛomiſe ſhall aſwell binde him, as in the other taſes, the „ 
reaſon of the Law being che ſame, and this Care being of as rar neceſſitie fox 3 
bim, as any of the other, and ſo the Court cleere of opmion that che Action was 201 wank 
well bꝛaught hy che Blaintiffe, but they wauls not overrule the (ame., but left it a (6 
exche Plaintiffe co vemurre m Law unto this plea of che Defengant. Wilen: 
luſtice, there is uo Book caſe in this, the Court declarev their Opinions, thaf The opinidn” 
the Pes in Barre'sf the Defendant was not govd, ber no judgement was grben im rene Siure 
this caſe fs2 the Plalticiffe, becauſe there was no demurrer by him to the Plea, the ende bya- 


parties greement + 


2 „„ 1 


40 Tenn. Trinit. 8 / Jae. Smale,& Cokaines caſes. 


— 


parties n the opiaion ofthe Conc the fac wes e ended between "i 
by agceementc. | 


| Smale Plaintif, againſt Hammon Defendant. 


Smale plaintif IN an Action upon the Caſe foz flanderovs wozds ſpoken by the Defendant of 
againſt Ham- be Plaintiffe, che wozds were theſe, Thou wert fozlwozn, and J can pzobe thee 
mon Defend. fox{worme when J will, upon not guilty pleaded, a Uerdict to2 the JÞſatuciffe , and 
An action up- ammages moved in arreſt of judgement, that the wozds are not actionable. Wil- 
eee liams Iuſtice, this Rule is to be obſerved, as touching woꝛds which are Actionable, 
that is co ſay, where the words ſpeken do tend to the mfamp , dilcredt', o2 bilgzace 

of the partie, there the wozds all be actionable, and this Rule was afltirmed by 


Judgement the Court, and in this p)incipall. Cale the wozds ate actionable, and judeemenc 


given for the QiVEn fo: the Plaintiffe, per cariam. 
Plaintif. | | 
An action upon the Caſe for words, 


| N an action upon the caſe tougher foz ſlandetous wopws ſpoken by the defenvant of 
An action the 39latutiffe, upon not gtulty pleaded, a Uerdict was found fo) theJ]Ilaivtiffe, The 
—_ S's caſe wo2es were theſe, ſpaken of the }Ilaintitte, and to himſelf, Thou wert in the Goal 
Thou wert in fo2 Cobbing of ſuch a one in the high-way. It was moved in arreſt of judgement, 
the Goale for that theſe woꝛds axe not actionable. Williams Juſtice, thele wozds are ſcandalous, 
robbing ſuch. and ſo cleerely actipuable. - Velverton Iuſtice e contra, thatthep are nat actionable, 
SN He and to this purpoſe there was this caſe in the C. B. in an Action upon the Caſe fo: 
: (rate FE woꝛds, the wazds were, Thou wert arraigned fo; fellony, koz ſtealing of a Wozlſe, 
C. and by Ucrdet, he was acquitted) it was there ayjudged that thele wozds were 
oy ' notactionsbie; -. Williams luſtice, there was this Cale: in this Court fo2 Wows, 
being. Thou wert in the Goal fob ſtealing of a Banne, it was adjudged bere in this 
Coutt, that the Action well lay, foz theſe wozds , Croke Juſtice agreed herein. 
Fenner Iuſtice, if one ſaich of another, thou art as verp a Thiefe as any is in War- 
wick Goale, one being thenthere wu as acceſſory, and there are.theſe wozds, 
not actionabie, but dhe bed REY ty a Felt had been there in pꝛilon at that 
time, and lo bath it been here ruled. Note, that in the pꝛincipall Caſe , the Court 


2 differ ing i iu ane * directions to n een made fo peſidents in this 


7 1 ' * 7 


An Afton upon = caſe for Words, 


£ an a Action upon the Caſe fo; wapws, fox calling of the Plaintiffs a Beggarlp 
$551 cutleman, and a Baukrupt, and ſaid chat he uſed the Trade of a Gzalier , 
nt ann hach gained bis wealth, by.chis meaucs. Ruled by the Court, chat thele wozws 
We 25  [canvalous, and well pred and this Rule was obſerved. by the Couxt, 
re ont us called a Ban 7 if 905 were of no rg „bee could 
not. ben; be 'a Gankrupt, ax 
7 gen Fong 47 15 ha 
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Cokaine 


Termin. Mich. 8 Jac. Bakers Caſe. 


Cokaine his Maſter a Sood and jul account, de omnibus bonis monetis & mer- 
cenariis, without the imbezeling, oz making any away, and that it he did un- 
vezell aup thing upon due pꝛoofe made of this, he would pay the ſame to hun 
within three monechs after demand, upon due P20ot mate thereof upon this Bond, 
the JIlaintiffe bought his Action, the Dekendant pleaded, that his Pyzenuttce had 
imbezilled nothing, and that vo. poof was made againſt hun, to; any thing, noz 
any notice to him giben of this, nor any demand made. Lhe doubt in this 
Caſe was , touching the manner of the pꝛook, aud what prool this (ould 
be. Flemming chiefe Jultice, befoze the papment here to be made, there ouni;t to 
pꝛecede an accomyt, and upon ihts accompt, Arrerages to be fcund, aud in this ac⸗ 
compt the pꝛoot ought to be made, and he cannot ve found co be in Arreragec, 
but by pzoof made, and where there is a certaine tune limited koz papment ot the 
money after pzoof made, there the proof ought to pꝛecede the payment, ſo here in 
this pꝛincipall Cale he ought to make his p2oof befoze , ant co give notice of this 
to the Detendant, befoze his Action bzought , the which he ought not here to have 
bzou bt before the three moneths ended, accozding to the condition of the Bond, 
and ſo the Action not well brought, being before his time. Williams Iuſtice, 
and the whole Court a reed i this clecrely, quod querens nil capiat per Billam. 


Baker Plaintif againſt Jacob Defendant. 


Nan Action upon the Caſe foz a pꝛomiſe of fozbearance, the Caſe was this, 


The Defendant in conſideration that the Plaintiffe would fo2bear bim, pro ali- 
qo parvo tempore, videlicet, ſor ſome fortnight, oꝛ there abouts, he div aſſume 
and p2oiniſe then to pay him, and fo2 not perfozmance of his pꝛomile, the Plain. 
tiffe brought his Action, and ſhewes in his Declaration, that he had fo2bozn him 
two pears, and yet he hath not paid him, upon Non aſſumpſit pleaded , a Uerdict 
was given fo2 the Plaintilke. It was moved fo2 the Dekendant in arreſt of judge» 
ment, that the Declaration is not good, becauſe there is no god conſlderation laid 
in the ſame, to maintain the Action, the conſideration laid, being, that in conſidera- 
tion that he would foꝛbear him, pro parvo tempore, this time of the fozbearance be- 
ing the conſideration, and ground of the Actton , is altogether uncertaine, and 
ſo void, and no goon conſideration, in conſideration that he would fozbear him, pro 
aliq uo par vo tempore, this hath been ad judged to be no good conſideration in Law 
fo2 io gʒound an Action upon. Yelvercon luſtice, the Videlicet here hath well ex- 
plained the matter, pro aliquo par vo tempore, videlicet, 02 Anglice ,fo2 ſome (wall 
time, that is to ſap, foz ſome fo2rnight, if he had laid, fozbear a while, and names 
one dap, this had been good, here it appears, that he had fozbozn him two pears, 
per ſpat ium, ot two weeks, & duorum annorum. Flemming chiefe Iuſtice, foꝛ- 
bear a little ume, that is to ſap, a foꝛtnight, and the plaintiffe layes the truth of his 
Caſe, that he hath foꝛboꝛne him this time, and moze ( that is to ſay, two pears ) 
this is ſufficient , and a good conſideration and cerfaine enough. Yelverton lu- 
ftice, it it had been in tonſideration, that you will fozbear me a (mall time, and J 
will pay pou, & the ]Ilaintiffe ſhewes in his Declaration, that he had fozbozn him a 
foztnight, this had not been good clearly, becauſe that no certatne confideration is 
here laid, koꝛ the incer r aintie of the time of kozbearance, and the ſame being with⸗ 
out any woꝛds of explanation, but if it had been, as it is hete with a videlicet, foz 
ſuch a tune certaine, this had been good cleerly: another crception was taken becaule 
the Action was bꝛought againſt an Executoz, and it is not averred in the Decla⸗ 
tation that he hath Aſſets, and therefoze koz this omiſſton, the Declaration is not 
good, the whole Court diſallowed of this exception fo2 that, as the Court agreed, it is 
not requiſite foꝛ the Plain: iffe to ſhew this in his Declaration, foʒ that this ought not 
to be averred by him, and ſo the opinion of the whole Court cleereip was, that the 
Declaration was good, and the conſideration well, and certainlp laid, and by the rule 


of the Court, judgement was given fo2 the Plaintiffe, 
G Eyliffe 


— — — 


Judgement 
Quod que- 
rens Nil capt - 
at per Billam. 
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The verdict 
in right hath 
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ed the matter 
and made the 
ce nſideration 


to be certain. 
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42 Termin. Mich. 8. Fac. Elyffes caſes. 


Eylfe Plaint, againſt Chopley Defendant. 


In Treſpaſſe 1 N an Action of Treſpaſſe and Ejectment, The Cale was this, a Coppibolder 
& ejectment de viſeth his Coppihold Land ta l. and R. bis two Sonnes, and to the Peires of 
— of a de- then two Bodies begotten, and wills, that each of them ſhall enter at their ſeverail 
* ages of twenty one pears, and that his Executoꝛs ſhall take the pzofits of the Land, 
his two Sons. untill they came to their ſeverall ages of twentie one pears, I. comes to his full age, 
enters and ſeals an E jettment Leaſe. The queſtion was» whether che Executozs 
ſhall hold the Land untill R. alſo comes to his full age, and what Eſtate this ſhall 
be in them. It was urged that they were not to enter, untill they had ſeverally 
attained to their ſe verall ages of 21. years. Wi liams luſtice, Firſt, thts is cleers 
ly a joint Eſtate in them, and pou cannot make this to be ſeverall , fog this (ould 
be repugnant to the Pꝛemiſes, they have bere & joynt eſtate foꝛ their Lives, and 
ſeverall inher itances, and it map be, the Ulill connot be perkozmed bekoze the full 
age ct both of them, Yelverton Iuſtice, if Lands be given unto two, pꝛovided that 
one oi them ſhall not take any of the pꝛolits, this is a void Pzoviſo, and repugnant. 
Flemming Chief [uſtice, Barſhall the beginning of the ill, with the latter 
part of it, as the deviſe to jus two Sonnes, and wills, that his executozs (hall take 
the pꝛolits of the Land, untill they (þall accompliſh their ſeverall ages of twenty 
one years, and that afterwards they (hall have the Land joyntly, and to the Peirs of 
their two Bodies, this is a clear and plaine Caſe, that both of chem ought to be of 
full age, bi foze they ought co have the Land. Fenner Iuſtice, if a mau gives 
Land unto one, in the beginning of his Mill, and in the latter part of the ſame will, 
be gibes the Land to another, this is a good deviſe to the laſt man. Williams lu- 
ſtice denied this, but it hall be altogether void, toz the uncertainty which of chem 
was to habe it. Flemming chiefe Iuſtice, pou cannot here in this Caſe, by any 
intendment deſtroy the devile made to the Executozs, and the Sonnes are not to 
have the Land to them deviſed, untill their ſeverall ages of 21. years, and this is 
a plaiue Caſe. Williams Iuſtice, the Sonnes here by this will, have the Land in 
Jopnture, and there is no wap fo? to fruſtrate , and deſtropy the deviſe made to the 
Executoꝛs, but thep by this TAU, are to hold the Land uncill the full age of 21. 
pears of both the Sounes. Yelverton Iuſtice, this Mill chall be conftrued diſtriba- 
tix e poſits, that one of them be two pears old, and the other ten. Fenner Juſtice, 
they are Joyutenont ſtill. Croke Juſtice, they are as diſtinct perſons, when they 
ſhall come to their leverall ages, they (hall then have this Land, and this is the 
true meaning of the Mil. Williams Iuſtice, there is ſome repugnancie in this 
Will, the de viſe is to his two Souncs, and co the Peirs of their ves be 
his Erecutos ſhall take the Pꝛofiię, untill they come co their ſeverall ages of-21, 
pears, they are not to have the ſame till they come to their ſeverallages of 21. pears. 
Yelvercon luſtice, it C oppthold land doch deſcend unto one, he may wel make a leaſc 
befoze admit tance, and the poſſeſſion of a Termoz foz pears, is the poſſeſſion of him in 
the Nemainder, and he in the Remainder map make a Leale befoze his admittance, 
and the admittance of his Termo? ſhall be good enough co this purpole fo2 him in the 
temaindet. Fenner Tuſtice agrees with bim in this, and that there may be a poſſe/- 
Coke 4. pa fo. 97741745 of a Copphold Eltate upon a dilcent befoze avmitcance, as appears, 
23.6.in Clark Coke 4. pa. fo. 23. 6. in C larke and Pennyfathers Caſe, and a Coppiholder may 
and Ow have an Action of Treſpaſle, c map take che pꝛolits of the Coppihold Lands upon a 
thers Caſe. diſcent to him before admittance, the Court agreed in this, and chat in this pꝛin⸗ 
cipall Caſe , the two Sonnes of the Copppbolder cannot have the pzofics of the 
. Lands to them deviſed, untill they do both of them come to their ages of 2 1,years, 
— hut the Executozs are by che will to have the ſame in the mean time, to perform the 
apainſt the Till, and ſo the opinion and Judgement of the Court was againſt the Leſſee of the 
Plaintiffe. firſt Sonne, coming co his full age. 


Weſtly 


Ter.Mic..8.Fac Weſtley, Luther, & StonesCaſes. 43 , 


Weſtley Pla intif againſt Brown Defendant. 


IN an A:tion of Debt, The Cale was this, A, was Bail foz Brown, in Debt, at 

the Suit of Weſtley, the monep not paid, A the Balis taken in Execution fox 
the Debt, the Pzincipall, Brown obſcures himſelf : upon a motion to) the Bapl, 
by the Rule of che Court, it was ozdered that the Marſhalls man ſhould take 
Brown the pzinctpall Oetbto!, (be ablenting of himſelf in Strackozd koz A, the 
Bail, who was befoze taken in Execution, and the Marſhalls man accozdingly 
did take Brown the Pyinctpall, (but he ſald, that the Plaintiffe, ſome thꝛee houres 
bekoze, was with Brown the pꝛincipall Debtoz, and did then give him notice of the 
Rule of the Court, and did then adviſe him co abſent himſelf, and that if he would 


ſo do, the money ſhould be then levied upon the Bail, who was taken, and in ex- 


ecution fo2 the lame, but pet the Marſhalls man did take him, and afterwards , the 
Plaintiffe did ite to the Marſhalls man fo2 co let the ſaid Brown the Defendant 
and the pꝛincipall, ire ad Larg um, andthat he would ſecure him, and charge the 
Bapl with the debt, all this was averred, and made good by Dath to the Court. 
Williams Juſtice, this execution againſt che Baile, when he hath taken the Defen- 
dant the pꝛincipall Debter , this now is no luch executton againſt the Bayl, as 
ſhall any wapes hurt him, but he is to be diſcharged, and by the whole Court 
cleerelß the Plaintiffe can have no remedy againſt the Baile, when he hath once 
taken the pzincipall in execution, but the Bail ought co be diſcharged, and in this 
pꝛincipall Caſe there appears to be a pꝛactice between the Plaintiffe and thepzinct- 
pall Debtoz, to charge the Baile with the Debt, and to free and diſcharge the 
P;incipal!, and this upon examination appearing fully co che Court, by Dath there- 
foze by the Rule of the Court, the Bail was diſcharged , and the Pyincipall to re- 
main in exccution fo2 ſatisfaction of the Debt. 


Luther Plaintif, againſt Sanders Defendant. 


robe Caſe was this, Ja a ſcire facias, ad audie udum errores, bzought by the 
Plaintiff? as heire, a Diminution was pleaded, and afcerwards averred by 
way of lea, that the Father of the partie was then in life , and living at Yorke, 
it was moved, that this matter was not to be pleaded after Diminution. The 
whole Court clecre of opinion, chat this may at any time be pleaded , and that this 
is a good lea, and the life map verp well be avcrred to be in any place, where he 
will, and by the Rule of the Court, an indifferent County was named foz the trp⸗ 
all ofthis, aud in Dower, oz appeal, the life of che husband, oz of the partie killed 
map well be averred in any place, by the opinion of che whole Court. 


Stone Plaintif againſt Bliſſe Defendant. 


N an Action of Debt upon a Bond. The Condition was this, that if the 
Defendant did pap unto the Plaintiffe all ſuch Legacies, and Gifts , the which 
he had given him, and when he ſhouldcome to his full age, that then the Obli⸗ 
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gation ſhould be voio.d In an Action of Debt bzought againſt the Defendant uy» 8. Jac- B. R. 
on this Bond, be pleads co the ſame in this manner, That be hath paid mnia tar Rot. 1472. 


lia legata qualia ad tale tempus generally, and without ſhewing in particular, and 
in certaine the time when, noz pet what the Legacies were, all which ought 


ta have been ſbewed certainly , and cherefoze che plea is not good, but void fo 
this inceztainty. Williams Juſtice , he ought to have ſhewed this in certaine 


A generall 
plea of full 
performance 
void for in- 
certainty for 


in his Plea, what be had paid, and alſo the time of payment when this nor ſhewed 


was , and allo ibe time when: bee came to his full age , and this ought 
to have been ſhewed by him, ſpecially in 
2 
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44 Termin. Mich. 8. fac. Gable, & Smiths caſes. 
” dition of the Obligation, and when this was ſo papd by him, and this was the 
cleere Dpinton of the whole Court. 


— —— — 


Gable Plaintif againſt Moſſee Defendant. 


. A 

A;writof er- I a C it of Erroz ſoꝝ to reverſe a Judgement given in the C. B. in an Action 

ror to reverſe | 
a jodgement Tupon the Caſe fo} a pzomiie, where the caſe was this, the Defendant there did pꝛo⸗ 
in the C B. in miſe to pap ſuch a ſumme of money unto the Pla untiffe when he ſhould teturne trom 
an action up- London, the Plainciffe there did ſhew, that he came from London, and the mo⸗ 
er. = ney was not paid unto bim, upon this the Plaintiffe chere bzought bis Action 
EE upon the Cale fo; bꝛeach of Pꝛomiſe, and upon Non Aſſumpſit pleaded, a Uerdict 
Trin. 6. Jac. was found fo; the Plaintiffe, and Judgement koz him given, to reverſe which 
B R. Rot 191. Judgement a Wit of Sito; was byought. The Erroz aſſigned was, that the 
1. Declaration was not good. Firſt, becauſe there was no ſpectall requeſt of pap⸗ 
highway Sw ment laid in the Declaration as it ought to have been. Secondly, becauſe there 
OM was no notice laid ta be iven en the Dekendant in the Action ok the Plaint iffs re- 
turn froin London, when the ſame was, that being the time of payment, which the 
Dekendaut could not know of without notice to him given of the ſame. Willi- 
am Igſtice, in this Caſe notice ought to have been given by the Plaintiffe in the 
Action, of the time when he returned from London, foz the eee there 
could not, ncither ought be to take notice thereok himſelf without particular no- 
Note the dif- (ice to hun given of the ſame. Yelverton Juſtice, notice in this Caſe ought to 
ference be given of big return from London to the Defendanc, who by his pꝛomiſe was 
* where the a then to pay him the manecy, and herein the difference will be chis, when it relle 
W ag upon a matter to be done between the parties therſclves, there- notice is to be gi- 
> 8 ven of this uno the partie, who is to make the payment, upon an Act to be done 
pay ment is to by the other to whom the payment is to be made, otherwiſe, where it is to be done 
be made, and by d Stranger, fog therg he hath aſſumed upon himſeif, to take uotice , and fo 
where") 2 there at hig-peral, he aught ſo to v and ſo it hath heen fozmeriyadjuvged upon this 
oh bg of difference, and ſo in this Caſe, the Act to be done befoze payment of the money, 
notte being to ue done by the partie himſelf, to whom the money is by pzomile to be 
paid, be is himſelf to give notice of the time of che perfozmauce of this Act bp 
bim, to the pactig that is to pap the money, bcfoze he is to pay the ſame, and there 
„ bpbeing no uctice of this laid in the Declaration, as the ſame ought co have been, 
tox this caule the Declaration is not good, and this is a good Erro2 , and lo conſe» 
qu ny the Judgement for this Cauſe is erroneous, and to be reverſed, Tota Cu- 
ria cleere of opinion, that this is a good Erro, fo? that notice oughe to have been 
| pies of the tie of his return from London, and this ought to have been laid in 
Went ze Declaration. and fo fon this omiſſion, the Declaration is not good, and che 
19880 ben Judgement fo2 this Cauſe erroneous,and fo2 this Erroꝛ the Judgement was ir'y 

Curiam:* * verled by the Rule of the whole Court. 


Where not. 


* 


; Smith Flaintiffe againſt Jones Defendant. 

. * 0 5 yi : | > 

8 2 Action upon the Caſe for a promiſe, the Caſe wzs this, A man doth 
8 deviſe unto his Donne ke ven pound, makes his will, and bis Wife Exetutrix, 
and diech, afterwards ſhe takes another Husband. do that by this, all the goods 
„ .'c Come to che hands of the Pusdand, the Mile dyes, the Pusband afterwards 
i his pꝛomiſe. In conſideration that he had the goods, being moze, then 


ha | 


> © PD TY 


de kalen be Debes, on Legacies, Ade Vlainife being the Soune, and Le- 
garter, would fozbear to ſue him, toy ſuch a time certain. Jn conſiveration of this, 


He did aſſumè and promiſe to pay unto him the ſaid ſeven pound. The Plain- 
; tiffe ſhewes, that accopingly he did fozbear to ſue him, buc pet the . 


8 


Termin. Mich. S. Fac. Smiths caſe. =” 


hath not paid him the ſcven pound accoꝛding to his pzomiſe, co his dammage, &c. 
and fo? this cauſe the Action bꝛonght. The Defendant for plez ſaith, that his Wife 
was dead befoze his promiſe made to the Platnciffe, and cherctoze he ought not co 
be bound by his pꝛomiſe made to the JIlaintifte, to pap bim this {even pound. To 
this Plea, the Plaintiffe demurred in Law. Yelverton fo} the Plainr ffe ; If a 
man takes to T{ife an Exkcuttix. all che Debts being paid, aud he hath goods in 
bis hands to pay Legacics, the Ulife dies, whether the ſurviving Pagband may 
be ſued foz theſe goods, in the Eccleſiaſticall Court by the Legatees, foz their ſe- 
verall Legacies. It is held that they may be very well ſued there by the Legatete, 


and that this is a uſuall courſe. Flemming chief Juſtice denied this, fo; that the 


next of Kinne to the Mike, may have Letters of Adminiſtration gzanted him of 


thele goods, in the hands of che [Yusbaud. This pzomile here made by the De⸗ 


fendant, to pay the Legacie, was made after the death of the TTife, and there ſoze 
no good pꝛomiſe, wanting a good conſideration, foz if he be not chargeable with 
the payment of this by Law, (as he is not) he ſhall not be made lyable to pay this, 
by reaſon of his promiſe made to pap it, this his p omiſe being void in Law. Vel- 
verton, if the Defendant be chargeable in the Eccleſtaſticall Court fo? theſe goods, 
then he map be well ſued upon thts his pꝛomile, but it he be not queſtionable there 
fo2 them, then is his pꝛomiſe void in Law, and he not chargeable therewith. Flem⸗ 
ming chiefe Juſtice, Ff the Defendant had been queſtioned fo2 theſe goods en the 
Eccleſtaſticali Court, this had been a good plea there fo; him co have ſatd, that he 
would deliver che goods, to him which had the next and beſt right co have them, 
and this would have been a good Barre unto the Action there commenced againſt 
him fo) theſe goods. The Court cleere of opinion, that if the Defendant could 
not be ſucd fo2 this Legacy, the pꝛomiſe by him made to pap the ſame, fs not good. 


Velverton, the {usband map well be ſued fox thele goods iu che Spirituall Court, 


and cherefoze his pzomiſe to pap this Legacy is good, and he {hall be chargeable 
therewith, Flemming chiefe Juſtice, It is true, that he maybe there ſued fo2 theſe Juggment for 
goods, but it is as true that he hath a good anſwer to plead there in Barre, which WEE” : 

is this, that he is ready to reſtoꝛe chem unto the Adminiſtratoz, and this will be dant. ; = 
a good plea, in regard, they came unto him, by his Wife. The Court were all TO il 
cleere of opinion in this Cale agaiuft the JPlamtiffe, and cherefoze by the Rule he. 
of the Court, Judgement was given for the Defendant. Quod querevs Nil 
capiat per billam. | 


Note, that in caſe of bayling of a Priſoner , the conſtant Rule obſervable in Note che dif- 
the Kings Bench is this, chat where the recurn of the Sheriffe is to be at a day ference where 
to come, as at effavis Michael. proxime ſequent. aud the Philsner is bayled (be. We Bail is co 
ing baplable ) befoze the day of the Return, the Bayl then to be taken ought co be in = daa ee 
a ſumme of money, and not not to be body foz body. The reaſon of this is, fog where the 
that, befo2e the return, he is not pꝛeſent in Court. But if the Pꝛiſoner be baiſed fame is to be 
after the day of the Return, and when be is pzeſent in Court, che Bayl is then to body for bo- 
be de die in diem, and in this caſe the Bail is to be taken, body foz Bodp, becauſe * 
the Puſoner is Pꝛeſent in Court, and this was agreed by che Court to be the con- 25 
ſtaut Rule; and courſe of the Court, Pan, ſecundarp did affirme , the conſtant SHY 
Rule of the Court ſo to be. | 3 4 AN 


 Tyckerrits 


— jr 


— 


Termin. Mich. 8. Tac. Lyskerrits . 


Lyſkerrits Caſe, as touch- 
ing the awarding of 2 ve- 
nire facias where the ſame 
is to be of the Town, and 
where of the Pariſh, 


Land demiſed in Ab- 
bington, in the Burrough 
of Abbingron, the veni- 
re facias of the Burrough 
well awarded. 


10. E. 4. fo. 10. 


+ Godferies Caſe, Mich. 8. 
Jac. B. R. the Venire fa- 
cias to be awarded from 
the place having beſt no- 
rice of the fact. 


Lyſkerritts Caſe. 


S touching the awarding of a venire facias, the Cale was this, 

the Pajo} and Burgefles of Lytkercir did claime, pro ſe, tenen- 
tibus, & firmarits ſuis to have a Tatercourſe, cc. An Action up- 
on the Caſe was bzought, fo2 the ſtopping of this CClater⸗courſe, upon 
trpall, the verire facias was De Lyskerrit, Town, and not De Paro- 
chia. This exception was moved in Arreſt of the Judgement, The 
Court were of opinion, that the Triall was good, and the venire facia: 
well awarded. | Williams Juſtice, A Houſe was denuſed in Abbing- 
ton, in the Burrough of Abbington, the wenzre facias was of the 
Burroughof Adbington, this was here adjudged to be well awarded, 
and was afterwards affirmed in a TTijit of Efrroz , Curia. The venire 
facias dught to be awaroed, ſrom that place which hath the beſt no» 
tice , aud coggiſance ot the matter in queſtion, and ſo is the Book of 10. 
E. 4. fo. 1 0 And therefoze, if there be two places, which have cqguall 
notice of the mat tet in queſtion, there the venire facias ſhall be of both 
places, and ſo it was adjudged in Godferies Caſe this Term, in this 


Court, where one having a Manno; in Hampſhire, preſcribes to 


have Common in Wiltſhire, here in a Triall fo2 this Common, the 


venire facias is to be awarded of both, Trin. 4o. Eliz. Rot. 243. 


 ACaſle between Morley Plaintif, and Lapbam Defendant, 


Morley Plaintiffe againſt 
Loben Defendant. Tri- 
nit, 40. Eliz. Rot. 243. 
B. R. are in Exchequer, 

The venire facias. de 
Maꝛtfie id wel awarded ad- 


judged, and affirmed in a 


Writ of Error. 


las cited, the Caie being in Debt fo not perfozmance of Covenints. 
The Caſe was this, Morley did demiſe to Lapham by Indenture, on- 
nes lerras [uas jacent. exiſten. in parochia Maxfield vocat Hamfſhire 
Parke Habendum fo? one and twenty pears; the Leſſee Covenants, that 
be will not cut any Trees there growing, /#per terris demi ſs, above 
one Co de of Mood, without the allent of the Leſloz, Jn debt fox 
b!each of Covenant, the Beach was aſſigned in this, that the Defen- 
dant! ad cut down twentp Dakes, exceeding the quantitp of a Cozde 


of TZlood , upon the Triall, the venire facias was awarded De Mayfield, a 
Aerdict fo2 the Plaintiffe , this Acception moved in Arreſt of Judgement, that the 
ve uire facias Was ill awarded, the lame being de Mayfield, whereas (as it was 


urgzed) the 


ſame ought to have been De parochia de May field. Judgement was 


„ given fo che Plaintiffe, and the ſame affirmed in a zit of Erroz, ond held by the 


ef ri whole Tout 


Bedell Plaintiffe againſt 
Standerrough Defendant, 


Rott. 481. in 
J t in B. R. Ve- 
nire facias De Denham 


& non de parochia de 
Denham well awarded, 
adjudged, and affirmed 


in a writ of error. 


| for the Plain- 
— Fin 


t, that the v virt facias was well awarded. / In the Pzincipall caſe 
was alſo cited a Cale, wherein Bedell was Plaintif againſt Stanbo- 
rough Defendant, Paſch. 38. Eliz. 2. Rott. 481. In an Ejectio- 
ne firme, the Platnciffe counted upon a Leaſe made at Denham, of a 
Houle and 40. Acres of Land, in parochia de Denham, the venire 


facias was awarded De Denham a Uervict paſſed fo2 the Plaintiffe. 


It was moved in Arreſt of Judgment, that the venzre facias was miſ- 


awarded, becaule it was not awarded, De parochia de Denham. 


Judgement was giwen fox the Plaintiffe, and this affirmed in a TA1ic 


of Erroz, the miſadwarding of the vere facias, being only aſſigned 


fo) Erro2, and Judgement affirmed by che Court, that the verre 
facias was well awarded. In the pꝛincipall Caſe here, the verire 


Facias to be well awarded, and Judgement was given foz the 


Plaintiffe 
The 


7. er. Mic. d. fac. The B. of Lond. & Pollards caſes; 47 


— 


The Biſhop of London, and Baldwine Plaintifs againſt 
Drew Defendant. — 


TUizic of Errroz to reverſe a Judgement given in Communi banco, in a 

Denne Ipedir , the Caſe was this, The Bilhop of London, at Fullam, Jer EA Milly 
did giant the nert Avoidance co a Church of his pzeſencation in the County of 502. = 
Wigorn. upon an Iſſue taken, quod non conce ſſit 0 this was tried in Comitatu Error upon a 
Wigorn. Judgement fo2 the Plaintiffe, and a Wait of Erroz bzonghe, and I mi- 


fox Exro? aligned, that this was amiſtrpall, againſt this the Book of 43.3 43.E.3. fo. f 
fo. 1. was cifed to pꝛove that the tryall ought to be where the Land is, and ſs the cryall co 
was it cited to be adjudged in a caſe between Heale, and Spratt, concerning the be where the - 
Church of NewtonsJefferies where the Gꝛant was made in London, of the next e is, Heal 
avoidance of a Church in the Countie of Devon. and there in that Caſe it was e eee — 
ad judged, that che Tryall ought to be where the Land is. Fenner Juſtice, a g2ant jngly for ho 
is made here in London, of Land in Comitatu Wigora. Nox conceſſit is Church of 
pleaded, and Jlſue taken upon this, this may be well tried in either place, either Newton Jef. 
where the Ezant was made, 02 where the Land lieth. Yelverton Iuſtice made 1 858 

ſome doubt whecher the Tryall were good, in Worceſterſhire where the Church _ 
was, Williams, Fenner, & Croke, luſtices, cleerelp of opinion, that this Triall | 
in Comitars® Wigorn. where the Church was, was good, and che Iſſue well crp- |= pg : 
ed, and Judgement was afterwards given accordingly foz the affirmance of che 8 : 
fozmer Judgement. Velverton Iuſtice agzeeing with the Court herein. 


Pollard Plaintif againſt Caſy Defendant. 


Nan Action of Treſpaſle , fo) ſtopping of a wap, upon not guilty pleaded, a 
Uerdict was given foz the Plaintiffe in arreſt of Judgement, two Exceptions 
were taken at the Declaration, that the ſame was not good. The firſt Excep- 
tion was, that the Plaintiffe clatmes to have a wap, from his Houſe co a Pill, ” 
and ſo back again, from the Mill, to his Houſe, and that the Plainciffe claimes an Freſpaſte ſot 
inheritante in the Douſe, and there koze he oughe to babe had an Aſſiſe of Nuſans, ftopping of a 
and not an Action of Trelſpelle, and fo2 this was cited the Book of Mic. 2. H. 4. fo. 11. way. 
and of Hillar. S. Eliz. Dyer. fo. 248. Pla. 80. The Court in this cafe was Cleere A 
of opinion, that the Declaration was good, and that the Plaintiffe might have et- OE a AG 
ther an Action of Treſpaſſe, upon the Cale, oz an Alliſe of Nuſans,- which he fiſe of Nuſans 
pleaſed, and cither wap good. The Second Exceptton was this, every way lyeth. Mich. a. 
ouabt to be, either appendant oz engzoſſe and ſo to be laid, and it is not here in — ap 
this Declaration alledged by the Platntiffe, that this way was appertaining to the Dyer 2 4 
Douſe. The Court were cleere of opinion, that this ought to be ſo expꝛeſſed in pia. 80. 
the Declaration, foz that che Plaintiffe here in this Action is only foz co recover 
Dammages , and that foz the treſpaſſe done, but in an Aſſiſe of Nuſans, other- 
wile it is, foz there the thing it lelle to be recovered. In this pzincipall Cale he 
ought not to alledge in his Declaration, that this wap, was appendant to che Judgement | 
Houſe , fo2 it is laid to be from the Mouſe unto fuch a place, and from che ſame 5 ga 
place, back again to the Houſe , and ſo the Declaration is good. Aud thers 
foze the Rule of the Court was, 2wod iutretur juditiun pro querente. 


Pompier 


= 48 Termin. Mich. 8. Fac. Pompier, & Smiths caſes. 


— 


Pompier Plaintif againſt Chamberlain Detendant. 


Entred Hil, . | | . ; : 
Jac BR, 505 I a Reple vin, the Defendant avo ws the taking, and juſtifies fo that the place 


„ where the taking was, was called Ree-meadow, patcell of the Mannoz of Dam; 
A Replevin heing the F2eehoid of one Chamberlaine, and that he, as his ſervant, did take 


3 the Cattell there dammage fealan:,and ſo judilles his Servant unto Chamber- 


Replication Jain, and in his right, The JPlainciffe replies, and foz Plea ſaith, that long 
had for want time befoze Chamberlaine was leiſed of this, that ene I. S. a Stranger was 
of a Travers. (olga , and ſo convepes a Title to himſelfunder him, but cakes no Travers, es 
Frechold alleadged to be in Chamberlain. The Court cleer of opinion, 

that the Plaintiffe ought to have made anſwer to the Freehold of Chamberlain 

by way of Traverſe, Williams Juſtice, he ought to have ſaid, that long time bes 

foze Chamberlain was ſeiſed, that I. S. was ſeiſed, and to have concluded with 
3 a Travers, que hoc, that the ſame was the Frecholo of Chamberlain tempore 
eee capt ionis, Aud this had been good, but the Replication being without this Cra. 
Sinn the berſe, is not good, and ſo Judgement was given by the Court koz the Avow⸗ 


aintiffe. ant, againſt the JPlaintiff. 


Smith Plaintiffe againſt Nuſam Defendant. 


Entred Paſc. TN on Action of Debt hzought foz Rent, the Cale was this, George Smith 
8.lac.B.R. Father of the Plaintiſfe, made a Leale fo} Pears , reſerving twentie Markes 
-—p 40 W Kent at two Feaſts, ſolvendum the ſaid twentie Parkes cid G. S. & heve- 
Rent. dibus ſuiis ad terminos prædictos, and doth not lap, per equales portiones, after. 
wards the Father dyes, and the Plaintiffe his eire brought his Action of Debt 

koz the whole twentie Parkes, pzetending the ſame to be all paid at each Feaſt, 

twenty Markes, and declares that this Rent did grow due, aud payable co him, 
Where the * heres. To this Declaration the Defendant demurred in Low, becauſe the 
Law will ſup. Action was bzought by the Plaintifie lo; the whole twentie Markes as due ac 
ply words de- one Fc aſt, whereas but a moit ie thereof was then due, and the Declazation ought 
fectiveina to hav? been foz no mote then fo} a moitie of the ſaid twentie Parkes, Yelverton 
| s aa of juſtice &- curi , when twen tie Parkes rent is reſerved to be papd at two ſeverall 
A Feaſts in the pear , the Law, by conſtruction, will make this Ren: to be ſeverall, 
Brooks tit. ap · in the time of the payment thereof, as appears by the book of 13. H. 4. Br. tit. 
porcionment apporcionment pla. 20. where a Rint ef? reſerva ſolvendum al feaſtis al Mich, 
Pla.20, S. P:/c. this hail be taken by intendement of Law, to be ui porcionibus, and 
the Law by neceſſary couſtruction ſhall ſupply this, which was thus defective in the 

' wopys of the reſervation, the Plaintiffe here intitles himſelf co this Rent as heir, 

but makes no Title at all to himſeife, in his Declaration be only ſaith therein, 

- that he is Sonne and Yeire of George Smith the L cſſs2 his Father, but it is 

not alledged in the Declaration, that this Action was bzought by bim, es Heir 

as he ought ts have done, and ſo fot this defect, the Declaration is vitieus, Wil- 

Indeement liams Iuſtice, he ought to have (hewed in his Declaration, how he came to the 
for e De- Reverſion, thereby to intitle himſelke to have an Action foz this Rent. The 
* Court was cleere of opinion that the Plaintifle had very much failed in this 
= int per bis Declaration, and therefs;e by the Rule of the Court, Judgement was gi- 


Billam. ven foz the Defenvant, 2.404 quærens Nil capiar per Bill im. 


Hoblins 


* rr Pat, SITY <p. 1 * 
7; 9 1 e * J 
N e 
. 


» 


77 ermin. Mich. 8. fac Hoblins Cale 


Hoblins Plaint againſt Kimble D:fendant. 33 
Na zit ot Ecroz to reverſe a Judgement given in the Court De Communi 5 
Banco in an Action of Detinue there b;qugh!, in which Action, f 7 Platntitle verſe a judge- 

there counted to his dammage of 100.1. the Jury found ihe damages to be 150. l. went in the 

# ſo the Jury found moꝛe en dainmages then the ]Ilaintiffe hun ſelk had counted upon ee. + 3 

in his Declaration, the lainticke in the Court of Tommon Pleas, bad Judge- wy nk ” 

ment there given him koz to recover 150. l. accozdivg as the Tury kound upon the ee 
this Judgement, a TAtit of Trro2 bydught, and this only inliſted upon, and alüg⸗ s fer grea- 

ned fo: erro2 , that the Judgement was thece given bp the Court, accoping to wp 3 

the kinding of the Jur p, being fo2 gzeater dammages then the Platniifie there Him- 8 
ſelk did declare foz,, and lo foz this cauſe the Judgement was crroucous, and ted for. 

that the Plaintiffe ought to recover no greater dammages then he hinſclf declares 

foꝛ, Chougy the Jury ünde moze, many Books were cited to this purpoſe, es 9. 

Eliz. Dyer 258. 20. E. 6. fo. 7. in an Action of Treſpalle, the Platniffe counts 

to bis dammage of 10. markes, the Jury found the dammages £2 10. l. the Plain: , Elz Dyer 
tiffs pzaped to have his dammages of 10.1. accozding as the Jury had found, there 8 2. Hs 
the Court made ariſwer, that he would have his Judgement foz 10. markes ac 
coꝛding to his Count in his Declaration, fox it is there (ad, that they may ab idge 
dammages, but not encreaſe them, and with this agrees the Book of 42. E. 3. fo. 
7. where in an Action of Treſpaſſe the Plaintiffe declares 2d dæmnum 40. I. and 
che Jury do linde the Dammages to 43. l. the Plaintiffe ſhall recover but 40. l. Hf 
accozding to his Count, 2. H.6. fo. 7. the Plainciffe ſhall recover dammages ac Piz tit Pom. 
coꝛding to his Count only, and not as the Jury findes, though they find greater mage pla. 16. 
dammages, 8. H. 6. fo. 4 & 5. ta this purpoſe, 42. E. 3. fo. 7. In an Action of 8. H s fo 4.5. 
Treipaiſe, the Jury found fo; the Plainciffe, and dammages 42.1. the judgemen; of #* E.3 f0.7. 
the Court was, that he ſhould have but 40. l. foz that his Tow: © was but to his 

dammage of 40. l. 13. H. 7. fo. 16. 17. Ju an Action of Treſpaſſe, the Plaint ilfe 4 e 

counts to his dammage of 20. matkes, the Jurp found dammage to 22. markes. ” | 

It is there held, that this is a good finding of the Jury ko; 20. markes only, 34.. , 3 

E. 3. Fitz. tit. Dammage Pla. 7. the Jury find the: waſte, to the Dammage of dt. = ar : 

40. l. where the Plaintiffe, declared but to his Dammage of 10,1, the dammages mage pla. 7. 

here were trebled becauſe the Statute is, that in this caſe he (hall recover treble 

dammages bp the Statute of Glouceſter cap. 50. but in other actions, es Fitz. 

there obſerves, that the Plaintiffe ſhall recover no greater dammages then he counts | 

fo2, although the Jury do finde greater dammages foz him. 2. H. 6. fo. 7. Fitz. 2. ¶ 6 fo. Fitz. 

tit. dammage pla. 16. In an action of Treſpaſſe the Plaintiffe counts to his tic Damauge 

Dammage of 20. l. the Fury linde fo2 him, and's datumages to 30. 1. he ſhall te Pla. 16. 

cover dammages accozding to his Count, and not accozding to the finding of the 

Jurp, foz that the Plaintiffe himſelf , did beſt know, what he was by the creſpaſſe 

damuificd, and the Jury map leſſen, but not enlarge, the ſame, 17. E. 2. Fitz. tit. 

Dammage pla. 13. In an Action of Debt upon an Obligation, the Jury findes 17. E. 2. Fitz. 

greater dammages then the Plaintiffe counts upon, the Plaintiffe ſhallonlp recover 9. 3 

the dammages as he hath counted upon, and according to this ate the Books of Eh | 

43. E. 3. Pitz. tit. Dammages pla 73.44- E. 3. fo.12.& 29. E. 3. fo. 49. Fitz. tir. 43.K.3. Fitz 

Dammages pla. 123. Ju the pꝛincipall cale here it was held by the Court, chat eit Dammage 

where the Plainciff both declare no certain dammage,there he ſhall recover ſuch dam- pla. 7 3.44. K. 

mages as the Jury find, but where the Plaintiffe of a certaine dammage, aud the N 

Jurp do find greater dammages, there the Plaintiffe ought to have no greater dam- „ 

mage then accozding to his Court, and not as the Jury findes, they finding gꝛeater pla. 133. 285 

dammage then the Plaintiffe declared upan, and in thts action the Plaintiffe declare» ; 

ing to his dammage of 100..1 and the Jury finring fo2 the Plaintiffe , and 

bammages 150.1, and he having his judgement fo} 150. l. actoꝛding to che finding of 3 

the Jury, and in moe then he Counted ee ſo fo this cauſe being the only erro2 judgemett 

inſiſted upon, the Court were all cleere ok opinlon, that the Judgement ſo given in the reverſed per 

C. B. was errontoits, and therefoze by the Rule of the Court! the judgement <® 

was reverſed. D | : bo Allis 


42.E.3. fo.7. 


Termin. Mich. 8 Fac. Mills, & Bode caſes. : 


Mills Plainti — —— 
eee N an Action of Treſpaſſe againſt three Defendants, the firſt pleads generally 
In 5 firſt, Non cul pam, to the whole: the ſecond pleads, as to part Nor cup , and the 


toreverſea third, as to another part pleads Nox cala Tilues joyned againſt them all at the 
judgement in trpall, the Jurp found the firſt Defendant * e whole, and the other De⸗ 
che C B. fendants guilty of the ſeverall parcells, and did a ntire dammages fo) the laiu⸗ 
tifke, and Judgement given fo2 the Plaintiffe acco2dinc ly in the C. B. and a wit 
of Etroz bzought to reverſe the Judgement, and this only aſligned fo; Erroz, ui 
[nratores ſe male geſſerunt, in veredicto dando Curie , this is a clecre erro:, 


Iudgement | ans Eg | . 
eee per and koz this Erroz, Judgement was re verſed per Curiam, and à new tryail to be 


Curiam. . had, 


Brocke Plaintif, againſt Beare Defendant. 


D* an Action of Treſpaſſe upon not guilty pleaded, the Jury found a ſpeciall Aer. 
Brock plain - Lpict , and upon the ſpeciall Uerdict, the caſe was this, A Coppiholder of Juhe. 
mow 8 ritance, did lurrender this, to the uſe of one fo2itfe, and afterwards to the uſe of 
dune. Hil. . Ja. another, and his ljetres. The Tenant fo) like of the Coppibold, do:h build a 
B. R. Ror. Manſion houle, and dies, alter his death, the Copptiolb Tinant of mheritance, 
711. pzecending that fsure Acres of Land, of Freehold, were not Laid to this Oouſe, 
| ( accozding to the Statute of 3 1. Eliz. cap. 7. made againſt Cottages erected) pulls 
this bouſe down. The Jury finds, that by the Cullome , no Coppihold Tenant 
of Inheritance, map pull down any dwelling houſes, but if he do, the ſzine ſhall 
Stat. 31.Eliz bo a fozfeiture, and tha! this pulling down of the boule was contrarp co the Cu- 
cap Srv roy ſtome. Brocke the Plaintiffe being the Lo2d of the Mannoꝛ, and pꝛetending this 
wes, t be a foxfiture, brings his Action againſt the Defendant the Copppibolder. al- 
ledging 8 that the Defenvanc proſtravit, & voluntaric diruit. me ſſuagium præ- 
dictum. The Court cleere of opinion, that the Coppiholder could not pull down 
this Pouſe, his colour fo2 ſs doing, being onlp, becauſe that four Acres of Free- 
hold Land were not ſaid co the ſame, The Cuſtome found co be, that the 1. oꝛd 
in ſuch a Caſe, may well enter fo: a fozfeiture & tenentem expellere, the Defen- 
dent here, becaule he had the Fee, and Inheritance, as a Cuſtomarp Tenant, pzes 
tended that he might well pull down the Honſe. Fenner luſtice, if a Tenant builds 
a houſe» and this is not covered, he may well pull this down again, fo2 that be foze 
the covering of it, it is not a houſe, but when the Pouſe is covered, he cannot then 
pull it down, but it ſhall be waſte: che Jury have found this pulling down of che 
' Houſe, to be a fozteiture, by the cuſtome , the uſage, and cuſtome makes a 
Coppyhold. Yelverton Tuſtice, the place where this houſe was built, was anci⸗ 
ent Coppibold Land, if Leſſee fo; life builds a houſe upon his Land, and afcer- 
wards pulls it down again, this is waſte, and this is a forfeiture in the principall 
Caſe. Williams Tuſtice, Leſſee fo) life is, with a condition, that he ſhall not do 
waſte, he builds a houſe , and pulls the ſame down again, this is done but of late 
time. and thcrefoze he cannot enter fo2 this condition, pet this pulling down is 
waſte, and he ſhall be puniſhed foz his waſte. Ferner luſtice al contrary in this, 
fog he may well ente r foz his condition. Williams Iuſtice cleerelp, he cannot enter, 
fo this condition, fo2 that this condition, is annexed unto the Land, and not unto 
the houſe, which was built, but ok late time, and ſince the condition, but whether 
this pulling down of the houſe by the Copppholder ok inheritance, be a fozfeicure 
of his Coppihold eſtate, this is ſomewhat doubt full, in regard that this houſe wos ſo 
built, and erected but of late time. Fenner, & Yelverton Iuſtices cleere of opinion, 
that this pulling do bon of the houſe is a fozfeiture, foz that the place where the houſe 
was built, was ancient Coppphold land. Fenner Iuſtice, Leſſee fo Life is, upon cons 
Termin- Hill. dition that he ſhall do no waſte, the Leſſee commits waſte, the Leſſoz enters fo2 che 
8.Jac.B.R. the condition bꝛoken, he ſhall not have an Action of Waſte , foz Taſte 
| done befsze his Entrie. Afterwards Termin. Hillar. 8. Iac. B. R. 
This Caſe was mo ved again, and John Moore argued for Brocke the Plaintif. 
5 Two 


Termin. Mich. S. Fac. Brockes Caſe. 


SI 


Two matters ariſe upon this ſpectall Uerdict. Firſt, Thecher a Coppiholder, map 
by law juſtiſie this erection of a Cottage, and Secondly, if be ſhall be diſpenſed with⸗ 
all fo2 this, by Statute Law, whether then by the con:mon Law, this pulling down 
(hall be a foxfciture, if not, then whether it ſhall be a fozfeiture, by the Cuſtome, 


as the ſame is founo by the Jury. Firſt, it is to be examined here, what Eltate a 


Coppyholoer , 62 a Cuſtomary Tenant hath, he hath only a bare eſtatr, as a Te* 
nant at will, and this is not to be denyed, a Tenant at will, ought not to deale, o: 
mevdle wich the Land, he is not bound to doe, and perfozme ſuch things upon the 
Land, as Tenant fo? pears is to do, and this appears by Littleton, that he ſhall not 


be puniſhed tu waſte, fo2 permiſſive waſte, 8. E. 4. fo. 6. & 7. & per the common 


Law, Tenant at will cannot cut down any under-wood , and voluntary waſte by him 
ſhall be a fozfeiture, and ſo it he alien, oz make a Feoffemenc, oꝛ a Leaſe fo? 


years, as appears in Murrell and Smiths cafe, Coke 4. pa. fo. 24. & Taverner, ” 


& Cromwels caſe, Coke 4. pa. 27. if a Copppholder cut down Trees, this ſhall 
be a fozfeiture, and by 9. H. 4. Fitz. tit. Waſte pla. 59. that a Tenant by Copy 
of Court Roll ought not to do walte, noz to cut Trees co ſell, but only kor co re: 
pair his Mouſe, he hath here an inheritance by the Cuſtome, but when bee 
both that which ts Contrary to the Cuſtome , hee ſhall then be in no 
better a condition, then a bare Tenant at will, if Lellee foz pears build a Houſe , 
and aftcrwards pulls it down again, this will be waſte, ſo here in this caſe , the 
pulling down of the houſe by Beare the Coppiholder , is a fozfeicure by the Sta- 
rute of 31. Eliz. cap. 7. no Cottage erccted is to be ſuffered, unleſſe that foure 
Acres of Frechoid Land be Latd unto it, this Statute was made to reſtrain Lozds 
of great Taſtes ,f:om building of Cottages, without laying of four Acres of Free- 
bold Land to the ſame, chis Statute to be extended to none, but to thoſe which 
have a Frechold of inherttance , and not to be extended unto ſuch a Coppibolder, 
but admitting this to be within the Statute , hath the Coppyholder then power 
and Authozitte by this Statute (as this caſe is) to pull the houfe down agatne, he 
hith not. Yelverton Iuſtice, this Cale needs no help ef any cuſtome, fo; by the 
Common Law, this is a cleer fozfeiture. Ik che cuſtome be, that a Coppyholder 
may pull down Houſes , ſuch a cuſtome is not good, if the cuſtome be, foz a Cop- 
piholder to cut down Trees, in thts, foz the warranting ot ſuch a Cuſtome , the dif. 
ference will be this, if he be a Coppiholder of inheritance, then ſuch a Cuffome 
foꝛ to cut down Trees, by ſuch a Coppiholder , will be a good cuſtome, but other- 
wile it is, if he be but a Coppiholder fo life,chere ſuch a cuſtome to cut down Trees, 
is not good. As to the Statute of 31. Eliz. cap. 7. againft the erecting of Cot · 
tages, this Statute extends to every Freeholder, ta any one which builds a new 
houſe, oz converts old houſes unto Cottages, this Statute meant ts meet with 
them all, and ſuch a Coppibolder, as in this ÞzincipallCaſe, is within the danger 


of this Statuce. Croke Juſtice agrees in thts, and that a Coppibolder cannot 


pꝛeſcribe to do any thing, chat may any wapes trench to the diſinheritance of the 
Lozd, - a Coppiholder of inberitance, by cuſtome, map cut down Trees, but not 
another Coppiholder. Fenner Juſtice, a Coppiholder is not within the Statute of 
31. Eliz. cap.7. and if the Lozd laycs Freehold Land to this meſſage , this is no 
parcell of it, and fo not within the Statute,and there is no ſuch power'in a Coppp- 
holder to do as the ſtatute doth require to be done, i was pꝛeſent with cheLozd Pops 
ham, when at an aſſiſes he did ad judge accoꝛding to this upon an evidence befoze him, 
t jat a Copppholder was not within the ſtatute of 31. Eliz. cap. 7. fo2 erecting of Cots 
tages, and this I conceive to be verp cleere, that a Coppiholder is not within that 
ſtatute. But as to the other point, J bold it, in ſome cleereneſſe, alſo that when che 
Coppiholder, in this pꝛincipall caſe, had erected ſuch a houſe oz Cottage, he cannot 
pull the ſame down again, but it will be a fozfeiture. Flemm.chiefe Juſtice, the matter 
here was, that the woman who did erect this houſe, oꝛ Cottage, was a dte 
nant fo2 life, and did not lap 4. Acres of freehold land to it. As to the chief point in 


8 E. 4. fo. 6. 
8 7. 


Murrell 8: 
Smiths cale 
Coke 4. pla. 


fo. 24. 


Taverners & 
Cromwell 
caſe Coke 4. 
pa. o. 27. a. 
9. H. 4 Fitz. 
tit. waſte pla, 
59. 

31. El. a. cap. 
7. 


4 I El. 2. cf. 7. 


queſtion, being, whetber a Coppibolder may pull vown houſes edified, & erected fot - 


havication, it is found by the ſpecial verdict,thacby the cuſtom ol the Pannoz, a Cop- 
piholder ſhall not do anp waſte;F# it is was cleet, that if a Coppi. do pull down ns 


— — 


31. El. 2. ca. 7. 


; 


_” 
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when they are built, this (hall be adjudged to be Waſte; and it is as cleere, that 
this ſhall not be ayded, by alledging that the ſame was newly built, kfoz this 1s 

not matteriall, fo2 when the Houſe is once builded, the lame is then annexed unto 

31, Elz. cap. the Freehold, the ſecond matter here conſiderable is, touching the Staime of 31. 
7. Eliz. cap. 7. whether a Coppyholder be within this Statute oz not, if a Toppy- 
holder of 20. Acres of Land, to him and his Deires by the cuſtome of the Þaunoz, 
erects a Houle , 02 if a Copppholder be, who hath but thzce Acres of Land of inhe- 
ricance, by the cuſtome, and having no Pouſe, ercctsa Pouſe, J think( and that 
in ſome cleerneſle ) that a Toppiholber is not, nor pet ever waz taken co be within the 
meaning and intention of the ſame Staute is gevecall, That no perſons (hall 
erect and unleſſe he lay four Acres of bis Freehold Lang co it this is to be 
underſtood ( if he be a Freholder) and doth erect a Houſe, and not lap 4. Acres of 
Freehold Land to it, he ſhall then be in danger of that Law. Buche Copppholder is 
is not within that Law, it he build a oule fo2 the Habitation of others, the Sta- 
tute reſtralnes none, which vo build a Pouſe fo their own dwelling, but fot co-p3c- 
vent, and to meet with, the gzeat greeviveſſe of Landlozds, was this Statute made, 
the which Statute intends ſuch a one, who hath good power to build, and alſo to 
pull down, as hc plesſeth, and when he pleaſeth , which a Coppyholoer hath not, 

- noz2 pet a Termoz fog years, & cherefoze they are not within the ſame Statute, if the 
Cultome of a Coppphold mannoz be, that if a Copppholder do commit Waſte , that 
this Hall be a fozfeicure, this Cuſtome hall ve taken ſirict, and ſhall not be ex- 
tended co permiſſive. waſte. Ju this pzincipall Caſe , che pulling down of this 
Houle by the Copppholzcr. is a cleere fozfeicurc of his Coppihold eſtate. Yelver- 
ton juſtice, the Statute is generall, No perſons ſhall erect—but pet there 8 ns 
queſtiou, if a man do erect a Poule foz his own habitation , this he map very well 
do, and ibis is out of the Statute, fo the Statute is this, that he ſhall not build 
a Youle fo; the habitatiot of another ; without laping of foure Acres of Frechold 
Lanz ta it, ocherwiſehe hall be in danger of the Law. But if a Coppibolder 
ereccs pipers Cottages upon the Land, within the Pannoz, oz if a Fteeholder 
erect LACK, and dwells in the ſame himſelfe, this is not within the danger of 


- 


the Statgie. Flemming chiefe Juſtice, If a Coppiholder having twelbe Acres of 
L.and,erects a houſe, and allotsto it, two Acres, chis is not within the Statute. A 


tholpcrerect#2 Cottage, and tapes Freehold Land, part ot his own Freeholy 
Land ta it, ct this is hat within the Stetute, natwithſtanding, that it is not Cop- 
pphold Loud, but Freehold Land, that is laid to it. This matter was afterwards 
moved again, & Curia uncment accord, that this Statute intends Cottages e- 
recied dq the habitation of others, that is to ſay, fog Strangers, and ſo by this 
meaneg to dram many together, to2 the pꝛe vention of which miſchiefe, that might 
thereby enſue, was ibis Dtatute made. Williams Iuſtice & Curia accord. in 


eg E112. this, that a Copppholzer, is not within this Deatute of 3 1. Elia. cap. 7. foz erect» 
ing See and the Court alſo agreed in this, that the pulling down of 
this Pouſe, (io erected by the Coppiholder) by him is a Cleere fozfeicure of his 
Iudgement bald eltace, and {0 per curiam, Judgement was given koz the Plaintiffe, 
Curigm and the Rule. of Count entred accopdiugly , qued intretur juditium pro que- 

Fr Wbien⸗ rente. 


Hiewet Plaintif againſt Norberow Defendant. 


aum of Treſpaſſe, fo2 taking of a Cow, the Defendanc juſtifies; as 
K Soylitie of the Kings Panno! of Dunſtable, and upon the juſtification, che caſe 
appeared to bethis, That- at the Court Baron, there held, the Plamtiffe being a 
Dum, wa attached 0 came to the Court, but came not, afterwarvys he was di- 
ſtrained, per bena, & catalla, and pet came not, whereupon the Defeudant as 
; Bailifſe of the Panns}, cauſed the diltrefle to be pꝛaiſed and ſold. The queſtion 
was, whether dp this hts not appearance after that he vis diſtratned per bone, & 

ot mote TH: 19 | Catalla, 


( 


1 


Termin. Mich. S. fac. Hewets caſe. 8 

cat alla, the biſiri lle Co taken be fozfcited, 02 not, and whether this diſtreſſe fo taken 
ko the Caule, ſo as afozeſatd , may by the Bapyltcfte be ſold, oz not, fo) the ſale of 
the diſtreſſe, the Boek of 18. E. 4. fo. 21. was cked, where the Sheriffe returns 19 E. 4 fo. 21. 
that he had diſt rained the partie by certaine Chattels ad valenc iam xx. d. the which 1 
were kozfeited. Williams Juſtice, the Daylife may (ill the diſireſſe taken, ik he 
came not in at the time appotnted, the diſtrelle by which he was attached, ſhall be 
Fozfeited, and may be lold. Fenner, & Velverton Juſtices al contrary, the Di⸗ 
ſtreſſe g not kozkeited, noꝛ can be {old by the Baplifke, but upon this his not appear- 
u chere ſhall iſſue fozth againſt a him, a deſtreſſe infinite, irt, an Attachment 

to be, and it he appears not upon this, then a Diſtringas, per bon? & catal- 
la, to iſſue out. Williams Iuſtice, by his not appraring, the diſtreſle taken is foz- 
feited. Fenner, Yelvercon Iultices cleerely, the diſtreſſe bp this is not kozkeited, 
but a diſtreſſe infinite ſhall be awarded, but no Cattell ſhall be attacher, but only - 
ſuch, in the which the partie attached hath a pzopertie,bur in caſe of another viftreſs, er the gif. 
otherwiſe it is not, being there material whetheꝛ he hath any pꝛopertie, o2 not, in 1 
the Cattell diſtrained, and the reaſon of the difference is this, koz that when göods 
are attached, fo2 the ust app:aring of the partie, the goods are to be kozfeited, and 
this is the reaſon foz that, one by his not appearing, ſhall not fozfeit che goods 
of another man, but otherwiſe it is in caſe of another diſtreſle taken, fo2 chere the 
diſtreſſe ſo taken, ſhall be only in (foodie Leis, untill ſatisfaction be made co 
the partie which hath diſtrained the ſame. This Caſe was afterwards moved 
again, and the only queſtion inſiſted upon was, whether the Bapliffe may Cell a di⸗ 
ſtreſſe bp him taken, fo2 a default, in not appearing at a Court Baron, o2 not, che 
Bapliffe here in this cale kept the direſſe ſa by him taken twentie dayes, and 
afterwards ſold the ſame, and ſo juſtifics the taking, and ſale thereof, where a di- 
ſtreſſe ſhall be ſold, and where not, theſe Books were cited, as 3. H. 7. fo. 4. 6. 
It was there moved, that ik the Lozd of a Manno; having a Leete, and a diftreſſe 
be there taken, foz the Lozd whether it may be ſold, oz not, there by Fairefax hee 
may well ſell che diſtreſſe, foz that this is the Court of the King, notwithſtanding 
it was in the hands of a common perſon, and lo is 11. H. 7. fo. 14. a & 21. H. 7. 1 H. 7. ſo. 14. 
fo. 40. 6. whether in this pꝛintipall Cale, the Bapliffe may fell the diſtreſſe, being 2.21. H. 7. fo, 
taken in the Court Baron of the King. Ft was urged, that this was not 4 6. 4 
meezlp a Court Baron, but a Court of Recozds, and it was (vria domini re- 
gis manerii ſui de Dunſtable, by the Bock of 9. E. 4. 2. if Cattell are diſtrain- 9.E.4.fo-z65 
eo, they are to be put in a common pound, that ſo the owner may come co give | 
them meat, and it they there dye, this ſhall be at the loſſe and perill of che owner, 7 
but if they be bena peritura Which are taken by wap ok diſtreſſe, if they come to a 
perich, and ta be good fo) nothing, this hall be at the perill of him that diſtrainend 
them at his loſſe, and therefoze for this ceule, in ſuch a Caſe , ſuch a diſtreſſe may 
well be lold, rather then to be ſuffered to periſh. See the Stature of Magna Stature: Map- 
Charta cap. 8. Raſtall Debt to the King fo. 101. and the Statute of Marlebridge na Charta 
cap. 10. Raſtall tir. Diſtreſſes fo. 107. pla. 1. Curia. but there is no Statute made ep. 8. Raſtall 
as touching Diltrellſes to be taken in a Toure Baron. Williams Juſtice, he was ebt to che 


is foꝛteite d, as in an Attachment, where attached, by his Lands and Tenements, #2-Raſtallaie. 
per emnesterras, C tenement a, the diſtreſſe was firſt; he was alſo diſtrained, and egen 
did not appear at the dap, and therekoze pleaded, that the diſtreſſe was taken, &- "OS 
legitimo modo appreciare fecit & adtunc, & ibidem vendidit, the goods were 
well taken, foz his not appearing, the viftrelſe fozfeited , and the ſale of the diſieefſe 
good, ond the Defendant may verp well juſfifie the ſale. All che other Judges 
cleerely againſt him in this, that che 1 illreſſe was not fozfeited, and the ſale made Judgement 

by the Balilfe not good, but he ought ſafely to have kecpt the diltreſſe, and nyt fo Fer the gutt. 
have fold the ſeme, and ſo per Curiam the julliſitation of the Defenvant'{8s fication to ſell 


Bayliffe of the Cure ) ed ſeil the Dilireſſe is not good, and ſo by the Riffe ofthe the diſtrefle 
Comes, Audgement was entred fo2 the Plaintiffe. » _ Was not good 


— 


— 


Fermin. Mich. 8. Fac. Dominus Rexs caſe. 


An Irforma- 
tion upon a2 
Quo Wafran- mer, 


Dominus Rex Plaintif againſt Stafferton, and Brown 
Defendants. 


| A N Information upon a Que warranto by what TUarrant they claimed to 


have cercaine Liberties. Brown, one of the Dekendants diſclaimes in all 
the Liberties, and ſo a Judgement entred againſt hun koz the King upon his diſclai⸗ 
the Defendant Stafferton diſclaimes like wiſe in all, but only, in one, and 


to for claim- that was, to have, and hold a Court Baron, and fo maintenance of this, by bis 
ing liberties. plea he ſhewes, that Sir Henry Nevill was ſeiſed of an Ancient Panno}, of which 


12. E. 4. fo. 


18, 6. 


19.H.8 Br. 
Caſes fo. 2. 
pla.7.Br. tit. 
Incidents pla. 


Br. tit. Quo 
warranto. pla. 


4. 


Kellaway fo. 

138. in Jrine- 
re E. 3. pla. 3. 
in a Quo war- 


ranto, he 


claimes a 


Court of his 


Tenarts. 


32.H.6. fo. 9. 


Hill. 4. E. 3. fo. 124. pla. 25. 


6. E. 3. fo 243.9. E. 3. 
Mannor by the name ef 8. 1. 
Land 


* 


17. Z. 3. fo. 8. a Mannor by the 
name of Knights fee. 


Mannor, the Mannor of Newnam and others are parcell, and con vepes co himſelf, 
from Sir Henry Nevill an àdmittance to the Manner of Newnam in 4. Eliz. and 
ſo likewiſe of two others (s) of Lakes, and Ayleworth , thele by the name of ſo 
manp Acrcs, and ſhewcs that a e ſuage, and ſeren Acres of Cuſtomary Land, 
uſed to be Demiſcd, were to him conveyed by Sir Henry Nevill Tenendum ſecun- 


dam conſuetndinem manerii. The lole and oulp queſtion in this Cale, upon this 


Duo Warran to was, whether Stafferton, by his Plea hath ſo well intitled himſelf 
to the Manuoꝛ of Newnan, as that he map juſtiſie the keeping of a Court Baron. 
Age inſt this 2 #arraxro, as was argued, chat where there is a Yannoz , there 
of Common right, as incident thereunto is a Court Baton, and this appears to be 
ſo by che Book of 13. E. 4- fo. 18, Even az a Court of Pypowoets is incident to 
a fapre, and with this agzces the Book of 19. H. 8. Br. cafes fo. 2. pla. 7. B. tit. 
Incidents. Pla. 34. here in this Pyincipall Caſe, the Quo warranto is Duare cla- 
mat tencre ( uriam Raronam, In Ir. 17. E. 2. Brie. dit. Quo warranto Pla. 4. 
Quo warranto, he claimes to hold a Court of his Tenants , within his Panvoz, 
It is there held, that it is ſufficicnt fo2 bim, to ſhew that he there hath a Pannoz, 
without ſaping any moze, and there it is laid, that he need not to make any fur» 
ther oz other anſwer thereunts , lo he might well have pleaded here, that he had 
a Maunor witli out ſaping any moze Kellaway fo.138. In Itinere en temps roy, E. 
3. pla. 3. en Gerneſey, un Quo warranto ifluiſts, pur, &c. he claimes to habe 8 
Courcofhis Tenants, it is here ſaid, that the Common Law, gives him a 
Court of his Tenants, and therefoze he ought not to make any claime to it, fo 
that this yt ih not in point of Fzanches, ſo here in this pꝛincipall Caſe , the Cours 
Baron, lyeth not in point of F1anches, but admitting that he ought to make a title 
unto this Panoz, he hath here made a good, and a ſufficient Title, one Manno; 
may well be parcell of another, and one Mannoz map be held of another, as appear- 
eth by the Book of 32. H. 6. fo. 9. All that is here deſired, is but to hold a Court 
Barren as to the manner of his Title here made, he intitles himſelf to this 


M anno of Newnam, by this manner of conveyance by the name of a Pefſuage,and 


of ſeven Acres of Land Cuſtomaty, uſed to be demiſed, tenendum ſecund um con- 
ſuctudinem manerii. In Hill. 4. E. 3. fo. 124. pla. 25. where 
the convepance to a Manne: is pleaded to he by the name of two 
Meſſuages, and of two Carewes of Land, and by 6. E. 3. fo. 243. & 
9. E. 3. Aſſigne pleaded of a Pannoz, by the name of 8. l. land, c thert- 
ſoze it alſo appearet h, that a Mannoꝛ may well paſs, by the name of 
8. Hland, oz of a meſſuage.Alſo a Panoz map be known by the name 
of Priozy, oz Chaunterp, and by the lame name it may paſſe, as 
8ppeareth by the Book of 17. E. 3. fo. 8. where a Feoffement 
made of a Pannoz, by the name of Knights kee, and this 
_ is there held to be good, this having uluallp carried the name 
of Knights fee, and the ſame map well paſle by this name, either by fine, oz by fes 


5 offement, here in this pꝛincipall caſe, the manner was cognitam, & vocatum, by 


the name of 7. pard Land, as well, as by the name of Mannoz, and ſo in this 
manner, the ſame paſſed, and ſo here is a good intereſt ſet fozth by the Defendant, 
that this was time out ot mind demiſed by Copie, and this is ſufficient foz him to 
keep a Court Baron as incident chereunto. Yelverton al contrary, and 2952 
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that the Defendant may be ouſted from keeping of this Court Baton. It is heie ſaid 
in this pꝛincpall caſe , that Sir Henry Nevill was leiſed of the Mannoz of ec. of 
which the Yanno2 of, ec. Newnam and others are parcell, and that in 40 Eliz. he 
was admitted unto this, and ſo unco the two others, bp the name of ſo many Acres, 
but as to the Manno of Newnam , there is no plea at all made bp hum, as to the 
caſe cited in 17. E. 2. Br. tit. © uo warrants Pla. 4. Luo warranto he held v 
Court of his Tenants in his Panno?, there he pleaded that he had a Mannoz, and 
this was lufficient , bere he inticles himſelf unto leven pard land, and 20 rent, 
& eo warranto claimes to hold a Court Baron, this is no good plea, ko; it is un- 
pollible foz a Coppihold Manno; to be a Yannoz, fo2 that he came to have any 
kreeholder, and one cannot have a Yannoz, if he be not capable to have an Eſcheat, 
and therefoꝛe a Coppibold Manno cannot be a Pannoz , alſo it is here alledged, 
that this is only a Manno in reputation, and that this may paſſe in this 
manner, by a conveyance, and that one Panno2 may map be parcell of anather, 
and one anno? may be held of another, this Pꝛincipall caſe here is out of the 
Reaſon given in Kella way, befoze cited, the King is the Dziginall of all Fran- 
chiles, and a Quo warranto is the Rings Tut, a Tenant at will, hath no Title io 
keep ſuch a Court, being but a Cuſtomary Tenant himlelf, of a Mannoz, the 
Ning here ought to be anſwered in chiefe, and it is to be obſerved foz a Rule, that 
none can plead achiefe, with the King, but he which hath a kreebold, and here the 
Defcydant which hath only an eſtate at will, and ſo cannot hold a Court Baron, 
becauſe he is not capable of an Eſcheat. Croke Iuſtice, the plea here of the De- 
fendant is not good, the ſame being in it ſelke repugnant, foz that it is impoſũble 
fe one Yaunoz to have two Court Barons, thep are two Yannozs here, but that is 
ſo, diverſis reſpectibus, non ſimpliciter, & abſolute, this here is a gꝛeat uſurpation, 
upon the Pzerogative of che King, foz one ts uſe a Mannoz, aud keep a Courc 
Baron, and that without having of any good title, Tenant at will of a Pannoz , 
map grant a Coppiholo Eſtate, but not keep a Court Baron, he bath made no 
good tile here, and ſo he ought to be debarred fzom holding of a Court Baron. 
William luſtice, it is to be conlidered, whether a ue wa7r«»:o lpeth, againſt one, 
to ſhew, by what title he keepeth a Court Baron, oz not, as to this. In the bes 
ginning, all theſe liberties were in the Crown, and as it is ſaid in Kellaway fo. 
138. the King is the Oziginall of all franchiſes , and the 20 warranto is called 
the Kings Tit, and that a A warrante Ipeth of a Court Baron, this ap- 
pears by old Natura brevium to, 160. the (ole and only Authoitie, fo this, where 
it is laid that this TUlzit of Qa warranto Ipes for the Ring , fn caſe where a man 
uſurpes certain Franchtles, upon the Ning, as fo2 to habe TAaife,oz Strap, March, 
02 Ferrie, oꝛ a Court Baron, oz any ſuch like, without any good title, and agatuſt 
the will of the King, if he hath good title, to hold this, he muſt make this co ap- 
pear, th's Court Baron is incider t to everp Panuoz, but as to this, it is to be un⸗ 
deritood to be of a Manno!, in Facte, and in truth, but not to be, as in this pꝛinci⸗ 
pall cale, a Manno; only in intendment, and a nominall Mannoz. A Pan cannot 
habe a Court Baron without a Pannoz, koz that this Court is incident co a Patt» 10H. b. Bri 
no}, and cannot be ſevered from it, as appearerh by the Book of 19. 8. Br. Caſes, Caſcs fo 2 
fo. 2. Pla. 7. Br. tit. Incidents Pla. 34. a Court Baron is incident to a manno?, pla. 7. Br. tit. 
and a Court of PPppowders to a Faire, and the Lozd of the Manno cannot grant Incidencs pla. 
war his Courts to another, and if he gant away the Pannoz, oz Faire, he cannot 3#- 
reſerve ſuch Courts unto himſelfe, fo2 that they are incident co the Pannoz, 8. H. 
7. fo.4.Br.tit. Incidents pla.16.there by Bryan to everp Mannoꝛ there is incident 8.H.7.4.Bc. 
a Court Baron, and by Vaviſer, there are certaine things that are incident to the 494 aan 
pzincipsll, as Fealtie co Homage, Homage to Elcuage, a Court of Pypowders to . 
a Faire, and a Court Baron to a Mannoꝛ, and by the Gꝛant of the pꝛincipall, 12. Ey Dy- 
theſe things do paſſe without being named, x2. Eliz. Dyer pla. 288. The King by er fo. 288. 
his Letters Patents doth leaſe the Mannoz of Rocke unto Orme fo? years, except pla. 
all the Courts, and Perquiſites, afterwards the Ring gꝛauts the reverſion co a 


Stranger, with the Perquiſites, and Courts, the Gzantee makes another TEA fo 
egtn 


*6 
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34. H. 6. fo, 
49 Fitz. tit. 
Court pla. 
10. 


begin after the fir Leaſe ended, except Courts et perquilites, it is tbere held, that 
this exception is good, in a leale of the King, contrary in the Leale of the grantee, 
the ſame being repugnant to the Leaſe of the Mannoꝛ. 34. H. 6. Fel. 45. every 
Mannor hath a Court Baron as incident to the {ame of common right. Fitz. tit. 
Court. pla. 1. Alſo to a Manno; there is requilite to be Demelnes, and ſervices, 
here in this caſe he ought to make a good title to the Wannoz. Otherwiſe he can- 
not jultific the keeping of a Court Baron. Ik a man have 100. Acres of Land, 


and thele paſſed unto him, by the name of a Panoz, this is good, but vet this (hall 


Coke 11. pa. 
fo. 17. 18. 5. 
Henty Nevils 
caſe. 


H. 7. fo. 38, 
Br. tit. com · 


priſe pla. 34. 


Perkins chap. 
obſervations 
fo. 127, pla. 
670. 


not be in him as a Mannoz. A Copppholder, cannot grant a Coppphold, this is 
impoſsible, here in this caſe in queſtion, he hathonlp the name of a Mannoz, but 
not the effect of it. Ina Qs warranto, aCultomary Court, is not in queſtion, 
but at the common Law, one Mannoz map be held of another, this is clear, and 
when the lame eſcheates, the other is extinguiſhed, and the new remains, and this 
appears by Sr. Henry Nevils caſe. Cooke 11. pag. fol. 17. There it is Be- 
ſolved that there may be ſuch a cuſtomary £Panuno!, held byCopte, and that fuck a 
cuſtomary Lozd, may keep Courts and grant Copies. And that ſuch a cuſtomarp 
Manno map paſſe by ſurrender, and admittance. But in this pjiucipal cale, there 
is no book, no} any authozity in the Law, to warrant the Defkendoz, to kecpa 
Court by rcaſon of this Coppybhold Mannoz, which he hath, he having made no 
title unto himſelfe, unto the mannoz, and lo he is not any wapes enabled to bold, 
and keep a Count baron, and ſo his plea to this 2 warranto by way of Juſſ ili- 
cation, is not good, no? to be allowed of as ſufficient. Yelverton Juſtice. Uſur- 
pation el Lete, et court baron in this 20 warranto is examinable. It is to be 
conſidered, whether here be any good barr and title made againſt the King in 
this Quo w. rranto. It is verpcilear, that neither the barr, noz title here mave 
is good, but that by the Judgment upon this 2«s warranto, he ought to be ouſter 
of this Court Baron, à man cannot make a Mannoz at this dap, as appears by 
5. H. 7. fol. 38. Br, tit. Compi iſe pla 34. That a Manno; cannot be, but 
by autient continuance, fo: a Munoz cannot be made at this dap. A man which hath 
not a Court, cannot enable another to keep a Court, and there cannot be a Mannoꝛ 
without a Court. Perkins chap-Reſervations ol. 127. pla. 670. as touching the come 
mencement of a Manoꝛ, a Court Baron is incident toa Mannor, @ is not to be ſevered 
from it unleſs it be in the caſe of the King, but not by a common perſon this is not fo 
ſible to be done;bp the ſame name as land comes,by the ſame name the land may well 
paſs egain, but this cannot make this ti be a manuoz, one Pannor map be parcel of 
another fo a time, but notperpetualiy, one may be Lozd of another, and chere is 


 noqueſtion tobe made, but this which eſcheats, doth continue to be a Mannor fill, 


tte quantity of land by which the ſame is paſſed, is not material. That a 2 
warranto well lieth in this caſe, to know why he keeps a Court baron, without 
any title made to enable him ſo to doe, and this is very clear, and not to be queſti- 


oned , the reaſon of this is, fs that this is a juriſdiction, the which he cannot have 


no} maintain, without a Manno, the qut ion here is, whether he map Maintain, 
and juſlifie his keeping of a Court baron, by his having of this Coppphold manns; 
held of another anno}, and clearlp he cannot: and as touching bis title here made, 
it is very clear, that here he hath made no good title to juſtifte his keeping of th s 
Court baron againſt the King, and therefoze bythe judgment of the Court upon 
this Zu warranto, he ought to be ouſted from keeping of this Court baron 
Flemming chief Juſtice. The ficlt point here conſiderable is, whether a 24. 
warrante lieth for the keeping of a Court baron in aPannez, oz not- A Court 
baron is incident inſeparable to a Pannsz, without any gzant to him made by the 
King, to keep the ſame, and this is not claimed out ef the Crown, but is to be 
uſed and held of neceſsity, de neceſſitate, and no Jurildiction by this dꝛawu, oz 
derived out of the Crown by this, thele Courts are to be held to avoid inconveni⸗ 
ency, and this is ta beſo, without anp ſpecial grant of the king. Pannoꝛs cannot 
be at this dap created, unleſs it be by wap of deri vation, as being derived out of 
the ancient Pannoz,which deſcends untoCoparceners, in this cale upon partition 

| bad 


ginally out of the Crown. 4 Pannoz map be, and not derived out of the Czown, 


but it is co be well conſidered of, to whom the zit of Rigat of the King ſhall he 


been good, and much better then here ic is, the Plea being here too ſhozt, the other 


Williams Iuſtice, cleerement, ſuch a gant is not good. Flemming chief Iu- 


and admitcance, and that fines ſhall be paid upon adinittance, as well upon aliena- 
mary Tenant, as well in caſe, where the meſnaltie is a Tenancy at will, accovs 
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had of ſuch a Manno between them, the (ame ſhall now be in them as ſeverall 
Mannozs, as appears in 26. H. 8. fo. 4. where it is agreed in che end of the £5.41 8. fo 4 
Caſe of Common, that if a Mannoz deſcend, to two oz nioze Coparcenets, aud Br.cic Man: 
they make partition, lo that every one of them hath pat of the Demcan, and nor pla. 1. 
part of the Services, and ſo each of them hath a Paunoz, and Br. tit. Mannor 

pla. 1. in abzidging of that Cale, concludes & ide vide tur, that each of them 

map keep a Court, ſo that here, neceſſicte, and inconvenience cauſeth them co 

have ſeverall Courts, but Br. makes this a quere, whether they (hall hold ſeverall 

Courts, in as much as it was agreed fo2 Law in the Star-chamber, that it is 

not a Pannoz, unleſle there be two Freeholders at the leaſt, and in Br, tit. Cauſe 

pla. 35-it appears that in the Regiſter fo. 11. the Paroll was removed out of the Er. tit cauſe 
Court Baron, to; that there were there but four Sutozs, and thereloze it is 1k ag; 
there ſaid, quære, what number is ſufficient , when there are no moze, It the om”. 
creation of the Mannoz did not come from the King, the Court Baron is inci⸗ 

dent unto it, the Court of Pypowders, and Faires do come, and are derived oni⸗ 


— — 


and there loze ex corſequente, neither the Court Baron which is incident co luch a 
Mannoꝛ, but a Court Leete is not incident to a Pannoz, but he which hath a 
Mannoꝛ, map alſo have a Court Leete to be by him held within his Mannoꝛz, but 
this ought fot to be by a ſpeciall gzanc from the King, and not other wiſe, and then 
he may puniſh Dffenders, the which he cannot do in his Court Baron, he cannot 
be oulled of his Court Baron, unleſſe he be ouſted of his Bannoz, foz if be have a 
mannoꝛ, he ought to have ſuch a Court Baron, foz this is as an incident,and fol- 
lows the Mannoz, as & neceſſary ſubſequent, and ad junct unto the Mannoꝛ, and 
therefoꝛe if he have the one (s.) the Bannoz, he ſhall alſs have che other (s.) the 
Court Baron, there is no doubt to be made, but chat a 2-0 warranto well lycth, 
fo2 one to ſhew, how, and by what Right and Title, he keeps a Couzt Baton, 


dirccted, being qud dominus remitti debet, curiam ſuam Baronam, his Plea here 
is, that three other Pannozs are within che gzeat Panno! of, gc. and uſualip de- 
miſled by Copy of Court roll, a Manno befoze che Statute may be very well deri⸗ 
ved out of another Panno? , but he vught to have ſaid here, that ſuch a Panno? 
hath been uled, time out of mind, to be granted by Copie , and alſo, 
that time out of minde, (ſuch Grantees , oz Donees; had uſed alſe co hold 
ſuch Court Barons, and alſs to grant Copies of Court Rolls to others, and ſo he 
ought fo2 to have pꝛeſcribed in all this, time out of mind, and then this would ha ve 


way bad been a ſure wap, and that without all queſtion, but as the Plea here is, the 
ſame is too ſhozt, and doubtfull , there may bee a Coppyholder of a Panno? 
whether a Gꝛant by Copie , made by ſuch a Copppholder , be good oz not. 


ſtice, ſuch a grant is cleerely good, if he pzeſcribes in this, that ſo it hath been uſed SORTER 
time out of minde, but nototherwile,and this appears Coke 1 1.pa.fo. 17. & 18. on Henry Nevils 
Sir Heary Nevils Caſe, where it is cleerely reſolved by the whole Court, that cher caſe. 

may be a cuſtamary Pannoz,F held by copie ⸗ꝶę that ſuch a cuſtomary Loꝛd may bold 

Courts, grant Copies, and that ſuch a cuſtomatry Mannoz, map palle by ſurrender 


* 


tion, as upon diſcent, and there map be alfo a cuſtomary Lozd, Melne, aud a cuſto⸗ 
ing to the Cuſtome of the Pannoz, as there is a Tenancy at will, at the Com- 
mon Law of a $Pannoz, and alſo if ſuch a cuſtomary Panno? be foxfeitey, the 
Lozd ſhall have che Cuſtomes and Services as appertaining unto che 
ſame , and it is there ſaid that the Panuoz of Ayleſham ,in the Countp of 
Norfolke is held by copie. Hubberd Le Attorney le Roy, the queſtion is noc 
here, whether he may derive this from * Ring, but whether he may give * 


— . 


—— 
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to himſelf, oz not. Williams Iuſtice, the Sutozs are the Judges in a Court Bas 
ron. Flemming chiefe luſtice, he map have here Sutozs (8) thole which pay 
their Rencs unto him. Williams Iuſtice, it is here conliderable, whether he map 
draw the Kings Subjects to a Court, conveyed to him here, and by himſelf, the 


zit of Right in a Court Bazon, ſhall goe, and be directen unte the Lozd Para- 


Judgement 
given for the 
King in the 
Quo warranto 
againſt Staf- 
ferton, for 
keeping of a 
Court Baron. 


Error upon 
removing of 
of a Record. 
The Recoids 
to be remo- 
ved, w S ta- 
ven before 8. 
and being re- 
moved, it ap- 
appeared to 
be taken be 
fore 9. 


mount. Flemming chiefe Jultice agreed in this. Fenner Juſtice, pou ha ve ua 


- Wannoz here, and cherefoze pou cannot have luch a Court Baron, as ts only inci⸗ 


dent unto a anno} : you cannot here hold Plea in a Tic of Right, noz do 
Juſtice Curia all accozded in this cleerely, againſt this Court Baton, and his 
keeping of it, having made to himlelf no good Title thercunto by bis pleading, 
and that therefoze he ought by the juogement of the Court, upon this Quo mar- 
rants brought agatuſt him to be ouſted, of che Court Baton by hun kept (but of 
nothing elſe, that was paſſed unto him after wards by the Rule of the Court. In 
Juogement was gi ven foz the King in ths Quo warranto, that the lame lyeth 
well againſt che Defendant Staffer ton, fo2 claiming co hold a Court Baron, and 
that he hath made no good Title'to himſcif, by his pieading to this Q warranto 
to enable him to bold this Court Baron, aud therctoze Judgement was given ae 
gamft him foz the Ring, to ouſte him, ko; keeping ok this his Court Baron, which 


Judgement was entred accozdinglp. 


Error upon removing of a Record. 


His queſtion was moved, upon the removing of a Recozd by the Biſhop of 

Durham, upon a Wu of Erro2 to certifie the ſame,whether the Recozd, as 
certified , was well remor ed, 02 not, the ſame was cercified to be taken befoze 
eicht, and being removed, it appeared to be taken befoze nine: the Paincipall 
Caſe was, a Recozd taken befoze eight, this was to be rem.ved up inte this 
Court, aud upon the certifying of it, it appeared, that the Recozd certiſied, and res 
moved, was token befoze nine, whereas the Recozd to be removed was taken be⸗ 
foze eight, and lo the Necoꝛd, certified, and removed, was not the Recozd, which 
was to hate been certified, and this matter was aſſigned for error. Yclverton 
at the Bar argued, that this was cr2oneovs, fc2 that «his cannot be taken to be 
the ſame Recc20, to2 the Recopd, pzoceedings, and judgement to be cercifiep, was 
taken bcfoze eight, and this which is removed, makes mention of a Recozd taken 
boloze nine, and thcrefoze it ncither is, no; yer can be the lame Necozd. John 
Moore argued to the contrarp, upon thts Beaſon , that the greater number con⸗ 
tains the lefſer, but not on the contrary. Flemming chiefe Juſtice, the Recozd 
certified to be taken befoze eight, and being removed, it appears che ſame to be 
taken befo2e nine, and ſo not the ſame. Velverton Juſtice, all the pzoceedings 
at Durham, are by Commiſſion , and there may be two ſeverall Commiſſions , 
the one befo2e eicht, and the ochcr befoze nine. Williams Iuſtice, If there be 


here any erroz at all, there is ſufficient warrant foz us, to pꝛocted to examine the 


Erro2s, the Recozd being here beſoze us: as to the Earl of Leiceſters caſe in 
Plowdens Comment fo. 392, 393- in caſe of an Judicemene,the Judgement was 
there reverſed by a TUzit of Erro2. In this caſe the Recozd being now. befoze us, 
and erroneous, a Mit of Erroz ought to be De Recorde, quod coram wobis re- 
fidet. The Commiſſion directed to nine, the Ait of Trroz makes mention but of 8, 
the recitall is, hat the Judgement was befoze 9. & certifiev to be befoze 8. this is er: 


roneous. Flemming chife Iuſtice, the wit is here directed to certain perſons, by their 


r roms 
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names, and they are to cer title ſuch a Reco2T,and their names, oz elle, thcy arc tocct- 
cifie that there is no ſuch Recopd, if they ceitifte parc , but not all, may we pꝛoccede 
upon this, and take this now to the ſaine Recozd, this is doubtfull, but tt is bet⸗ 
ter fo2 them, and the ſurer way, the Recopd being now certified, and bete befoze 
us, to have a Wit of Erro: de recordo quod coram vol is rede. The whole 
Court agzeed cleereip in this. Williams Iuſtice, we may alfo pꝛoceed here very 
well upon this erro?, upon the Recozd that is now befoze us, in this manzer, as 
weil, as if the Recozd had been well removed. Al! the Judges agreed in thts 
cicecely, that the Reco2b was vow here in Court, and therefoze the Rule of the 
©eurt was, that they ſhaulo beg in again de yovo, It a W2ll of Etro de recorilo 
quod coram vovis reſidet; quod nota. | 


The Lord Candiſh Flaintifte againſt the Earl of 
Shrewsbury Detendant. 


| 1 a zit of Erroz to reverle a Judgement given in Communi Banco iu an 

actiou of Debt conditioned pur payment el money plead perfozmance gencrally; 
the Plalntifte plcabs Non /o/vir, iſſue joyned upon this and tryed, and Uerdict, 
and Judgement was there given koz the Platntiffe, and co reverſe ibis Judge⸗ 
ment, a zit of Erro bzonght, and foz Erro; alſigned, that there was a nul- 
criall, foz that the venire facies was not well awarded, wherein the Caſe op: 
peared to be this, that by the condition of the Bond, the Money was to be paig at the 
South Poꝛch booze of the Pariſh-Church of Hauck -Hucknoll, the weare facies 
was De vicineto de Hauck-Hucknoll, whereas, (as it was objected) the ſame 
ought to have bien, De parochia de Hauck · Hucknoll, and this was aſſigned fo; 
Erro, wherem the queſtton was, whether the vere ought to be, De Hauck- 
Hucknoll, 62 De parochia de Hauck-Hucknoll. Yelverton luſtice, the ve- 
re (all uc ver come of an Adjective, In this caſe it was urged, that the Pariſh 
was never in quclt:on, but the Poꝛch onlp, Yelverton at the Barre, there is no 
pꝛeſident fo2 to warrant this exception here againſt the tryall. Yelvercon Juſtice, 
the like exception was never taken. It was ObjeRed, that here was no Town, 
noꝛ yet Pariſh named in the Reco2d, noꝛ in the Condition, and therekoze this was a 
mil: tryall Yelyerton Tuſtice demanded, whether Hauck-Hucknoll were a Town oz 


not. Anſwer was made that it was a Town. Crew Serjeant, that this was a 


mil-:rpall, and ſo the Judgement erroneous: En ſon Declaration, he ought to 
erpꝛeſſe a place certain, from whence the venire to come, if ic ſhall be here inten⸗ 
ded to be within the Pariſh, then the venire facias ought to have been de paro- 
chia, Hill. 7. Jac. Bragg againſt Carter in Debt, it was laid co be apud parochi- 
am, de magno Burſtad, no Town named, the vesire facias was de magno Bur- 
{tad, and held geod. Hutton Strjeant, If the condition was to be paid at his 
Manſion Pouſe , of the Manno; of Dale, this exteut is ſufficieut to make a good 
illue, and it hall be intended to be a Town. Flemming chiefe Juſtice, where 
the payment is to be made at his Manſion Mouſe, of the Mannoꝛ of Dale, there if 
the venire fac ias, be de Manerio, this is good; but if it de Dale, it may be que- 
{toned whether this would be good 02 not, he thought it would not be good, here 
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Object. 


Hill. 7. Jac. 
Bragg againſt 
Carter, 


in this Caſe , the payment is to be at the South Pozch of the Pariſh Church of 


Hauck-Hucknotl, and the venire facias ought to be of a piace certain, if it had been 
de Parochia de Dam, this had been good, fo2 that no Pariſh Church can be without 
a }arilh, if the venire facias had been De parochia , and no Town named befoze, 
this had been good; but il it had been ofa Town where none named befoze, and 
not de Parochia, this had not been good. Yelverton Juſtice, where he alledges 
Hauck-Huckncll this ought to be intended to be a Town, there is here no Towu 
by name alledged but the Pariſh Church of Hanck-Hucknoll. Croke Iuſtice, if the 
venire faciashere had been of the Toton, the ſame had not been good, but being here 
De vicineto de Hauck-Hucknoll, this is good. Williams Iuſtic, a Pariſh is a 
place from whencea venire fecias may well be awarded, tuCit is not ſo, of a Citie,o2 
a Fozreſt,a Pariſh is a place moze generall; parochiats thus deſined to wy" 0 
2 ic 


— 


— 
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which, populus alienns Eccleſre are reſiding, if a payment of money be to be made 
in the Temple, Church, the vexzre facias ought not here to be of the Church, bur 
De Parechia de $t. Dunſtansin this pꝛintipall cale. Yelverton, and Croke Ju- 
{tices held the trpall good, and the venire facias, De Vicineto Haucke Hucknoll 
was well awarded. Flemming chief Juſtice, Williams, & Fenner Juſtices held 
the contrary , afterwarrs at another tine thts matter was moved again, and 
Geo ge Croke atgued, thet the venire facias was well awarded. It hall not 
be hete intended that the Pariſh extends it {elf further then the Town of which 
the Marich hathits name. In Throgmorton and Tracyes caſe in the Com. fo. 
149. where the Abbot of the Monaſterp of Tewxbury, apud Tew xbury præ- 
dictum made a Leaſe, it is there ruled, that Tewxbury was the Zown, and apud 
Tewxbury predict. ihis is to be in villa pradicta. Ju this Pzincipall Cale, 
Haucke Hucnoll Gall be intended to be a Town, and this is named, the vexzre 
facias is wellowarded: the Town and Jariſh here is all one. Thomas Crew, 
the verire fac ias in this cale was not well awarded, #s co the pleading here, the 
papmertis'0 be made at Haucke Hucknoll, videlicet, ix Auſtral: porticu, Ec- 
cleſie parochialis de Hauck Huchnoll, the venire facs1s Wis of the Town. As 
to cales of intenements, ff is to be intended, the Town, then the verre facias to be 
of the Low, if ut be of the Pariſh, then the eure facoas to be of the Pariſh, and 
if of the C aſtie, the venirt facias ſhall be of the Caſtle, Hill. 7. Tac, B. R. Rott. 
1312, Bragg Plaintif againſt C arter in Dette; no Town thcre named but London, 
this p:clivent is to p20ve,that where the queſtion was De magne Burſtad,and not De 
paroc his, rhe opinion of the Court then was, that where it is named to be in the 
19:ri{, there the venire facias is to be De parochia, oz it is not good, but otherwiſe 
1; 3, where it is to be done, at the City of Dale, oz at his Mauſion Houſe in Dam: 
there the vexireFac525 is to be of the Town. Yelyerton Juſtice, of what place 
Gould the vexire fac ius here have been. Croke Iuſtice, papment of money is to be 


made, at the Market Croſſe in the Town of Dam:tbe venire fac:as here ſhall be De 


31, Eliz. B R. 
Bentidges 
caſe adjudged 


Dam: Walter, the venire facias is bite well awarded, c (hall be good, and this being 
now tryed, is not to be aſſigned ko; erro2, the Law will intend this ttyall now 
to be, where it ought duly to be, and 31. Eliz. B. R. Benridges Caſe adjudged 
here accomdingly, where the caſe was in an Action of Dette, fo) rent, that was 
reſcrved upon a Leaſe, the iſſue was tried, where che Action was bzought , it was 
alleoged in this caſe, that this wis a miſ triall, but it was adjudged , that this 
wos well erped, being a thing tranſitory. Yelverton Juſtice, here is a good iſſue 
well tryed, and the venire facias well awarded, and this follows the wozds of 


the Tonvitton, payment pleaded, and this denyed. hereupon they are at iſſue, and 


this well tryped, J never did fee any venire facies to be awarded De Vicineto 
ville de Dam, but de Dam. If the venire facias here ſhould habe been De Paro- 
chia,df what Parth ſhould this be, a Pariſh cannot be in a Town, but a Town may 
well be in a Parich: this venire fucias here is well awarded, and ſo no erroz in 
the Judgement, but the ſame ought to be affirmed. Fenner luſtice, it is to be 
here intended, that there is ſome other place, then the Pariſh, when he ſaith here, 
Haucke Hucknol!; this ſhall be intended to be che Pariſh, and the venire facias 
to have been here of the Pariſh, but where the Town ts firſt named, there the vc- 
»ire facias ought to be of the Town z but as it is here in this caſe, where the refc- 
rente is to un orfjer place, but unto the pariſh, as in this caſe it is, there the ve- 


nire, &c. ought ko ha be been awatteꝰ, De par ochia, and not of the Town, and ſo the 


lame wos miſawarved , and this beiug now aſſigned foz erroꝛ in the judgement, the 
ſame is errone dub, and koꝛ this exro2 to be reverſed. Williams Iuſtice it is the 
ſoundelt, and ben pleading fo2 to lay the Town firſt. It monep be to be paid in the 
Temple, Hall, 0x Church, this in pleading is to be laid, to be apud parochiam 
audi D un tant, videlicet, at the lone in the Temple, Church, and this is fo uſually 
dont: a Parich map be of a plate Aud of a Town, e ſt locus ſed non villa. In Cornwal, 
chere are 20. towns in one pariſh, and it is not to be doubted, but that a ve-17e fac ia, 


map be awurded of a Cattle, vevire facias D vicineto Caſtrie de B. aud this was 
ad judge 
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adjudged here to be good in 41. E:1z. and fo where a thing is laid to 1 done at tbe 

Banno! of Dale, the vexrre facias is not to be here awarded de Dam, but 42 manc- 
rio de Dam, where there is a Jaartlh and a Town named, there the venire facts 
ſhall be of the Town , but if no Town be named, chere it thaii be of the Pariſh, the 
Mariſh is very uncertain, ita Parich be named, the other may ſay, that there are 
divers Cowus within this arich , as Sam and Dam; ik one pleads in avoidence 
of an outlary that it was in Dam, ab/que hoc, that it was in the Parich of Dam; the 
ve nire fac ias is here to be De Parochia, Jta payment of monep to be made ac 
tie Church doo ok St. Dunſtans, a vere facias canuot be awarded from hence, 
but from the place where it was made, in this paincipall caie the venire facias was 
miſawarded aud (o a miſ triall, and the Judgement koz this cauſe erroneous, and to 
be reverſed. Croke Iuſtice, that the venzre facias in this was well awarded, and 
the iſſue well eryed, and the Judgement to be affirmed, and the difference will be, 
when the Pariſh is named by wap of diſtinction, oz ſeparstion , there the verire fu- 
cias ſhall be of the JIariſh, but not otherwiſe. Paroch;s oziginally is where manp 
{ouſes are (et together, but where the Pariſh is named by way of denotation, or 
explanation, where the place lpeth: where the money is to ve paid, there the ve- 
nire facias is to be awarded of the Town, as here in chis caſe, the Partſh is named 
ouly by way of explanation, where the place of payment alledged to be, the ſame be⸗ 
ing to be made at the South }Po2ch doo of the Pariſh Church of Haucke tut he 

but 


the venire facias here is well awarded of the Town, and ſo no miſ-criall he 
Judgement ts be affirmed. Flemming chief Tuſtice 2 this is a g2eat and a very 
difficult caſe, and very woꝛthy of a conference with all the reſt of the Judges fo2 
the cercatne ſetling of this doubt, this is a verp good argumentable caſe on both 
ſizes, the venire facias is to be awarded in ſuch manner, as by the courſe of 
Law the faine ought ta be, a venire fac ias awarded of a Foxreſt cannot be goor, in 
almuch as this is a place only foꝛ wild beaſts, within a ville, o: Pariſh, are moſt 
trials, if no Town appear, then the ver:re facias is to be De parochia, but where 
a Town is named, there the venzre facias ſhall be awarded of the Town. 
At another time afterwards (8) Termin. Hill. 8. Iac. B. R. the Court being divi- 
ded in opinion, Flemming chief Iuſtice, being moved to deliver his opinion in 
this caſe (atd, that—he had moved the Judges at Ser jeants Inne fo? their opi- 
nions in this caſe, and that the better opinion of them there was, that the vn 
re facias was well awarded, and that be himſel was allo of the ſame opinion, that 
the venire fasias was well awarded, and the Judgement well given, aud not erro- 
neous, and ſo by the Rule ef the Court, thzee Judges againlk two, Judgement was 
affirmed fo) the defendane in the wꝛit of Erroz, 


Wood Plaintif againſt Ingerſole Defendant. 


an Action of Treſpalle and e jectment upon the conſtruction of a Till, a ſpe- 
ciall UJerdict being found, upon which, the Caſe was this, a man having three 
Sonues, and being ſleiſed of Lands in three Counttes, in Fee ſimple, makes bis 
müll, and therebp deriſeth one parcell of his land in one County co his 
eldeſt Sonne, another parceU in austher County, to his ſecond Sonne, and ana- 
ther pareell in the third County, to his third and voungeſt Sonne, aud by his laid 
Ul expꝛeſlſeth furt her, that his will is, that if any of his Sonnes do dye, that 
then, the one of them to be heir unto the other, afterwards the Father nies , 
the eldeſt Donne dpes, having iſſue a Sonne, che queſtion was, who: ſhould 
now habe this Land, which the eldeſt Sonne had, upon his deach, whether bis Son, 
being hig beire, 02 his two Pꝛothers, beia g the Uucles. Yelvertan Iuſtice, the 
queſtion here only (s,f02 that n of land which was deviſed to the eldeſt ſonne, 
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| and fo2 no mode. Harris at the Barre arqued, that the iſſue of the eldeit 
Hamelton ,&c. Hamelrons Sonne should have the Land, and not the Uncies, Jn Hamletons, an) 
caſe Mich. 29. & 30,Eliz. Hamletons caſe, which was Mich. 29. & 30. Eliz. & C. B. where the 
28 like deviie was made to thꝛee men, there it was helo they ſhould be Toyn⸗ 
Coke 6. pa fo. 16. 17. tenants. In Wildes caſe Coke 6. pa. fo. 16. 17. where it appcars, 
Wildes Cafe, that in caſe of a Will, one wozdm ſeverall, ſhall make ſeveral! cſtatce, t. 
ſeverall reſp: cis, as where a de viſe is made to one, and to his Cheldzen, 
ik he bath no Childzen, at the time of the Devile , that then this is an Ellate 
tile iu him, foꝛ that the intent of the De viloꝛ, here, is manikeſt and ceriainc, thc 
bis Childzeu ſhould take, and the wozds ſhall be taken as wozss of limitation, 
19. H. f. ſo 9.b but if he had Child en at the time, there this ſhould be a joynt:eltace foz life and 
old Re potts. no mo2e, 19 H 8. fo. . b. that the intent of every left CAul, (hall be taken accozt- 
ing to the intent and meaning of the Teltatoꝛ, where the lame appears not by tx- 
pꝛeſſe wozds, as a Devile made of Land to one imperpetuum, oz to fcll, give, o: 
do With it at his pleaſure, this (hall be in bim a Free ümple, foz ſo was hs u. 
7. E. Br. caſes tent, and ſo is 7. E. 6. Br. caſes fo. 94. pla. 43 2. 8nd 7. E. 6. Br. caſes fo. 94. 
8 pla. 33 1. it a man bath ih ce Sonnes and de vileth bis Land in this manner (s) 
wy one part co bis firſt Sonne, another part to his ſecond Sonne in tatle, and auc⸗ 
ther part to his third Sonne in taille, and that none of them ſhall ſel{ anp part, 
but ih it each (hall be heire co the other, if one ok the Sonnes dycs wit heut itlue , 
his parc ſhall not reverc to the eldeſt Sonne, but ſhall remaine to the other, and 
fo2 that the wozds (that each ſhall be heire to the other) implyes a temainder, 
= being iu the caſe of a TUUill, which is to be intended to be accoꝛding to the intent of 
ere 2 the Oevilo?, 2. Eliz. Dyer pla. 170. Frenchams caſe, deviſed Land to his Eike 
3 fo life, the reinainder to C. E. and to the heirs Males of his bodp, &- / contin- 
caſe. gi illum obire ſine herede de corpore, then to H. and his heires Dales in fee ſimple, 
the remainder to the next heircs ales of kin, ad j. that the / contingat doth not 
alter the Taile, becauſe the intent of the Deviloz is apparant in the pꝛincipall caſe, 
it is repugnant that the Bzother ſhould have this Land, living, the iſſue of che 
eldeſt Sonne, this pꝛincipall caſe, is in caſe of a Mill. and upon conſtruction to 
be made thereof, the wozds here are, that if any of the Sonnes dye, that che one 
ſhall be heire to the other, and how this map be, is the matter conſlderable , the 
wo ꝛd heire, (hall uot here make any inheritance , the eldeſt Sonne here hath the ir- 
her:tance, and he hath fee ſimple, in his part in poſſeſſion, and a fee ſimple in re- 
verſion in the other parts, Williams Juſtice , what eſtate is here deviſed, this 
uumitatian here is wecrely void, it doth nor appear by this Mill, what the Deviſor 
meant, it being altogether uncertaine, and ſo void in Law, a Reaſon of this, map 
be made upon che Statute of 34. H 8. cap. 5. a deviſe is to be made to ſome perſon , 
02 perſons, and to this purpole is the cale in 14. Eliz. Dyer fo. 303. pla. 49. 
where a limitetion by Hill to a Sonne in ventar {a mare is not good. Coke 5. 
_ vn pa. fo. 68. Cheneyes caſe, a man hath two Sonnes, named John, and deviſerh 
$982 cneye? ſand to John his Sonne, this is a mecre void deviſe , fo2 the incertaintie of it 5 
| rota curia execs Flemming chiefe Iuſtice agreed with him, foz this being in the 
taſe of a will, che Law will make this good. Flemming chief Juſtice , as to this 
Devile here when one of the Sonnes dyes, the reverſion is in his heire; as to the 
woꝛes in the Mul, That if one dyes, that che one ſhall be heire to che other, 
this is but an eſtate fo? 1 fe, bere are thzaee Sonnes, Devilees, in this caſe, it is 
to be conſidezed, what eſtace they have by this Mill, they hate ns ſuch eſtate 
with a rematnder ober, as co make any diſpoſition thereof. If a Leaſe be made 
to Yusband and Mife, the remainder fo2 fozty one years to the ſurvito} of them, 
neither of them here can ſay certainly, which of them hall have this Leaſe fo 
foztp one pears in rematader, it being uncertain which of them ſhall ſurvive 
the other, here in this Pꝛincipall cale, the Eldeſt Sonne being heire, may well 
have an Action of Taſte , foz Ulaſte done; as ts the latter wo2ds in this 15 : 
| that 
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(that the one ſhall be heire to the other) theſe wo2vs are not meerely void, and idle, foꝛ 
they map have ſome thing by his Mill, but no eſtate of inheritance, in as 
much as theſe are woꝛds, only of limita ions of an eftate pꝛetedent, which of them 


here ſhall firſt die, the others co ſucceed him, but not for the inhetitance, but ik he 


have Iſſue, the Iſſue 1s to have the lame, here is an intertit poſſed, bat not 
ſuch a one as is grantable by one, noꝛ 10 the ſame incheotbetjbucus in i. Y cl- 
verton luſtice, this is a ſtrange Caſe, by the death of the deviſozza Fee ſimple is del. 
cended unco the Eideſt Sonne, in his part, to him deviſed, and aiſo the reverſions , 


of the parts in Fee limple, he hath Jlue a Sonne, and dyes, ſhall this now go krom 


him, it ſhall not, an Eſtate in Fee ſimple, deſcends here unto him executed either 
both of them, which ſurvive, oꝛ neither of them, chall have this in remainder, we 
ought here to make ſuch a conſtruction, c to gather the meaning of the Teſtatoz, out 
of the woꝛds of the Till it (elf, & in this cale here, the hefre of the eldeſt Son ſhail 
have this Land, rather then any of the other Bzothers. Croke luſtice of the ſame 


opinion, that in this caſe cleerely , che Ilſue of the eldeft Sonne, ſhall have this 
Land, and not the two ſurviving Sons, by the Rulcs of Law, if there be any re⸗ 


pugnancy, and incertainty in a Deviſe, there this deviſe ſhalt be void, and here in 
this (ill there is a plain xepugnancy, and therefoze the Devile in this ſhall be 
void, it appears by the caſe in 19. H. 8. Old Reports fo. 8. 6. when the intent of 
the Teftstoz in his Mill doth not agree with the Rules of Law, there this intent 
ſhall be void, as if a Pan Debiſe Land to A. tu Fee, and if he dyes without 
heire, that B. ſhall have che Land, this Devile is void co B. foz that one Fee 
ſimple cannot depend upon another, by the Rule of Law, in 27. H. 8. fo. 27. it is 
there cleerly agreed, that it Land be Devileyto a Man, and to his Peircs ales, 
the Deotſee hath an Eſtate Taile without other wozds , fo2 that the Law is ka⸗ 
vourable te all Deviſes, and will conſtrue them accozding to the intent of the 
Devilo?, and fo; this Reaſon the Devilee here ſhall have an eftate taile, ( ocher» 


19.H.8. Old 
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SY 


wiſe it is in caſe of a Giant.) Ik a man devilſeth Lands to his Sonne, and 


to his Heites Males, and if he dyes without Jiſue, chat his ſecond Sonne (hall 
bave che Land, this (hall no wayes enlarge the eſtate , but that his Heir Male 
ſhall have it, as befoze it was limited, here it is not certaine, what Iſſue ſhall ba ve 
it, and therefoze the Limitation is void, and idle, and that fo2 want ok a ſuffici⸗ 
ent Declaration ok his intent, faz if the youngeſt Sonne happen firft co die, who 


ſhall have this Land, by this lunitation bere, it doth not appear, and therefoze 


the limitation is votd, and idle, and the Iſſue of the eldeſt Sonne ſhall have the 


Land, after the death of his Father, Flemming chief Iuſtice, if the Mill map 


ſtand good to any intent, ſuch conſtruction ought ta be made to uphold the will, if 
it map be. This Caſe was afcerwards moved again, and Hill. and Bakers caſe 
cited, which was 37. Eliz. B. R. Rott. 38 2. where the Devile was, as in this 
h iuci ball Caſe, and the elveſt Sonne there dyed firſt, after his Father, baving 
Iſſue a Sonne, as in the Pꝛincipall Cale here, and the better opinion of the Court 
there was, that the Iſſue of the eldeſt Sonne ſhould have the Land, and ſo in this 
caſe now here in queſtion , che opinion of the Court was, that the J\ſne of the 
eldeſt Sonne ſhould have the Land upon the death of his Father, and not the two 
lurviving Uncl's: and it was kuther agreed, that the Reverſion of he Jnbert« 
tance is in the Sonne of the elder Bzorher , and that the others have only Eſtates 
koz their lives, by che Scope, Meaning, and Conſtrcuccion of this Tull, and ſo 
the Opinion of the Court was fo? the Ilſue of the elder Sonne, deing Oefendanc 
againſt the Plaintiffe, who claimed under che Title of the ſurviving Uncles, and 
by Fenner, Williams, Croke, & Yelverton Iudges, the will is good to the 


Hill. r. againſt 
aea'nſt Baker 
Def udant. 

Rorr,382,' © 


Eloefſt Sonne, and that his J{ſue ſhall have the Land: and that the ſublequent 


Etaile ix te Mill, after the particular deviſes, (s.) ( that che one ſhall be heire 
to the other) is repugnant in it (elf, to the other part of the Mill, and ſo the ſame 
Clauſe is meerely void in Law, and therefoze Judgement was given by the Court 
fo: the Iſſue of the Eldeſt Sonne, againft the two ſurviving Sonnes 3 - 

that 


64 Termin. Mich. S. Fac. Praunce, & Simpſons caſes. 


— — — 


Judgement that by four Iudges againſt Flemming Chiefe Iuſtice, who ſeemed ſomewhar 
for the De- to doubt of it, ebe judgement thercupon entred by the Rule of the Court, quod 


ene Aue rens nil capiat per Billam. 
3 


capiat per 
billam. 


| Prannce Plaintif againſt Tuclle Defendant. 


Praunce IN an Action of Treſpaſſe,the Plaintiffe declares that che Defendant did enter 
Plaintif 2 1 bꝛake his Cloſe, Chaſe, and drive his Cattell to his Dammage of, gc. The 
_ 5 Defendant pleabs and juſtifies 0. 4d Intrationem & effugatiouem, (but pleads 
fendane. Pate, nothing as to the bzeaking, a Uerdice given foz che Defendanc. George 
8. Jac.B.R, Croke fo2 the Defendant, the juſtification is good, and ſo pꝛayed judgement tox 
Rott. 138.in the Defendant, accozding to the Uerdict given fo2 him, Yelverton at the Barre 
treſpaſſe. pzaped judgement fox the Plaintiffe, fo; that the juſtiſication here is not good, fo; that 
he hach not avſwere all the matter laid to his charge, he ought here to have an- 
ſwered to the bzeakidg, as well as to the entrie , and thercfoze the juſtification 1s 
not good, aud pꝛayed judgement foz the Plaintiffe. Williams Iuſtice, the Des 
fendant here ought to anſwer and make his juſtification in the lame Man- 
ner as the Plaintiffe hath declared againſt him, and co have pleaded unto, oz made 
his juſtilicat ion, quoad intrationem & fractionens as well as effugationems, and the 
Plaintiffe is of neceſſitie to declare ſo, oz elle his Declaration bad not been good. 
Fenner, & Velverton lultices agreed with him, that the juſtification is not good. 
( Croke Juſtice doubted of it) and the Court agreed, Croke Juftice except) that 
the juſtification here is uot good, without anſwering to the bzeaking, and chaſing, 
ned for che and acco2ving to this reſolution, Judgement by the rule of the Court was entrev 


Pleintiff. foz the Plainciff. 
Simpſon Plaintif againſt Claye Defendant. 


8 ID an Action of Treſpalle, fo; beating, wounding, and cmpziſoning of the Plain- 
Page , tiff, the Defendant pleads not guilty, as to parc (s. )as to the beating , and 
gain Clays wounding, and as to the other Part (s.) immiſoning, the Defendant juſtifies, char 

endant, what was done bp him, was then ſo done as a Conftable, and in the execution of his 
_—_ 8. Jac. office,and ſo juſtified,the Jury found the juſtification good: but finde nothing of che 
in treſpaſs. other matter, to which not guilty was pleaded,and pet chey alleſſe Dammeges. to the 
ans Plaintiffe, foz the wounding, foz which they did not finde the Defendane guiley , 

and lo the Jury gabe dammages, foꝛ that which was not found by them which was 
Judgement bold, there being no gzound foz them to gide theſe Dammages , and ſo by the Rule 
1 of the Court, this giving ol dammages fo2 the wounding, which was not found, is 
 fendant,quod erroneous, andthe Judgement of the Court was therefoze fo2 the Dekendant, 74 


Querens nil Qnerens nil capiat per billam. 
eee 
lan, MD” 


| Buroeſſe 


oats. 


CO ew its 


Termin. Mich. 8. Fac. - 


* 


Burgeſſe Plaintif againſt Standiſh Defendant. 


Na Qzit of Erroꝛ to reverſe a Judgement given in the C. B. in an Action of Burgeſs plan. 
debt there bzought fox Rent of 20.8. and upon N. / de bet pleaded - berdict end apainſt Staa 
Judgement was there giben fo the platutiff;fo2 che reverſing of which Judgement, 9iſh Defes. 
a TUrit of Erroz was bzought, aud the erroz aſſigned was, Foz that the Decla- 3 5 on 
ration was not good, the Action being in debt koz 20. s, Neut, aud doth not ſhe w in jn be he 5 
his Declaration, how this Rent did grow to be due, as he ought to have done; and 20:8. rent. 
ſo foz this omiſſion in the Declaration ( being ſo materiall to be alled zed) the De- 
claration was not good, and the Judgement there given fo2 the Plaintiff, tu this 
caule erronepus;and to be reverled. Cx ria, all agree? this omiſſion in the Declare- 
tion to be a cleere errour, to vitiate the Declaration, and ſo the Judgement fo2 Judgment re- 
this cauſe erroneous : and by the rule of the Court, the Judgement was reverſed, * 8 Per eu- 


Tittleby Plaintiff againſt Adams Defendant. 


| Na Writ of Errour foy to reverſe a Judgement given i- an jnferiour Court A Writ of er- 
at Briſtoll; Fn an Action of debt: Judgement was there given koz the Plain- or. 

tiff againſt the Defendant, being a ſurety, and the Judgement was, Tam de debiso 

predictos quam de 20. f. cofts, Upon this Judgement a Wit of Erroz bꝛought; 

the firſt error aſſigned was, foz that che Judgemene was given againſt the Sure⸗ 

ty, whereas there was no Judgement given againſt the pꝛincipall, 2. error, that 

no Judgement being given ag ainſt the pꝛincipall, the Judgement againſt the Surc- 

ty tam pro debito, quam de 20.5. colts, is erroneous, 3. error. Foz that the 

Judgement was, 204 ſit in miſericerdia, whereas he div not appear, that there Jo 

was aay appearance to warrant the Judgement, 2x04 ft in miſericordia. George 

Croke fo2 the Plaintiff, fo2 theſe errours, payed the reverſall'of the Judgement. 

Yelverton, that the Judgement was well given, and not erroneous, fo2 that all is 

bere aydsd, and made good, being layd to be accoding to the cuſtome there uſed in 

Briſtoll, and the pꝛoceedings there, warranted by the cuſtome : by che which cu⸗ [. 

ſtome where the party ſued, being there lummoned⸗ appeared not; he was by the 

cuſtome there, to be attached per bona, ſo that there was no Diſcontinuance here, as 

it was obiected; fo2 that no day was given unto him by any rule, and fo there be- 

ing no appearance, there could be no Dilcontinuance, 2. As to the Error aſſign- 

ed, fo} that the Judgement was given koz the coſts; this is grounded liketvile up- — 

on the cuſtome, which warranted this to be goed; fo2 this is layd to be Secundum 

conſuetudinem,and this is parcell ofthe Judgement foz the coſts. As fo the Third Jo 

Error in the Judgement, Quod ſit in miſericordia, as to this, the (ame is likes 

wile warranted by the cuſtome. Fenner Juſtice, If he pleads not the cuſtome , hee 

ſhall not be ayded by the Cuſtome. Curia, all agreed, that the Judgement given fox 

the tolls⸗ was good; and that in this caſe, [ſecundum conſuetudiuem; being plead- 

ed⸗ this ſhall ayde all defects, Fenner Juftice » Briſtoll follows London, et eaſ- 

dem habet libertates. as London had. If a man lells his goods by fraud, thele 

goods are not to be attacved by the cuiteme; and ſo likewile it is, if by fraud he both 

convep : No cuſtome is here alledged fo2 the Judgement to be 2,04 ſit in miſcri- 

cordia. Yelverton Juſtice. Dow could the Judgement be againit him + 204 ſit 

in miſericordia, againſt him who never was anp party ts the Action. Fenner Jultice; 

the firſt Judgement is alleadged to be ſecundum conſuetudinem; and lo ought; allo 

the ſecond Judgement to be. ( uria, ihe whole Court, agreed cleerly in this, that aaf 

this judgement being 2-04 ſit in miſericordia, whereas he never appeared; this is the Rule at 

a clear and an incurable Erroz : and ls foz this errs2 only, the judgement is errone- che Court: 

ous,and lo by the rule of the Court, fo2 this Erro; alone, The Judgement was re- 


Ver ſed, : | 
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Neale Plaintff. | 
againſt Sbeffill 
Detcendant : 


Termin. Mich. 8. Fac. 


Neale Plaintiff againſt Sheffill Detendant. 


Nan Action of Debt upon an Obligation. Apon Oyer demanded of the bond, and 
of the condition, the tonoi ton appeared to be this; that if the Octendant ſhould pay 
ſuch a Sum ok monep, unto the Plaintiff on the birth day of the firſt childe of the 


An Action of, Obligre, that then the Obligation ſhould be void; the Plaintiff co intitle himſelf to 


Debt upon an 


Obligarion 


entred T;.8. 


have the Action, ſets fonh in bis Declaration, that the childe was bozne, the mo- 
nep not paid; and fo2 this canſe the Action was bꝛeugbt: the Defendant pleads in 


Fac. B. R. Rot. barre, that after the bond entred into, and befoze the birth of the Childe, the Plain⸗ 


742. 


37. H. 6. fol. 


26. 


Coke 5.2. Pa. 
Fol. 117.4. an 
_ #Fimnets caſe. 
4 H.8.Dyer. 
fol. 1. 


Rice of the ſame opinion; The Plea here in Parte is noi good: Jt is very cleer, 


tiff accepted of the Defendant ( one loade of Lyme ) in full ſatisfaction of the ſaid 
debt, and in full diſcharge 458: ſeripti ob/igarioncs : And upon this plea,the Plaintiff 
de murred in lawꝛand the Defend, jopned in the Demurter:and whether this Plea» 
as the ſame is pleaded⸗be good>02 not in Law, oz not, was the queſtion. Upon which 
Pleo, the onely pe int inſiſtcd upon, was, whethe? this acceptance of the ſaid Loade 
of Lyme, befoze the birth of che Childe, by the Plaintiff, of the Defendant, in la- 
tis faction of the Debt, be a good and a ſufficient diſcharge of the debt⸗ tn Law, oꝛ 
not: It was ar gued fo} th. Dekfendant; That this acceptance of che load of Lime, 
vefoze the birth of the Childe,hould be a good diſcharge of the Debf,andtothispur- 
poſe was cited the Book of 37. H. 6 fol,26. 

Ja an Action of debt fo payment ot monepat a dap to come ; and befoze the time 
he accepts ct ſome oi ber thing in fall ſatisfaction of the Debt: this ſhall barre him of 
bis accicn ( be it either by payments, acquittance, 02 by acceptance of that, which a- 
mounts to as much» as a payment being an arceptancs in full ſatisfaction ; this 
will be good, as appeares, by Coke 5. pa. fol. 117. A. in Pianets Caſe. And by 
4. H.8.Dyer.fol. 1. where the condition of a Bond ts collaterall, there the accep- 
tance of another thing in ſatisfaction, is no good barre , but contrerp it is, 
where the condition is to pay monrp. Yelvercon at the Barre, that this acceptance 
of the loade of Lyme, befoze the Thilde bozne⸗ is no riſcharge of the debt⸗ oz any ſg- 
tis faction at all fo2 the ſame, fo) that the ſame was done» after the Bond entred in- 
to⸗ and befoze the birth of the C hilde; and ſo the ſame done befoze any debt did grow 
due foꝛ that no debt here growes due until the birth of the Childe. Fenner Juſtice. 
This acceptance could be no [atisfaction » becauſe that no debt was dur ac this 
time. Velverton Iuſtice. In caſe bf a bond fo2 to pay money, at a time to come, the 


lame is a debt, and a duty pꝛeſently, but not vemandable till the dap > oz the time 


here of the birth of the Childe;the lame is a duty pzeſently , but thetime of payment 
map be deferred; but notwichſtanding this, the ſame remaines a debt, and a duty 
zeſently: as if one be bound by bond, conditioned fo2 to pay money when J. S. 
zould come from bepond Sca : This ts a debt⸗ and duty pzeſently : but the paymenc 


© thereof onelp deferred fo} a time: and that bp the expreſs woꝛds of the Condition; but 


this doth not alter the Debt> it ſill continues fs de a debt, and a duty pjeſently,up- 
on his entring into the bond; Dcere in this Caſe⸗ the Defendanc pleads the accep- 
tauce bf this Loade of Lime, ko; to be ia plenam fatisfattionew dict i ſcripts Obl;- 
gation;s. This cannot be a diſcharge of an Obligatton by wozds, but by writing: 
he might well have pleaded thts acceptance of rhe Loade of Lyme, bythe Plaintiff 
in full ſatisfaction and diſcharge , of the ſum of Ponep , mentioned, and contained 
in the Condition of the Bond; and thts had been good: but then he ougt ro have 
pleaded it ſo; and that this was accepted of by the Plaintiff in full ſatiſfaction» and 
diſcharge ol ibe Sum of Ponep» ku the Condition of the Bond, menttoned, to be 

d; but not to have pleaded, as it is done in this Caſe, viz. that the acceptance of 
this Loave ok Lime, was in diſcharge Di; ſrripti Obligationus Which is too 
ſhozt,afd no good pleading; and ſo ko; this cauſe rhe Plea in barre is not good, and 
che Plaintiff had good cauſe to Demutrein Law unto it: aud fo the Demurrer 
good, and the Plaintiff hath good good cauſe 10 recover his Debt. Croke Ju- 


Chat 


Ter. Mich. 8. Fac. Lymbeyes, & Dentons Caſes. 67 


that ehis is a debt and a duty preſently, though not to be paid till a certain time to 
come. And this appears to be ſo by Littleton in his Chapter of Releaſes fo. 
118. Pla. 512. and$513. aud Coke 8. pag, fol, 153. and in Edward Althams Littletm ch. 
caſe - it is dgbirum pzeſentlp. And may well befoze the time of payment be dife Relea es tol. 
charged by & releaſe. Fenner Juſtico : the plea here of the Defend. is noe good, ** 5 pla. 312. 
tor thet it is no debt till the childe be bozne. Williams Juſtice; the binding by the Core g p el. 
obligation here makes a debt and duty pꝛeſentiy. Aud the payment mentionen, 1527. Athens 
to be made in the condition of the bond, this is not performed here by matter in Nie. 

fact, by papment of che monep, but by the acceptance of a Laas of Lime pleaded 

eo be in ſatisfaction and dilcharge, didti ſcripts oblig ar5oncs, this is not good, but 

T he had pleaded, that chis had-been delivered, and accepted of by the plt. in full 
Tatisfaction, and diſchargeof che ſumme of money mentioned to be paid i the con · Judgmant by 
dition of the bond, this had beca then a good plea in barre, but not as it is here = _ of 
pleaded. Curia all agree with bim herein that tbis plea in barre, as it is here ven 1 . 
pleaded, is not good fo barre the Plaintiff of his action, and therefore by the Rule Plaintiff. 

of the Court judgment was entred for the Plaintiff. 


Lymbey Plaintif againſt Hemmurſe Defendant. 


1. aUarit of exroꝛ to reverſe a Judgment given in the Court ol @rſhalſie in Lymbey Plan 
an action of debt, chere brought, upon an Jade bitatus aſſumpſit. The erroz nick Hem- 
aſſigned foz co reverſe the Judgment there given, was this, becauſe chat the ſe Defen. 
Plaintiff chere in his Declaration, did not ſbew the cauſe, how this debttoche Wit of cr. 
Plaintiff did gzow due, as be ought to babe done. Curis, this is aclear erro). 4. Joc 
"Fox he ought to have ſbewed in his Declarotion, the cau'e of the debt, and how it B X. 
did grow due unto him, and foz this omiſſion, the Diclotatton is not good, aud Rott. 206. 
ſo the Judgment there given erronedus, and foz this only erroz, by cherule bf — re- 
the Court the Judgment was rev erled. n 


Denton Plaintiff againſt Stock: Defendant. 


N a Writ of erroz, to reverſe a Judgment given in an inkerioz Couzt. fi | 

action of dibt upon a bond, conditioned foz payment of 1 yu — — 

condition of the bond was to be paid, at a dap to come, I porties Capella de Def in a 

Middleton, upon payment pleaded by che Defendant, iſſue was jopued upon writ of cot. 
| Nom ſolvit, and the vevire facies was awarded De Middleton. Uerdirt and The Verire 

Audgment was given foz the Plaintiff, and a Writ of ertrag byought fox to teberſe fe de. via- 
- this Judgment. The erroz aſſigned was that this wag — a mis. tryall, fox that _ _ 

the venire facias wis nt well awarded. Curia clear of opinion, that this was e 
- Al 


 no'mis-tryal, but that the vexire facias here awarded De Middleton was Well Tudement af. 
awarded, that the verdict and judgment was well given fo2 the Plair Al — by the 


: | 
| tezeſoze by the Rule of the Court Null. Comrradicente the Judgment was alfixe Ct the | 


$ 0 


* 


| | 88 kat. 2. k. 6. 
- , Note upon the Statute of 2: E. 6. Chap, 13, made fo) ſetting aut oftithes. — ts. for 
In a p2ohibicion to ſtay pꝛoteedings by a Parlon, in a ſuite, in che ſpizicual Caurt Leteing ow of 
| b2ought by-him agatuſt one of his Parilh, ſoz hindezing of bim in his wap, in e fog SPE 
- carriage ofhis Tithes. Curia all agreed fnthis, that if a Parſon haih bin u = ts _ 
wap ſtopped, that ſo he cannot come to take away bis Tithes being ſet outfo2 him: foire in the 
be map well ſue fo? this ia the ſpiritual Court, and theʒe have his remedp,. But 8 
Ehe queſtion be whether the Parſon ert pight to have a Way, (C) one-way, 2 
Fa 32 3 0 


02 his way. 


4 
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ox au other, this'is tryable by the Common · Lau. end nat in the ſpiritual Coure, 
dur il the Natſon bave a cettain wap Stantes te, him, and ſet aut by the Comp 
mu law: 4f he be at ang time diſturbed, aud kundered, by anp of his pariſhiq- 
ners, oz by any other in the ule of this his wap, he way chen in ſuch a Cale weſl 
'\ Wwe im ee ſpiricual Court faz his remedy, Aud -kiewads of the Mtatute of 2. 
E E. 6. Chap. 13. are that if auy Parſon be diſturded, Coppep,: 97 bindered, 
in tht oacxyingcawap.of his Tithes, ſe that che tith cams ta be lol, hurt, 82 im⸗ 
- pred, in this caſe he map ſue in the ſpiritual Court fo; his remedy, aud upon 
Prohibirion due ppoot there made thereof, be (pail recover double value of the cigh la taken, op 
grante/777 loc, velives his colts and charges of ſults. Pat becauſe tnghis pzincipalcaſe, 
Cur. , the Parſon ſued in the ſpirituabCourc, foz the right; of hie way,  whecher be was 
pici- to have that wap og not, which belonged y2opeelp to the comman Lam, apd not 
Kizble there in the ſpicttual 'Court, and 10; this cauſe, the Couit-g2anced 4 p2g- 
bib tion to ſtap their further p2oceedings in the ſpirttual Court. 


Flewellin and others Plaintiffs againſt Rave. 


Flewellin Pla. 
sgainft Rave. I ſceit. the caſe appeared to be this. That where there was A. B. and C. A, 


P Anaction oa was indebted unto C. in ſuch a ſumme of money. And B in ſuch a ſumme wa 
the caſe u og 
Nover &- 
Converſion, 
- grounded on 

diſceir. 


vel 


uſe. Alter the death of A. and fo2 this C. bꝛought his action upon the caſe toz 
a trover and conyerſioy,. grounded upon this dilcait. And whether this lieth oz 
not is the queſtton. Curia, the whole Court agreed clearlyin this that the action is 
well maintsinable, fo2 if a man baple goods to one, fo) to baple them over to a⸗ 
nother : if he ty whom this baylement was thus mave, to baple them over, con- 
ts the trull bim repoſed, doth not pelwer them over, as he was to babe 
vont, but voth convert them to his ow ue, he hath by this his deteit, made him- 
feels able fo an uctton, both of the firſt baplour, and allo of the party to whom 
9 — to have bern bayled over, and either of chem map well bare his action 
| fofthis. Anvnotwith>anving the chirp perſon here to whom the goods 

©  oithhecohave been bayled, had never the poſſeſſion of them, vet this Converſion 
an non-ſeſance, of that which he onght to have dove, is a wrong, and very pꝛe- 
-Fadirial to C. the third perſon. And fo: this wrong and pzejudice, be may bade 

- | [his aftionnponthe caſe, as well as the ürſt baplour. ( but both of them ſhall not 
FEET * ions. ) But he that Arlt begins his action, hall go on with 
Ade Lame, Curis the whole Court alſo agreed clearly in this that this woe 
bayling over, and delivery of the goods by B. the firſt baile unco C. in ſatislacti- 

2 1 2 debt of A. and accozding to the agregnent made between A. and B. that 


* . 


4:1 


g > amount in Lew to mike a converſion. And that by this, he 
dach made bimlelf abject, and liable to an action, to be bzought by the party to 
Whom he houtd-have deltuered the goods. Williams Tuſtice, if a man delivers 
deen to one, to dellber the ſame over co another, and he doth not deliver the 
ente ober arcopdivgly, the party bete to whom the deed was to have been de- 

ered; may well have his action fo2 this not delivery of che peed unto him, and 

in 
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Radeliffe Trustees 
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1 — was the queſtion. Yelver- 


5 Rom land Egerton Plaint. againſt Edward Morgan and 
others Defendants. | 


FN an Appea\.bzqught kan che death of his byother, Killed by Morgan. Jnwhich ge, bl. 
8 Tarek the the Plain tiff declared agataſt che ſaid Edward Morgan, againil apaintt Ar- 
- Morgan his other, aud againſt one William Robinſon, but im that thep were ga» Au A- 
not co be found (as by the Recurne of the Sheriff appeared, he pzoceeped.onelp Pal. 
2ggiult Edward Morgan. Henry Yelverton at the Barre: excepted agatuft the 
Tut, quod minus /ufficiens in lege exiſtit, to enfozce the Du lendant to anſwer 
the lame, and ſo Demurred in Law to che Cie. The Gaurt gave nap fo; the 
argument, ſaping that when they gave thrir Judgment. upon cts Appeal, che 
ſame Judgment ſhould have Relation unto this day, and that the dap by them gt- 
ven fo) the azgument of this Appeal, is but only a nap of:grace. Afterwarvs 
Yelyerran beginuing to argue, laid that he would ſpeak foz Morgan, aud theroin 
he would allo helpe the others in the Appeal. Fo? if the Appeal be not good arcaiuſt 
Morgan,. but ſhall abate, the ſame ſhall be then alſs abated, againſt the others. 
The Tic bere, is mins ſuſſiciens to enfozee the Detennant to anſwer, and 
therefoze he pleaded sber to the felony. The Mrit as it is now in Court, is nit 
ſuflicient. In favorem vita which the Law hath of a man, it ſo pꝛovides that 
the Writ of Appeal ought co be moſt exact, and moze eractly pleaded, then any 
other action, and if che ſame be once abated, it ſhall not be afcterwarvs revive. 1e 
-apyears by Stamford lib. 2. fol. 82. chat an Appeal ſhall abate foz falle Latine, 5 n fei lb. 
m foz default of fozme, and to this purpoſe is ide caſe in 13. E. 3. Fitz. tit. 2. fol. 82. 
Corone pla. 121. MAherein the Mirit of Appeal, the wozd (Haloas) was left 13. E. 3. Fire. 
one, andfoz this omiſſion the TWirit was abatedwithonut anp amendtient. Du HI pf. 441. 
which it appears, how favourable che Law is to the life of a man. 4 — | 135 
peal was ſbemed the weapon, with which the party was killed. In what put of # 
the body the wound was, the longitude and latitude of the wound. Ac was p3ap- 
ev that the appearance of Morgan might be as well upon the Yuvicement as upon 
the Appeal. The Recorder of London pzapen, that thep might p106000 por 
the 


7060 Termin. Mich. 8. Fac. 


the Indicement notwichſtanding the Appeal was hanging. Exceptions being 
taken to abate the Appeal, but becaule they had not the exceptions ready to delts 

ver into Court, the Court did much diſlike of it, fo2 that a. plea pleaded in abate- 
ment of a UAtit, augbt to be ſhemed pꝛeſentip, and cherefoze the exceptions were 
ſheep. Man Secundary Jufomed the Court, that if thep, ſdemen not thetr 
exceptions preſently, ibe plea din then amount to no moze then to a not guilty. 
 The-plea bert is, iht che TUrit is miu ſuſſicieus, to cauſe the Defendant to 
anſwer. They angbt to ſhew wherein: Geo. Croke foz the Dekęndant, 

| . _ onghcnottobe dene with this difference il it be matter in Law, there ig needs ſap 


ng moe; but wins /»ficienc, hut if it he matter iu fact that is aſledged, chere 
be otight to ſhew what the ſame is. The whole Court did ch rence to 
be good Law. The pziſoner was bailed, and the———baple Was taken body 


fer body. Akterwarus Henry Velverton argued fo). che. Defenvant, that che 

tit of Appeel was not good, and ſo the Appeal ought to abate. The TUrit 
here in is a blank Writ, (album breve ) (S.) without auy retuzuat all, 
cher 


efoze not ta be anſwered, the Writ uot let ved at all. Nou declate, we 
tom: in, and the {Uric not ſerved, and ſo in this inſufficienc. It appears by the 
xetozne that che Writ mas directed to che Sheriff of Middleſex, retoznable 
.Oftob, Michael, at which day the ſame ougyt ta bave been returved. —— 
-The words of thereturne are theſe, (by vercue of this Writ ta me directed, A 
habe taken che body of Edward Morgan, whoſe bodp J have here ready in Court, 
at the day, and as fo} the other two von ſuut invent. in ballivo neftro. And at 
the end of the returne was let down. Reſpenſio vic. Sabaſtias. Harvey, 
Cokeine. Thep returned this, but hey were not then Officers to 


See. | 
098 Coe, no2 to the King, and ſo enabled to wake che-retutne, and cherefoze 
e 


returue ialufficient. The Writ was directed Vicecomiti, and ſo ought the 
returne to have been by the Vic. none cap make a-3eturne of a Wrie, but ſuch 
a perſon, who at the time of the returne remained an D fficer co the Court. JE 


the old Sheriff be removed befoze the day of the return, the new Sheriffis to 


22. E. 4. ſo. 33. ke the returns, and to his purpoſe, is the Book of 22. E. 4. fol. 33. and 


el 3. pa. fo. 34. in the caſe dt a Mrit ol Erroz, to reverſe a falſe judgment given befoze the 
72, Wefthyes Majo and Sheriffs in the Court at Coventry, and Coke 3. pag. fol. 72. 
Caſe. © . Weftbye; caſe, where it is reſolbed, that akter the Election of anew Sheriff, 
and bene delivery over of the Pziſoners to him, thep do remain in the cuſtodp of 

the old Sheriff, and after the delivery of them over to che new Sheriff, he at the 

Day of the recurne, ought to returne, Cepi ( orpus, but in this caſe, the returne 

by the new Sheriff bofoze any delivery over of che Pziſaners to him by the olo 

Sheri, is no teturne at all in Law. And the old Sheriff can now make uo 

returne, he being no Officer at all to the Court, but the new Sheriff is he 
-officer to the Court aud ought to make bis anſwer unto the Kings Tait co him 
Directed, and he doth not here returne a Cepi corpus, hut onely an Endozcemenc 
in {his mannoz, ſetting his hand alſo co the returne, with this Poſcript, (s.) 
This Crit as it is above ſubſcribed , I the now pjeſenc Sheriff, have received 

- _  . from mp Pꝛedeceſſoz the old Sheriff, going out of his office, and this upon the 
matter is no returne at all. Pzoces map in (ome caſe be awarded unto che old 

- Sberiff fo2 to bzing in che body of a Pꝛiſoner, but that is in caſe where bcfoze he 

: hach.made a returne ol Cepi corpus, & paratum habes. Aud afterwards be is 
removed and a new Sheriff made, upon the non-appearance of che Pꝛiſoner, Þzo- 
xes ful in this caſe goe to rhe old Sheriff but not otherwile. There the old 
Dberif is removed, the new Sherilk ought to make the returne. pere the nem 
Sheriff hach made a returne, but the ſame is not good, be ing but of parcel of that 
1hook of . which be oughe co: have returned. Fo2 as to the other 2. his returne is Nov ſurt in- 
aid book ht »effrs. this his returne is not good. Foz that he ought to bave 


—— vent. in ballivo 
Appeal de aid, that thole 2. noz either of them were to be found. An apppeal map ve 
mort. fo. 46. tummenced, either by Bill, or by Wric, and where it is by Wric, as appeareth 


Teſeb. 33. H. in the old book of entrees tit. Appeal. de mort. f. 46. Paſch. 33. H. 6. Rott. 39. 
6. Rem. ö 95. there 
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there the Whit of Appeal is a Tizit couditionall (s.) if he finde pledges, that then 
he ought co attach the body of the party, and there Pledges were put m, the Ap- 3 
peale was chere bzought by a oman fo? the deach of der Husband at the day of | 
the teturn, the parties appear in Court, at which day, the Sherif en mißt inde | 
breve, the Plaincitſe pzaped to have another dap fo to declare, ano fo the Sheriff 
to bꝛing in his return, che Defendant pꝛaped that the Platniciffe mighe now pꝛo· 
cecd againſt him, and declare, this being the dap of the Return, there it was bot 
den by the Court, that if the Party did not declare on the dap of the Returne, the 
Appeale is then loſt, and therefoze , by the Oꝛder of the Court, the Plaintiffe was 
to declare, notwichſtauding, ide Sheriffe, had not made his return, but decauſe no 
TQric of Appeal was ſerved and exetuted, by reaſon whereof ver/us eum de jure 
narrare non poteſt, petit breue Sicut plurimam vic. com. pradift dirig endum 
fo2 to attach the body, and co have him there, and die, c. and that de map not be 
put to declare in the Appeale befoze the Wi be ſerved, executed, any returvey, 
and the Defendant being ready in Court to anfwer the Plainciffe in the appeaſe, 
if he would declare againſt him, and in regard the Plainciffe refuſed ſo to do, he 
pꝛaped that he might be diſcharged of the Appeal, and fox this cauſe it is there 
ruled, that the appeal ſhould abate, and the lame there was accozvingly abated , 
this Caſe may well be compared to the pzeſent Caſe now in queſtion, fo2 that 
here in effect is no return at all, made by the Sheriffe, and this is the Caule of 
the Demurrer here. It the Sheriffe makes his return, and doth put his hand co 
the wzit, cleerely this is not good (but it is laid) that the old Sheriffe did put his 
hand ts the TU it, if he were at that time, he was out of his office, and ſo he was 
no Officer to the Court, and ſo it is in effect, as if be had not put his hand at 
all co the return, and lo che return, being as no return in Law, is meerely void, 
but now it is to be conlidercd, whether the hand of the new Sheriffe to the & Mit, 
| ſhall aid it, and make it good, it hall not,fo2 that he hath made no return at all, in bis 
own name, fo he voth not ay, Cepi cor put, xec, paratum bic babeo, as he sought 
to have done, and therefoze all ibis appearing ſo tothe Caurt, it was payed, that 
this Uit (being minus ſufficien: in lege, to enfozce the Defendant to anſwer to 
che ſame) map foz this cauſe be abated. Geo. Croke, the Mzit is not good, 
Firſt, where it is ſaid, & fecerit nos ſecurum de clamore ſus proſequends , &c. 
this is not good , tog that be doth not ſhew as be ought to doe, in what Cauſe 
this was in, and between what perſons, this is omitted in che TI: ic, and there⸗ 
foze not good. Secondly, Foz that in the Appeale, he hath named himſelf, Frater, | 
and doth not ſap, as be oughs to habe done, Frater, & hartes, Firſt, he names him. \_ - 
ſelf—+eres, but this is only by wap of addition, but in the point of the Mzit, he 
qught there to have (aid likewile heres, but this is omitted, and ſo fo2 this omiſſion 
the Wit is not good. Note, that thele two latter exceptions were over- ruled, 
and rejected by the whole Court, afterwards this Caſe ſolemnly argued by all 
the Judges Crole Juſtice, this is a Caſe of great conſequeuce, and impoz» 
tante, Lite on the one ſide, and on the other ſide, Revenge, altor ſanguinit, ſtrictum 
jus is to be rendred ta them both. Exceptions have been taken , ſome to the 
TQtit, ſome to the Return, and ſome ta the Act of the Court. As to the exceptions 
tiken to the zit, no juſt exception bath been taken to the ſame , but that this 
Mit remaines good, notwithſtanding all the excepcious taken to it, pet the ex- . 
cepitons were very fozcible. Firſt exception, becauſe it is not ſheiwen againſf . he eres 
whom the plaint was, as to this ex precedentibns, & conſequentibus , this being 1. 
conſidered, this is good enough, and a perfect Declaration, 5» qu c/amore , & 
verſus quem, this was, if pou lay all together. Secondiy, Becaule it is nat ex- _ 
pꝛeſſed in the hit, Cxjus beres ipſe ef, this is ſufficiently expelled in, any by = * 
the Pꝛemiſes, che courſe of the Chancery is ſo, & Curſus (wie, lex Curia. Car. 
ſus Cancellarie Lex , and this is very true, the Wut is dyleflp 
alledged, fo2 the avoiding of Tautologie in this, e. dicitur breve, quia rem be- 
viter enarrat, and the Rule of the Law is this, uod "ceſſarey iutallig itur 1 _ 
| test, 
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deeſt. Thirdly » As to the Return , this being Sanct. Michael. and doth 


not ſay proxim. futur. as to this, this ſhall be intended to be ſo, and it is not the 
courſe ofthe Court, (8 to mention this, fo2 that the Law ſuppoſeth it ſo to be: 
theſe are not crceptions of ſubſtance, fo to overthzow the Appeale. Another ex- 
ception taken to the Return of this Tic, and this is grounded upon the Act of 
the Court, as touching the validity of this Appeale, in the Law this was da- 
ted Tr. 18. Iunii retornable in 8. Mich. next enſuing, the old Sheriffe took the 
bodp, and returns a Cepi Corpus infra Comitat. cujus corpus paratum habeo, any 


koꝛz the others ven ſunt in meo ballivo, the new Sheriffe, Aud breve fic mibi de- 


[iberat fuit in exec ut ione, & c. oſficii, and the others are not, if this be good — that 
this is good, and the old Sheriffe, as to this, is a good Officer to the Court, and 
may well bꝛing in the body, Cajus Corpus deliberari to the new Sheriffe— the 
old Sheriffe remaines an Officer to the Court, untill he be diſcharged by a IUzit, 
De exoneratione Oſſicii, untill this Wit comes to him, he remaines an Dfficer co 
the Court, and a Witt map be directed to him, thac he by Indenture, wall dell ver 
all manner of Executions—over to the new Shcriffe, and therefo2e there is a no⸗ 
table Caſe, that ifhe do not deliver che Cauſes allo, but the body only without the 
Cauſes , that this wall be an eſcape in him, if the old Sheriffe returns, a Ceps 
Corpus, & paratum habeo, if the Pziloner appear not at the dap of the return, a 
Diſtringas ſball be awarded to the old Sheriffe , ſo that the old Sheriffe may well 
ſap in h's return to the Court, parat um habes, fo that he ſtill remains a ſufficient 
Officer to the Court, to return this next as to the truth of the return, Corpus pa- 


ratum habeo, when as by the Recozd here it appears, that he was bayled, whe- 


ther this ſhall make the return bad, that it ſhall not, but that the return is good, 
this, notwithſtanding this intervenient Act (of Baylement ) makes the Cale the 
moe intric ate e ecca/ioze reddidit ſe, it map be doubted, whether he may ſo 
do, when the P2oces was in the lame Court, it may well be, and he map well 
here be taken, upon the return of che Shcriff,and upon this the Court may p2ocecd, 
fo that notwithſtanding all the the exceptions that have been taken, the Appeale re- 

maines good, and the Court map well pzocced upon the Appeale. Williams Iu- 
ſtice, The Declaration here is againſt Morgan, Comparentem hic in Curia, who 
takes notice of it, and demands oyer el Bre. and a Demurrer is to the Tie, 
and to the other matter pleads Nient culp. ſo that now we are to ſpeak to the vas 
lidity ot this CC zit, whether the ſame, as it is, be good, o not, ſome things urged 
ut amicus Curiæ : the Conrtis not bound to look into any thing, but into that, 
of which a doubt map be made. Firſt, therefoze it is to be conſidered, whether this 

nit be good, oz not. Secondly , whether the return here by the Sheriffe , as 
the ſame is made, be good, 02 not. Thirdly, whether here be any partie tn Couit, 
againſt whom he may declare in the Appeale. Fourthly, whether anp interveni- 

ent Act hath pꝛejudiced the Cauſe any wapes. Firſt, as tothe Ichit, it ts ſuch, 
as was ert oꝛ at the beginning, and there is no other fozm fo2 che ſame, and there 
is no Book fo? to warrant theſe exceptions, as have been taken, all the matter 
is contained in the TAzic, and therefoze it is called, eve, quia rem breviter enar- 


rat, it ſets fo2th the intention and meaning of the parties, this—pro clamore pro- 


ſequendo—cnjus heres ipſe eſt, this ought not to be expelled in the Wit, and this 
is very plain, that che Uzit is good, notwithſtanding this, proæim. futur. in ma- 
up Caſes this is to be ſo, but it is good in this Cale, as it is expꝛeſſed, and to 
this purpoſe is the Caſe in 26. Aſſ pla. 3. An Aſliſe was diſcontinued, by the not 
coming of the Juſtices. An Attachment awarded to ſummon him to appe ar, and it is 
not to be expꝛeſſed to be a Curiam proximem futuram, and here fog this omiſſion 
the ſame fell to che ground, but it ſhall not be ſo in caſe of an Appeale, fo che 
Law intends this, that ic (hall be che next enſuing, without exp2eſſing of it, ſo that 
the Mit remans good, notwithſtanding theſe exceptions , and the Demurrer | 
being generally to che Tie : which being good, the Demurrer is at an end, 
and falls to the ground: the Mit and the return here, are but one entire Recozd 

EIA in 
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in Law. Secondly, as to the return here, this is good in Law, foz befozethe Stas 
tuce of Yorke made 12. E. 2. cap. 5. Raſtall Rerurnes of Sherifs fo. 345. pla. 3. no 

name was uſed to be put to the Return of the Whit, by the Sherif, noz pet by any Stat 2 5 
other Miniſter, oz Officer, which was conceived ta be inconvenient; whercupoh 12 E:2:chap: 
complaint was then made of this in Parliament, and upon this it was ozdained by 5: Raſtall Re- 
the lame Statute, that the Sherif ſhould pac his name to every return made by 3 of She- 
him, but otherwiſe it was, befoze this Statute made, but now ſince this latute Tg 5 345: 
the Sheriff ought to put his name to every return by him made, the which if he ſhall — 

omit to do, this will make the return erroneous; theſe things are here conliderable. 
(.) Firſt, the return: Secondly, the Act of the Court. Firſt, as tothe return, 
as it is here made, the new Sherik thus returns, Sic indorſat. int mihi deliberat. 


73 


ce EE ty 


both at the time; and ſince , this is a good return, and, as the cale was, it could not = 
be otherwiſe, ſomething was here done by the old Sherif, in his time, and ſome ; 


thing by the new Dherif, each Sherif is to make anſwer, foz what was done in 
his time, the old Shertf was till chargeable with the body of the Pyiſoner , and 
each Sherif to cercifie to the Court what he hath done, as to the Exigents in the 
C. B. and here fo2 lo much as hath been done by each, to be certified accozdingly, 
and foz the reſt , that to be with a Sic indorſat. fuit, and what each hath vone a 
return is to be made of it co the Court, who are to judge of the return, and there- 
koze the old Sherif (as to ſome purpoles, is, and ſtill remains an Officer to the 
Court, and of ſome things, acted, and done by him, the Court is co be certified by 
him of the ſame, and by his return, if there were no Sherif, and pet he makes 
a return, this is void, and co no purpole , but otherwile ic is here in this caſe, 
where it appears, by macter of Recozd, that he was Sherif by the Necoꝛds, here it 
appears, that every Sherik ougbt fo2 to make his return to the Court, of that which 
he himlelk hath done, and of that» which the other hath done, the old Sherif is an 
Officer to the Court, after a new Sherif choſen, as appears by the Book of 22. 22. E; 4: fo-: 
E. 4. fo. 33, 34. fo} the Law takes notice of the old Sherif, that he by the Wiric *%** 
to him, takes to him the body, and returns a Cepi corpus, and all this is entted of 
Reco2d Trinit. 11. H. 4. fo. 82. Fitz. tit. Return el vic. pla. 53. Bre. el vic. to ene 
quire of waſte, who returnes ud mandaui Balivo mes libertatis, qui nullum de- 0 5 Song 
dit mihi reſponſum, lo; this cauſe the Sherif was amerced, and a a /icxc alias a: een, 5 . 
wardey, fo2 that by this Wie he is Judge, aud hath power to enter into the Fran: elvic: pla: 53: 
chile, and in 33. H. 6. in a Tit of Annuicie, a return was made by the old She- 33H. s. 
ri, quod nihil habet, this return he made; as an Dfficer of the Court, ꝶ he may well 
be amerced, fo} his falſe tet urn made when he was Sherif, and this is uſuall here ſs 
to be done, the return of the old Sherif in ſuch a caſe is good, fo? that every one 
ought to beare, and ſuppoꝛt his own burden, ſo in this pꝛincipall Caſe , the Tic 
is good, and the return well made by the old Sherif. But polito that the She- 
rif had put in no w2it—The Appellant comes at the dap, and the other appears, 
this ſhall all be now made good by this, for this hath been agreed, that he is the ſame 
perſon, and now all foꝛmer defects, and inſufficiencies by the apparance are made 
good, if the Shertf return mandavi ballivo, & quod nullum dedit mihi re(j ponſum, 
and afcerwards the partie appeares, this is good cleerely, in 8. H 4. fo. 21. In an 
Appeale, if he appears, and agrees that he is the ſame perſon, this is good, and ſuf- 8H: 4 fo: 21. 
ficient, in L. 5. E. 4. fo. 69. Jn a perſonall Action in the C. B. Pzoces continues. 
till the Capias upon which the Sherif returnes (epi corpus, & languidus in pri- L. 5: L: 4: fo: 
{ona, and afterwards upon the Wit of Daces tecum, the partie appears befoze the . 
Tit returned» and pꝛapes that the Plaintit map count againſt him, and fo2 that the 
Plaintif could not deny but that he was the ſame partie, but ſaid, that he had no dax 
in Court, untill the Sherif had retuzned his wit, the which he hath not as pet 
done, and it was ruled by the Court, that the Plaintit᷑ ſhould declare againſt him pꝛe⸗ 
ſently upon this his appearance, pꝛaper to have him declare, the partie was bayl· 29: fl 6: old 
ed, e agreeing with this is the book of 33. H. 6. in the old boole of Entrees Rot 39. Book of En- 
Jn an Appeale in this Court by a Feme, fox the death of her Musband, at che day vies Rot: 39: 
ofthe Alias, vicecomes non miſit breve, Ms Defendant came, and pzaped = 
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the Plaintif might declare againſt him, agreeing bimleit foz to be the ſame per» 
ſon , it is there agreed that the Plaintif ſhould either then declare, oz the Appeal 

to be loſt. And lo in this calehere, pou allowing of him, to be the ſame perlon, 

what is now to be done, it is to be conſidered. It upon demand, he ſhall ſap, that he' is 

not the ſame perſon, this peradventure might be matteriall, but not here , as this 

Caſe is, vecauſe it is here confeſſed, and agreed, that he is the ſame perſon, lo 

that no materiall doubt, oz Objection can be made, and this Caſe is here agreed 

2. to be, ans (a the Mit here is good, and the Returne is likewiſe good, Second- 
ly, In the next place, the Act of the Court, is to be conſidered, it hath been ſaid, 
that in the body of the Recozo, the very Wt is recited, and that he, reddidit cor- 
pus ſuum ut in cuſtodiam mariſcall.—reddidit, & ea eccafione eſt in cuſtadia 
mariſcalli he defends this, here is the Tic, and upon this an appearancein 27. H. 
6. there the partie appeared gratis, and was bapled, and had a Superledeas, and 
if Morgan the Pziſoncr here had pꝛaped this, he might well have had it, the 
Court did here upon baple him, 4e die, in diem, ſo that he going by Main- priſe, 
none can declare againſt htm ut in cuſtodia mariſcalli, but he ought fox to be in his 
Trinie.-.8.6. Cuſtody, and ſo is the Book caſe in 7. H. 6. fo. 41. & 42. he ought to be in his cu- 
0. 4,42. ſtody, oz no Declaration can be againſt bim, and there it is ſaid, that if a man 
9.E.4-fo.27. ye let at Main- priſe, de die, in diem, no man ſhall have a Bill againſt him, ag as 
gainſt a man that was i cuſt dia, and ſo when he is bapled, it bein gall one: but 

pet the party is ſtill in cuſtodia to ſome purpoſes, and ſo is the Bock of 9. E. 4. 

Note the dif- fo. 27. if he veclare againſt one, as in cuſtodia mariſcalli, and he is not in his cus 
ferencebe- opp , this is not good, the Cale there was in a Bull of of debt againſt the Lord 
8 ho ack Ferrers, is cuſtodia mariſcalls, the Bill was challeuged, foz that che Plaintiſ hav 
riginall,as ro not found anp pledges, and the Lozd being out of cuſtody , the Plaintiffe would 
the finding habe found Pledges there in Court, but could not, becauſe the Bill was abated: 
out of but in an o2iginall Action by zit, although he bare not found pledges co the 
pledges. Sherik, pet be may here find Picdges in Court, and fo is the diffecence but by 
: the Book of 18. E. 4. fo. 9. b. by all the Juſtices en Bank Le roy. It is there a- 
. run greed, that ifin any Bill, oz TUzic, Pledges axe left out, that che Plaintif at any 
matter of Lime, hanging the Plea, map find Pledges, fo2 that this is in the diſcretion of che 
form. Juſtices , and is but matter of fozm, 2. H. 7, fo. 2. It was moved En Banke Le 
2. H. 2. fo. 2. c roy, where one is Plaintiff by Bill, againſt one in cuſtodia mareſcalli, and the 
f0.17. - Dekendant emparies till che next Term, the Bill being viewed, the Plaintif hav 
3 not found Pledges, it was there queſtioned, whether be might then put in pledges oz 
face be. not, and held that be might, and accordingly Pledges were cntred: a difference 
tween a Bill, there was taken between a Bil and a Wit, fo2 the C zit is, Si le Plaintif fecerit 
and a Writ as te ſecurum, &c. and ſo is not the Bill. Ik a man be endicted of felony, and is 
ro Fee. bailed, appears by Mainpꝛile, extra cuſbodiam mareſcalls, and therefoze he cannot 
7 ; - H. 4.10 declare againſt him, 1 1. H. 4. fo. 7. 6. In an Appeale of Mayhem, the Plaintif 
by counts, and the Defendanc makes his defence, aud afterwards laith , that the cMAzit 
was not ſerved, fox that the Sherif had not returned Pledges, ec. and cherefoze he 
ought not to be put fo2 to anſwer, there it is ſaid, that Pledges are to be put in, any 
that this map be aſwell done in Court, as ts the Sherif, and when the partie appears 
he map put in pledges in Court, and the Defendant is to auſwer, otherwiſe it had 
been; if the Defendanc had not appeared, there he-ought to have been bꝛought in by 
. © Wocels. InthePrincipall Caſe here, Morgan appears in Court, and takes notice 
18.Eliz.Dyer df theprocecdings agaiuſt him in 18. El. Dyer, fo. 348, 349. pla. 14. an angry caſe 
pla. 349, & between a Baron of the Realm, and a Noble man. In an appeale by Howel de 
349. * morte fratris ſui verſus Forteſcue, and others. Forteſcue appears, the others not, 
the Paintifcouats acainft the others as Pꝛincipals, and againſt Forteſcue, as acceſ- 
ſariebefoze, and uſter che felony, Forteſcue, who appears and pleads in abatement 
of the zit, that there was no ſuch William Harriſon de M. (againſt whom the Ap- 
The return of penal was bzought as Petntipal) in rerum natura the dap of the mit purchafed, noꝛ 
the Sherif at ang time after (the truth was) the name of Baptiim was miſtaken, (s.) 
may de nu, William H. foz Thomas H. it was held in this Cale bp the two Chief Juſtices, 


— — that although there was another William H. in another Countp, if it 


favorem vitz. be 


27,H.6. 


Termin. Mich. S. Fac: 


— — 


be not iu the County of Buck, whcre the vile of M. 1s, oz if he were dead befoze - 


che Ait purchaſed, the Plea is good, and that i» favorem vitæ, the Dekendaut 
map Traverſe the return of the Shertf. In the Pyincipall caſe here, the ut, 
and the Return are both good, and the Defendant appearing, and taking notice of 
the proceedings againſt him: there is no ſufficient reaſon can be giren, why che 
Defendant ſhould not anſwer, and receive his Tryall. Yelverton Tuſtice, the 
Defendant here pꝛapes oyer of the zit, and of the Return thereof „the CTTizit 
of Appeal here is good, the Pledges are nothing, where the Partie is in Court at 
the day of the Return, he may appear, and the Sherif map well make bis return 
in 22. the Book of Aſſi ſes pla. 3. where a Thit comes to the Sherif, which is 
to be ſerved by the Bayley ot the Franches, the Sherif here ought firſt to take 
pledges, befoze that he writes to che Bayley fo2 to ſet ve the Tic , this is there 
ſo held by Sharde , that the Sheriff 4e ure, ought to take pledges as befoze , but 
by the Repozter, the Bapley may well take pledges 4e preſequendo, but it is ver- 
ry cleete , that pledges may well be taken, either in the Court where the return 
is, 02 befoze the Sherif, and this is uſuall: as to the erceptien taken, becauſe 
it is Octabis Mich, and doth not ſap proxims fu ur. this is good, notwithſtand- 
ing this omiſſion, fo; that it ſhall be intended to be che next, and ſo it is uſuall: as 
to the Objection made, becauſe he doth not lay in the Tit, Frater, & beres, this 
is good, and needs not co be in: and it had been but Surpluſage, if it hay 
been ſo, fo; in the beginning, he names himſelf to be Frater, & heres, and this is 
ſufficient , and the concluſion is good, ad reſpondendum prædictum Rowlandum, 
ae morte prædic. this is good, and ſo the Whit, as it is here, is cleerelpy good. 
But the great point of difficulcy here in this Caſe, doth reſt upon two matters cf 
the Return as to the Appeale, and whether the ſame be diſcontinued o2 net, where- 
in conſideration is to be hav. Firſt, To the Return of the old Sheriff; and Se- 
condly, to the return here of the new Sheriffe : the Beturn here appears judicial - 
ly to the Court, and the Court oughs co take notice of it, and to habe a due 
conſiveratton of the lame, althongh they are infozmed of this, by one only, t «- 
micus curiæ, here is no good return made in this Caſe by the old Sherif, foz that 
he is now antiquated, being out of his Dffice, and ſo no Okfcer co the Court, 
neither can the party tome in upon this return, ik the name ok the old Sherif had 


22. the Booke 
of Aſſiſes pla. 
3. 


2. 


been only to the TThzit, it bad then been a good plea, fo2 Morgan to have ſaid, 


that he was no Office}, aud that the return was not made by an Officer of the 
Court, ſo that the Return made by the old Sherik, is no good return in Law 
at this day, but it is ſaio, that che new Sherif here made the return, as to tis. 
if che return made by him⸗ was tn che name of the old Sherik, this is not good, 
as to his return here, nothing at all is here returned, as done by him, he Caich 
nothing at all of the body of the Pyiſoner, but only mentions here, an indozſemenc 
upon the return, the partie ought net to appear upon this, the ſame being no 
ground uo; warrant fo; his appearance, the Occlaration here againſt him is, (as 
in Cuſtodia Vic. and the new Shetik had bim not in his cuſtody, noz yet the old 
Shcrif.it doch not appear here by this return, that the Pziſoner was at any time 7 
cuſtodia of the new Shcerif, unleſle bp the Judentures between them, it appeares 
that he was by the old Sherik delivered over to the new, as it appeares Coke 3. 
pa. fo. 72. in Weſtbies caſe, the Platntif here cannot declare againſt him, as 
veing in cuſtodia of of the old Sherif, fo2 that he is now no Officer to the Court, 
neither can he here declare againſt him, as being in cuſtoda of the new Sherif, fo 
that he never had his body in his cuſtody, delivered to him by the old Sherff, but pet 
he remaines with him, and no Diſtringas here ſhall ve awarded to che oid Sherif, 
to have the body of the ]:iſoncr in Court, becauſe that he is no Officer tothe Court, 
and herein the Difference will be this, if che Sherif returns at the dap Ceps corpus, 
and have not the body ready, he ſhall then be amerced, anda Diſttingas ſhall iſſue to 
the Cozoners, Secondly , ifthe old Shertf at the day returns Ceps corpus, and 
that befoze the day of the return, he was removed, and anew Sherik made, the Di- 
ft: ingas here ſhall be awarded to the new Sherif,/if it appears upon reco2d, that : 
L 2 | pat 
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hath taken the body, but not otherwiſe. It che Shcrif returns 94 mendam bal- 
live, who anſwers quod cepit corpus, and byings him not in at the dap, he ſhall be 
amerced, and a Diſtringas ſhall go to the Bailey of the Sherii foz to bꝛing in the 
body by him taken: Jn the Pꝛincipall caſe here, the return as it is made, is not 
good : here the partie Dekendant bath appeared gratis , the Queſtion 
now is, whether this bis voluntarp appearance ſhall make all to be good, which 
was otherwiſe defective upon tbe Retura , this his appearance ſhall not make the 
ſame good, foz that the Plaintiſfe here cught to declare agaiuſt him, upon ſome 
Tit, oz not at all ; if the Defendant bas pleaded here geucrally , to the felcuy, 
he might then have well p2ocecded to che tryall of hun, but where he appears, 
in this Cale he voth, and demutres unto che Tic, otherwiſe it (hall be; then in 
the next place, it is to be conſidered of here, whether this Appeale be diſcontis 
nued 02 not; As to this, the Appeale here is cleerely dilcontinued, the Defen« 
dant was in cuſtodia mareſcalli, the laſt Terme, at the ſuite of the Ring, G oc- 
caſrone predict. he rendꝛed himſel to the cuſtody of the Parſhall, and ci Mi- 
chael. he was baplcd , how ought the Pleintiffe now to declare againſt Lim, a 
mau cannot be, at one and the ſame inſfanc of time, a p:iſoner unto two (s.) to the 
Marqchall, aud alſo to the Sheriffe, they being two leverall Officers to the Court, 
he cannot be a Piſoner unto them both, if the Law be, that he is not in coſfodie 
of the Sheriff, but of the Barſhall,then he ouglt to declare agatuſt him accozding⸗ 
ip, and ſo upon the whole matter, the Returns here of the Sherifs,are neither of 
them good, and the Appeale here is diſcontinued , and that ſo the ſame, by the 


judgement of the Court ought to be quaſhed. Fenner Iuſtice, Fuſt, as fo the en 


ception taken to the Tit, becauſe it is not ſald filius, & heres iu the concluſion of 
of it, as to this, the ſame is no good exception, but the Tit is good, this excepti- 
on notwithſtanding. Second exception, becauſe it ts ed7a5:;s Mich. and doth not 
ſap proxime Futu. this is no good exception, t22 where a man is bound to pap mo- 
nep at the Feaſt of St. Michael. this by intendment ſhall be ſaid co be the next 
Michaelmas after the date of the Bond, a fortiore, it ſhall be ſo taken and intended 
here in this Caſe, tobe octabis Mich. next enſuing , ſo that the zit is clecrely 
good. Thirdly, as te the return of the Sheriffes, the return here of che old She- 
rif is a bad, and an inſufficient return, for he hath not perfozmed that which be 
ought to do, bere it is ſaid, he took the body, and would have che body, chis is not 
good, but he ought tobave (Aid, that he had taken the body, and that he hav 
delivered the body over to the new Sheriffe : if he had ſaid, chac he woulo keep 
the body, when as he was not Sheriffe, this (hall ve ia Law taken fo? an eſcape : 


the Law requires of the old Sheriffe, when there is a new Sheriffe made, that he 


ought then fo; co deliver the body of the p2iſoner to him, and there is no pꝛeſi⸗ 
dent in Law, to warrant this, that the Old Sberiffe (all make ſuch a return 


without his delivery over of the body to the new Sheriffe, the old Sherif is not 


then Sheriffe, and how then ſhall he ſay, cepi corpus & paratum hebeo , whereas 
this is an eſcape in him, be cannot keep, and detain him in pziſon, when he is no 
Officer to the Court, how then can he lap, parat um habeo, when he is no Shes 
riffe, neither can the Court upon this award, that be ſhall be in pꝛiſon, becauſe that 
this is no ſufficient return, the ſame being made by one, who is no Dfficer to the 
Court, but is now out of his Office, there being a new Sheriffe made, where the 
Sheritfe returns, Ceps corpus, & peratam hebeo, and brings him not in, then the 
zit of Duces recum, ſhall be awarded, fo2 to have the body in Court, and that to 
be /«b pœua, the Return, and the Tic, is but one Recopy, and this being ſo , if the 
one be bad, ſo hall the other be likewiſe. In the next place, as to the appeare 
ance here, of what foce, aud validitie, the ſame here is to be conſivered,g'as this caſe 
dere is, the ance of the Defendauc unto this Tit, is as nothing at all, fox 


fog that he here appears upon the Pain-patſe, but not unto the Mut, and if be ap- 


- pear not, he fozfeits his Recogniſance, ſo that he comes in, and appears here gratis, 


and that is, fozto ſave the Painepzile, but he appears not unto che Mzit, but if — 
wt 
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will, he map appear here ta the Wit, and he map alſo refuſe ſo to doe, it he pleaſe; 
but in the Caſe remembzet, of an Appeale bzought by the Mike; fo2 the death of 
the Wusband, and both of them appear, the Defendant pꝛayes, chat the Plainciffe 
map declare again ſt him, and this the Plaintiffe ought to doe, foz that there is no 
remedie to make him to appear, but there is good remedie fo: co make the Defen- 
vant to appear (s. ) by pꝛoteſſe of outlary, and ſo it ſtands in ſuch a caſe { whether 
he will appear oꝛ not, and he may well refuſe, if he be demanded kon to appear; but 
otherwiſe it is, of the part of the Plaintiffe, fo the Defendant hath nd other teme · 
dp, fo to make him appeare, if be deny ſo to doe, but only when they are both of 
them pzeſent in Court, to pzay the Court to oder, that the Plaintiffe may then de⸗ 
clare agatuſt him, and then upon this pꝛaper ofthe Defendant, the Court will en- 
foꝛce him co pꝛoceed, and to declare againſt him. As to the laſt matter conſiderable 
in this Cale ( 3.) the Declaration of the Plaintiffe in this Appeale, whether this 
be good, 02 not, as to this, che Declaration is inſufficient, and the none appearante 
will make the ſame good, that che Declaration is inſufficient, foz that in the Decla⸗ 
ration is an Appeale, the hour ought to be therein as certainip expjeſſed , as any 
other time when the wound was given: and in this Declat ation, Firſt, the ſame is 
laid to be Circiter, or citra horam undecimam, this is ns Certain deſigning, either of 
the dap oz hour , and therefoze the Declaration foz this uncertainty , ih this par« 
ticular is inſufficient , fo2 that not only the day of the death, but the hour alſo ought 
to be certainly expꝛeſled and ſet down inthe Declaration, the which is not here ſo 
done, the dap being expelled, but not the hour, the ſame being only alledged co be, 
Citra horam undecimam Which is not good, being altogether uncertain, and fo the 
Declaration fox this uncertaintp, is inſufficient, and the Appeal ought to be quaſhed. 
Allo the Declaration here, is his own Allegation onhy, and no matter in this of the 
other part, and therefoze his Allegations therein oughe to be tertaine, but here⸗ 
in he hath failed, and fo this cauſe the Declaration is inſufficient, and ſo the Ap: 
peale ought to be quaſhed. Flemming chief Iuſtice. An Appeale is in Law co. 
be verp ſtrickly looked into, ſo that no erroz be in it, neither tn the Tit, noz in 
the return of it, noꝛ pet in any meane Pꝛoceſſe in the ſame, no in the return of the 
ſame, noꝛ pet in the Declaration upon the Tie of Appeale, the Judgement here 
in this is finall, and perempto2y, and not to be reverſed, but in Parliament, and if 
the partie be hanged firſt, and the Judgement afterwards reverſed by a Tit of 
Erroz, what will this avail che party : as to the matter here, and the pꝛoreed⸗ 
iugs in this Cale, the partie hath been attached, and upon this attachment com pa- 
ruit, he hath appeared, and being here perſonally in Court, the Plainciffe hath 
pꝛoteeded, aud veclared againſt bim; upon this, the Defendant Demands oyer 
of the Tit, and of the return thereof, he now appeazs and takes advantage of 
this, and nothing can be here ſaid againſt it, but that here is good appearance, he 
being bꝛought in by the attachment, and ſo he comes in by the zit, being theres 
by attached, the matter now to be conſidered in this caſe, is whether the Defen: 
vant ſhall be now enkozced to anſwer unto this zit, the ſame being inſufficient in 
Law, as to this, cleerely, he ſhall not, but it is without queſtion, that his appear« 
ance nowhere is upon the zit, and upon the Attachment, he hath demurreo 
hereunto, and this ven ut amicus Curie, but this is done by him, in propria perſons 
ſua, and this bis appearance is good. Cemparet, whether thts (hall now be ta⸗ 
ken to be an appearance upon both, 02 upon this, which is, & paratum bebe, this 
is in another term, and another Reco2d alſo, and it is not good, fo2 che Court fo 
ſcek out Recozds of another Term, noz pet to look into them. Firſt, Judges are 
to p2oceed, ſecandum alle gata, & probata, and are not to go any further. Se- 
condly, there ought to be au a verrement here foz to make theſe agzce together, ꝛ. ra- 
didit ſe, and the Court bayles hf, Secondly, the Return is, Cepi corpus, & para- 
tum habes, how theſe two can aud well together, is to be c ed. In an Ac- 
tion of Treſpalle, a Capias iſſues tothe Sheriffe, who returnes Ceps corpus, if at 
the day, he doth not appeare, then a Duces tecum ſhall be awarded 10 the — 
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Sycriff, continuing in his plate, but if be be remobed, then the Wit wall go uuto 
the new Sheriffe, and a Diſtringas map be directed per vicecemiti, 174 quod ba- 
beas corpus: if a new Sherif be elected, befoze the other hath made his recurn, 
and the new Sherik infozmes the Court, that che old Sherik hath taken the body, 
Et non curat mihi liberari— the Defendant appears in perſon, and pzapes cha 


the Plaintif may declare againſt him, ik this appear ar ce of the parties ſhall re⸗ 
coucile, and make good the return of the Sherit, oz not, is conſiderable in L. 5. E. 


LSE. A. fo. 69 


4 fo. 69. a Capias is directed to the Sherit, whoreturnes Ceps corpus, & Lane 
guida in priſe: a at the dap, the Sherik doth not appear, but the partie appears, 
not upon the return ok the Sherif, but he appcars at the dap, upon his own ac⸗ 
cod, and pꝛapes that the Plaint:f map veclare ag ainſt him, this is there weil ar⸗ 
gued, and it is there ſaid, that this appearauce of the partie gratis, the Court 


ought not to receive, foꝛ that the pere was then in Piſon, and came in, and 


appeared gratis, witbout any ſatisfac ion given to the Court, how, and in whac 
manner ti is could be, that he ſhould be at la: ge, and pet in p. iſon at the ſame time, 
Simul, & ſemel, this being contrary to rhe rcturn of the Sherif, who returns Lan- 
gnidus in priſona, ag to this it may be aulwereo, that this map be well, fo2 that the 
body in pꝛiſon, by the Statute may be bapled and ſo at large, and appearing, being 
bapled, that be is the ſame perſon, it is there ruled in that Book, that che Plaincif 


= 


ſhould pzelencly declare againſt him, upon this his voluntary appearance, and chis 


is the Judgement of that Book, but it is now co be conlidered, whether it ſhall be 


ſo in this caſe of an appeale , o not the Sherif here cannot take baple, here the 


partie hath appeared, without queſtion, as upon the recuzn of the Sberif, it is 


true, that he bath appeared, upon this Appeal, he hath been attached upon it, be ap- 
peares aud demurres unto the Tie, and here the queſton will be, whether we 
map now look into the Tit, and examine the validity of the ſame, and allo, into 


the return of the Sherif , as the ſame is befoze us, and into the Declarati-n, all 


T, 


” * 
* 


which the Court may well doe: Firſt, as to the Cie, the which is good and 
ſufficient, not withllanding all the exceptions taken againſt the ſame, Octabis Mich. 
without ſaping, proxime futur: This ſhall be intended clecrelp co be ſo, with 
our this particular expꝛeſſion, as to the next exception to the Wie, becauſe bee 
doth not ſap frater, et heres, this is moze then addition, and fnticling by, be ſaith 
that he doth appeale him, de merte fratris ſui and this is ſufficient , ſo that the 
Mzit of Appeale here is cleerelp good. Secondly, As to the return of the She- 
ri, the ſame being virtute iſtius brevis mibi directs, Cepi corpus, & paratum ha- 
beo,this the Return made by the old Sherif,and his hand ſet unto it, and ſo deliver 
over the Wiitunto the new Sherik, who makes his return in this manner, (s.) 
rece pi iftnd breve, fic indorſat um, he comes in by the nit, by which he was taken 
by the new Sherif, foz none can return a Tait, with a Cepi corpus, but he which 


is an Officer to the Court, and not the old Sherif, fo; that he is not any Officer 


to the Court, but the new Sherif is, foz now, aftez a new Sherif choſen, no pro- 
eſſe is to be ſerved, no2 any return to be made, but the ſame is co be done by the 
new Sherif, and no return is to be pleaded, but that which is made by the new 


. Sherif, and not by the old, as co the old Sherif, he ought fo2 to deliver over all 


the WMzits in bis hands, being unto the new Sherif whether the return here 
made, be good 02 not, is the queſtion, and herein, as co Returns made by She- 
rifs, it is to be conſidered, whether this inſufficient return, ſhall any wayes pꝛe⸗ 
judice a Wie well bzought, whether be ſhall receive pꝛe judice by the miſ-recurn 


ol the Sherif:and here it is to be conſidered in what caſes the O2iginall, being well 
brought, and pet the Sherif ſhall be amerced, and new Pꝛoceſſe to be awarded, and 


33. H. 6. Rot. 
39. old Book 
of Zatrees. 


it is likewiſe to beconſivered, whether this ſhall be ſo in Caſes of Appeales» what 
ſhall be done in ſuch Caſes, and what in ſuch Caſes, the Judges here in this Court 
are to do, and what Tlarrantis there foz a Defendant to take any advantage of a 
bad return, made by the Sherif 33. H. 6. Rot. 39. in the old Book cf Entries, 
and befoze remembyed, is a nocable caſe, where the Sherif ac che firſt returns, that 

5 the 


een 
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the Plaintik had not found Pledges, what then ſhall be done with the zit, in 
whom ſhall the fault be, i t is there (ard to be tn the jPlaintif, and what ſhall then be 
done, there it appeares, if no pledges were found, this is the default of the Partie, but 
where it is, quod Vicecomes, non miſit bre ve, there it is the default of the Sherik 
here the Defendant was ready, and appeared, and foz that, the Platncif would 
not declare againſt him, his appeale was abated , the Sherif returnes, that no 
Pledges were put in, this ſhall not deſl2op the zit, but to have an Aa, and a 
Capias, and to this purpoſe are the Caſes befoze remembꝛed of 11. H. 4. fo. 82. 

Fitz. tit. Return el vic. pla. 53. and 18. Eliz, Dyer pla. 348, 349. but there it 
appears, that appearance of che par ip, doth not make all returns of the Sherif to 
be good, fo2 the Law gives advantage to the party, foz to except againſt them, his 
appearance is, that he map have advantage by the ſame , and not co be by this 
concluded, to make all good that is done, foz that this ſhould be op H nm, in ob- 
jeRio. As to the return here in this pꝛincipall Caſe, whether che ſame be good; 
o2 erroneous, is the queſtion, in which it is to be examined, what return this is, 
which is here made, and by whom the new Sherif here returus nothing, that was 
done by himſelf, but what was done by the old Sherif, the new Shertf ought co 
make the return, and this return is good, he ought co return ſome thing, and he 
oughe to return chat which was done by the old Sherif, and no moze, and ſo he 
hath done here, all which he ought fo2 to doe. Ju the next place, it is to be exa⸗ 
mined, in whoſe cuſtody the body taken now is, whether he be in the cuſtody of the 
old Sherif, oz of che new Sherif , che Pzoces ſhall go to the Old Sherik, who 
took the body, and a Diſtringas, to have the body in Court, and co this purpoſe 
be hall be ſaid to be an Officer to this Court, fo2 the old Sherif is here charge: 
able with the body, by him taken. It hach been ſaid, chat the old Sherif, hach now 
no Authozitp at all in him after a new Sherif choſen : as to this it map be An- 
Cwered, that the old Sherif map deliver up the body unto the new Sherif , and 
he map bing in the body by him taken, in his cuſtody, and untill he have delivered 
all up unto the new Sherif, which he had in his cuſtody, and untill this be all 
done by him, he continues ſtill an Officer co the Court, and is reſponſible fox 
them, ſo that here the return is good, and this ſhall be che return of the old She: 
riff of that which he had done, and no eſcape can be, by this (as it bath been al- 
ledged ) fox if this ſbould be an eſcape , (as hath been objected) then no Diſtrin- 
gas ſhould iſſue co the old Sherif, foꝛ to have the body in Court, and in this che 
Law is very clecre , that a Diſtringas ſhall go to the old Sherif, and ſo he con- 
tiuues au Dfficer to the Court, and againſt whom tbe Pꝛoces of the Court ſhall 
be awarded, as ag sinſt an Officer of the Court. As to the Return, as the ſame 
now is in Court, whether the (ame be good oz not, is in the next place to be con⸗ 
ſidered. As to this, the Return as it here is, is no return at all, being only a 
return of that which was executed befoze the old Sherif bere returns gon eff in- 
ventut, having delivered the bodp over ro the new Sherif, who retuzus noching 
for himſelf, as done by him, but this only, which the old Sherif had done, and this 
is is uot good, but he ought alſo to make ſome return fo himſelf, but here it is 


Ir.H.4.fo.82 
Fitz. tit. Re- 
turn el vie. 
pla. 532. 18. 
Eliz. Dyer 
pla. 348. & 


349. 


not ſo. As to pꝛeſidents in this Caſe, there are very many, but none in Caſes ol 


Appeals, but many Pꝛeſidents there are in caſes of Jadtctments, directly in point, 
as this Return here is: but nothing is here moze to be done, we map well awaro 
a Diſtringas to, tqe Dlo Sherif, foz to have the body here in Coure, foz the new 
Sbherif cleerelp is not as pet chargeable with the body , as appears by the caſe in 
Tr. 22, E. 4. Fitz. tit. Return of the Sherif pla: 33. where the old Sherif will nat 
deliver the zit to the new Dherif, it is matter of policy in che new Sherit not 
to cake it. All this matter is here bzought befsze us by this Demurrer , to be 
conſidered of, The next matter here to be conſidered of, is che Declaration in 
this Appeal, whether the ſame be good 02 not. As to this, che Declaration here 
fn this Appeale, is faultp, inſufficienc, and incertain, and chat in many particulars, 


which all be ſhewed. Ir any faults be in the Declarstion, it is to be taken ws a 
| rule, 
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By the sta- rule, that we cannot then pꝛoteed to a Triall by the Statute of Glouceſter, cap. 

tute of Glou- , 32 Appeale ſhall be abated, if the Appealo2 declare in certain, Firſt, the deed 2 

cefter 5. k. 1. <econdly, in what part of the body: Thirdly, the year: Fourthly⸗ the day: Fiith- 

cap. 9. theſe 8. dec Ys : P wy | ; - 

Certaiut es to ly, the hour: Sixthly, the tune of the King: Seventhly, the Uille, oz Town 

te expreſſed where the Deed was done: Aud Eighthly , with what weapon he was flain „ all 

in the Decla- theſe ounbt to be certainly expꝛeſſed in che Declaration, oz the Declaration is not 

3 1 good. Fuſt, 4s to the Fact, this ought to be epꝛeſſed, to be of malice pzepenled, 

TY 4-4 ped” and allault: As to this, it is here ſaid, that Edward Morgan in the years, &c. the 

; 8. and 34. Circa horam & percuſſit, & pupug it, and doth not lay—Anglice 'S 

p he ought o vo. See Coke 4, pa. to. 40. Yonges calc percuſſit & perforavit, 

. = 3 ws theſe are Synenyma, unam plag um mortalem, this is (uffictent, without faping any 
4 , mo2e, fo? that an Anglice is not to be uſed, ( 4d p/ag am) as to (ay Anglice, a deads 

Coke 5-pa.fo. Ip thuſt, aid wound, as appears Coke 5. pa. fo. 121, 122. in Longs caſe, and 

121, 122, in there it is reſolved, that Vulnus and Plaga, are Synonyma, & idem ſig nificant, 

Loogs cale. and both wapes good, aud that p/ag4 is the muſt uluall wozd in Favicements. 

5 In the next place, as to the year, the 8. year of England, &c. Objection made, be- 

cauſe it is not hewed, whether it were the 8. pear of the Kings Reigne ok England, 

oz of Scotland, it being not ſhewed which, it may be an{wered, that this ſhall be 

: intended to be of England: as to this it ſhall not be ſo intended, in caſes of Appeals, 

Jo no intendments to be in ſuch Caſes, but all is to be ſec down and ſpecified in cer- 

* taine, this is not to be much ſtood 02 relped upon, but that which by the Statute 

ought to be certainly expzeſſed is here leaſt, altogether uncertame the day here, is 

well expꝛeſſed prædicto die. Fourthly, the houre is not certainly exp2eſſed, and in 

this J cannot be ſatisfied as to the hour — it is here lapd to be, Circa boram undeci- 

mam ante meridiem ejuſdem diei, what houre this ſhall be, J deſire to be ſatisſied 

herein, the face ought to be done within the compaſſe of an houre codem die, loco, 

annp, comit at. poſtea (s.) circa horam prædict am, what hcure is this, the fact ought 

to be laid, to be within the compaſſe of an houre, and where it is here laid co be 

circa horam undecimam, what houre this ſhail be laid to be, is altogether uncer⸗ 

tain, fo? this ſhall be ſed to be pare of the 11. hour, and part of the hour akter this, 

Circum, circa, is not good, if he had ſaid ante horam undecimam, there no circa, 

but when there are 2. circas, the one ol neceſſitie ought to be longer then the other, ik 

be had here ſaid circa horam undecimam prædictam, this might have been good, but 

dere it ts without any prædict. and therefoze it is to be taken fo; another hour, no 

pꝛeſidents there are to have 2. circas, in one Judgemen, as here in this Caſe, fox 

this is as a Circle about a Circle: 2. circas here not good, the ſame ought foz 

to have been hora prædicta, and not with a Circa, next as to the place in comitat. 

5. prædict. it appears in Stamford, that when it is ſatv, Locus prædictus, the ſame 

Stamford, Wall not be taken fo; moze then one, and ſo to be the ſame County prædict. there 

being but one befoze , here he hath named Mivdleſcx—as to the addition of Lon- 

don—in 21. E. 4. fo. 24.6. In an Appeale of murder bzought by a woman fox 

21.E.4.f0.24, the death of her Husband at the fonrth day, de quindena Paſche the woman, the 

6. appellant was demanded , but appeared not, whereupon it was pzaped, that ſhe 

might be Nonluited, Fairefax there anſwered, that our Office is to be low in 

Judgement, and not haſttp, fo2 if ſhe come not in, this fourth day after, we will 

then give Judgment, foz it may bet hat ſhe is arreſted, oꝛ ra viſhed, in coming to the 

Court, and we will be well adviſed, fo2 if we ſhould give Judgement now, the 

Appeale ts gone foz ever: Two Towns are here named—{(s.)Fubbervill , and 

Turbervill, and Morgan is named ot another Town, in the addition here it is laid 

Trinit. 30. Kl to be, in Loco prædicte, without naming of the place. Trinit. 30. Eliz. Morgans 

e caſe, where two Towns were named as befoze, and he was named of another in 

caſe, - Che addition, but nothing was there ſaid to it, by way of exception, and ſo he 

was condemned, and executed, and afterwards a Tit of Erroz was bzought by 

the Peite, and the Judgement was reverſed , foz this Erroz only being, becauſe it 

was laid to be i» loc predicro, without naming of the ſame place ſpecially, be it 


here 
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bere a County, in this Caſe it is not laid to be 5» comicar. pradict. it ought to 
have been here in Loco pradict. and to have named the ſame in certiin , bere & is 
laid to be, tune, & 5654em, this in 1ncorruwper incertius, here; as to the weapon, 

chat is well laid. As to the fact; e & 7745 „ dant morealem plagam 

Anglice, this ought not to be ſo, with an Anglice, As to the houre this is not well 
r NG oy . 7 
on the whole mottter, the Dectaration , in this Appealr; ig aitog am. 


" 4 
= 


* 


have argued, 


| % ts place, 
ted agatnit, the Declaration is good, and lufficient certaintp in it, and ſo = 
of the Countp, and Town, this is good, and certain 


are noe 
to deliver the reaſons of pour opinion, this is not che conte, was it 
ſo, and no p2eſident can be ſhewed foz to warraue this , pou are onlp lo; to deliver 
your opinions, and to declare the ſame, whether you do on diſagree, without 


giving the reaſons of your opinions, and actozding to this, is the „ 

Grend ons caſe in the Commentaries fo. 502. where Dyer chief Juſtice who ar Comment ſao! 

gued laſt, took four exceptions not moved before, to which 'ons the Coun⸗ 502. 

lell chere delivered their Anſwer in wziting unto Dyer cho chief Juſtice, but did 

not argue this, and the other Judges did ſee the Anſwer , but did 

not give anp reaſons of their opinions, unco rhele Exceptions taken by Dyer, no 

moꝛe oughr peu to do here in this Caſe, but only co deliver your opinions, whe⸗ 

ther pou do aſſent, oz differ in opinton, wichont opening of pour Reaſons, one woy, 

02 another, but you are to keep pour reaſons to pour ſelves, and ſo it is, and in all 

times befoze, it hath been the courſe, and o2der, and this ougbt now, and ac all times 

to be ſo kept and obſerved. Williams and Croke Juſtices—againft him verp 

ſtronglpin this particular. Yelyerton Juſtice agreed herein with Flemming chic? 

Juſtice, Williams and Croke Iuſtices, deſire fo2 to deliver their opinions, and 

the Reaſons of their Opinions unto the DECLARATION, and to the ex- 

ceptions, taken to the ſame, but Flemming chief Juſtice, Fenner and Yelverton 

Iuſtices would not to this agree, to have them to deliver their Reaſons openly, but 

tt they will ſo do, and that in private amongſt thecaſelves , within 2. oz 3. dapcs, 

to this they would agree, otherwiſe the Appeale co be abated, Afterwarys, at ance 

ther day, Croke Iuſtice openly in Court delivered his opinion, and che Reaſons 

thereok guto the Declaration, and to 9 taken to rhe ſame, if there ape 
pears 


k 
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* th ale but here in this caſe. 
claration.either in the expzelling of the place, 
83 times befoze che predict. ſu 
; froke is laid bere fo be apud Horneſey, 
a yo Tountie named, as it is = yp pena to this, 
omutatu, Mie 5 8 ſo there is no 
» but that che Declaration is good, 
tak Dexlaration, to the. poivt. 
i» Det laid to be circa en 
2:taintp in point of time, as if is here lald, 
an been here, with a cc upon a £57c4, this bad 
al | would have abated the Appeale berg, circa 


ation, Fir Circa beram undcgimam. Se- 


re bete athly expzelled befoze, if afterwards it 55 
s ll ih 15 0 
be Rp] 

Rh 


1. 


den be ſaid do be A circum circa, and 

E, there is. no ſuch rertallitie 4 of the bouie 
deinem is good, ann no incer⸗ 
„ Unam plag am morta- 


feos ption 
8 125 Moone in an —.—.— 


1 8 42 


"Xe oe nt cel. Wil- 
Anſwer unto Mew exceptionstakpn, which were 
ſep map. well do, | er that they have argue. 

thenrct Mit is named, die, anne, G 

; nacter hex | conlderable 18 this, whes 
the expteſſion of the pear , 
and ſufficiencly certain, in all the 
= pore any Thea tn the Declaration, in 
ud tber inp the Appeale abated, ar d 
i es mga Law 
cap. 9. 88 g certainty, 
be e Ve 


Stat of. Glou- 
ceſter 6. E. 1. 
cap. 9. 


Stamford li b. 


a. cap. 20. as | 
to the Coure ee e 


on pert. 


fo.80.a. + 


Bracton. 


Stat. of Glou. 
cap. . a. ſttat. 
in e 
ol the com 
mon law. 


125 15 this, the ſaine "being onlp 
1 1 cipall caſe , there ng onlp | 
ip che beute, ir- being Englithed is,about,necte,to,or by, 
all chi ur paper . . , ebe ſo, in what wap, oz manner 
time be moze certainly expꝛeſſed, chis could not be better na more cercain- 

then here in this Cale it is, fo; that a than cannot 0p wap vel. 
cribe moze ing to be dene prnets emp orig, In the o ok of Entr. 
eee Lade leverl melvents in his manners there l. 
a, circa horas ls gh 2. ais! Rach d dies, and ** 3. circa Ber ram 1074 
. . and 
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and plz. 4. circa horam ſeptimam, and pla.5- circa horam quartam po. 
meridiem e juſdtmditi, and divers other pꝛeſidents there be there in lite 
manner pla. 6. pla. 10. pla. 15. and ſo in the old Bock of Entries, 
en title. Enditement fo. 263 pla. 4. the like pꝛeſident circa / oram 
primam poſt merediem ejuſdem diei, and Coke 4. pars fo. 41. in Hey- 

dons caſe; indicted for the death of Savage, where the preſident 185 
that circa horam decimam ante merediem ejuſdem diei, and no excep- 
tion at all taken unto it, and ſo the like pꝛelidents are in the old Book 
of Entries fo. 43. in tit. Appeale pla. I. where the Court in an Ap. 
peale de mort, was by the Aike to the death of her Yusband , where 
the time is laid to be Circa horam ſecundam poſt meridiem c jxſdem 


Preſidents in the old 
Bock ci entries fo. 47, 
48, 49, $0. tir. appeale 
de mort pla. 2, 3, 4, 6, 
6, 10, 15. and fo. 253. 
tic. EncItement pla. 4. 


Croke 4. pa. fo. 41. in 
Heydons ca'e indicted 
for the death cf Savage, 
there it is Circa horam 
old Book of Entries fo. 
43. tit. Appeale pla 1. 


diei, and there fo. 45. tit. Appeale de maxime pla. 3. where tie ttme 

in the Court is laid to be Circa horam primam, C. All theſe are 

peſivents in point, and the time laid, in ſuch a manner, as it is here Circa horam. 

in our Caſe (s.) circa horam; and no exception at all taken thereat , | 

and therefoze this is good, and certain enough, notwichſtanding this exception 

taken, and theſe foꝛmer pꝛeſidents were in caſcsof Appeales, and the time expꝛeſ- 

ſed with a Circa horam, and no exception taken fo2 the ſame, and there cannot be 

mote certainly expꝛeſled, as in pancto temporis, and lo the Declaration is good and A 

certain, in this Particular point oftime here, aud it is alſo here 4ie, anno, & leco, 

this is good, and cerfaine.— Nuper de London , this is a good addition , 21 E. 4. fo. 7. 

ik any thing be defective herein, the lame map be amended , as appears 44. E. 3. fo 5. 

by the Booke of 21. Edward 4. fo. 37. and 44. Edward 3. fo. 6. b 

where the Rolle was amended in another Terme, and this to be ſo done (is there 

put (with a mirum) but there ts no need of any ſuch matter here, fo; here is no un- 

certaintie at all, in the expzeſſion of the place, here the fact is laid to be in this man⸗ 

ner - malitia præcogitata, & nam plagam mortalem without malit ia, but here 

lap a couple altogether, and it is good. Loc ⸗— here refers unto Nidfex—In Not- 

tingham in ſucha Town die, anno loco, in Comitat. Nort. this ſhall include the 

place, named Eſſex, and Hartford, anno die & loco, in Comitat. Eſſex, this includes 

the Place named - nam pla gam mortalem, à deadly thruſt this map be a wounde, 

02 a oke, vulnus, & plaga ſunt Synonyma, and the Engliſhing, will apd, and amend 

this—percyſ it, & pupg uit unum, & idem fignificant, and this appears to be ſo, 

Coke 5, pa. fo. 121, 122. in Longs cafe there, percuſſit, & perferavit, all one, 

andſo upon the whole matter, notwithſtanding any of the Exceptions taken, 

the Declaration is certain and good, and ſo the partie to pꝛoceed in the Appeale. 

Flemming chief Juſtice, my woꝛds, opinion, and judogement in this caſe have been, 

now arraigned, and anlwers endeavoured co be given unto the Exceptions by me 

faken to the incertainty of this Declaration , and upon all thac, which hath been 

ſaid , by wap of Anſwer, Jam no wapes by this altered, but che moze thereby 

confirmed in my Opinion, which befoze J have delivered, and to foztiſie this by 

Pzeſidents in Laſes of Appeales, and foz this, ſee the preſidents of 

Trinit. 39. Eliz. Rot t. 872. B. R. Eſſex, and Hartford, and Hill. 42. 

Eliz, B. N Rot. 577. and Trinit. 40. Eliz. B. R. Rot. 243. Hill. 42. 

Eliz. there one Blackwelldid appeale, Iohn Tones, and others, and o- 

ther Pꝛeſidents there are to this purpole. Williams Iuſtice, the De⸗ 

claration here ſhall be good without mentioning of any houre in the BE 

ſame , and fo is Stanford fo. 80. in point, ag before is cited. JON _ eee, B. R 
Flemming chiefe Juſtice to the oontrary, that the hour 6. 1 1 

ought foz to be as certainly expꝛeſſed in the Declaration, as any other 

matter whatſoever , but this it ſeems doth not ſatisſie others, neither 

do the Reaſons of others ſatisfie us, and cherefs2e the Rule of the Court was, 

that fo2 the incertaintie in the Declaration: Judgement ſhould be entred, that the 

Appeale fo? this cauſe ſhould be abated. Note there were -thzee Judges a: 

gainſt two fox this , and ſo this Rule of che Court was entred- ac- 


coꝛdingly uod nota Nota allo, that this was an angry Cale, and did — 
| 2 muc 


& fo, 45. pla. 3. 


Preſidents in point of Ap- 
peales. 

Trin: 39:Eliz: B. R. Rot: 
8-2: Eſſex and Hartford. 
Hill: 42. Elz: B: R: Rot: 
577: Blackwell, and 
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Judgement 


entred that 


the Appeale 
ſhould abate 
for incertain- 
tie in the De- 
claration, 3. 
againſt 2, 
Robinſon the 
Acceſſory ap- 
pears in Court 


much trouble the Court, as appears by their ſcverall Arguments be. 
foze. 


Ote, that afterwards, Robinſon, who was one of the ſcconds, and did fly fo; 
N fo the ſame, now appeared in Court, the Sherik having returned koz bim, 
Non eſt inventus, he now appeared voluntarily, and moved the Court fo? to 
have this his appearance to be recozded— Williams Juſtice—if the Appeale be a-. 
bated againſt the Pꝛincipall, the lame ſhall be allo abated, as againſt the Accellozp, 
as appears by all the Books. In an Appeale, all are Pzincipalls, here is no 
matter now in Court againſt him. —Yelverton Tuſtice— his appearance 
may here well be caken , and recozded with a 6eſſat ulterius pro- 
ceſſus againſt him, and ſo was the Rule of the Court, he may now appeare, fox 
fcare of impꝛiſonment— and for that the CTTIzit of Appeale was now abated, he 
comes not in now, by a reddidit Se, but his appearance here is a voluntarte aps 
pearance of himſelf , and out of his own kzee will, upon a Return made by the 


a Sherif of a Non eft inventns. Note that Man, Secundary in this caſe , upon the 


appearance of Robinſon, demanded of Yelverton , and of the other Counſell ac 
the Barre, who were againlt the Appeale, whether they would not have che Plains 
tiffe called, before that his appearance was entred, and they anſwered, that as 


this Cale was, they would not have the Plaintiffe called, and therefoze by the 


The King a- 


gainſt Morgan 


upon an In- 
ditement of: 
murder, Sir 
John Egerton 
the Proſecu- 
tor. 


Trin. 8. Jac. 
B. R. 


H. 7. fo. a. & 
0.12.9. H. 5. 
ſo.7. 


Rule of the Court, bis appcarance was entred of Recozd without calling of the 
Plaintif unto it, 3d nota, the reaſon of this, was conceived to be, becauſe the 
Cit of appeal was by the Judgement of the Court abated , and the Entrie was 
alſo by the like Rule of the Court, d ceſſat ulterius proceſſ#s againlt him, quod 


sta. 


Ota, that befoze this time, (s.) Termin. Trin. 8. Tac. Sir John Egerton, 
fo2 the King, did pꝛoſe cute an Indite ment of Murder againſt Edward Mor- 
gan of the Inner Temple, Gentleman, fo2 the murdering of his Sonne, by him 
killed, and fo2 his Tryall at the Barre, a Jury of Middleſex div appear, and 
fourceen ok them being called, appeared and anſwered to their names, but Sir 
Iohn Egerton the Pꝛlecuto; had ſome doubt, ol favour in ſome of them, by ſome 
ſecret labouring of them to appear on the behalf of Morgan the Miſoner, and 
therefo2c---Davenporte being of Counſell, fo? the Ring did challenge ſome of the 


Jurp, and ſaid undo che Court, that if hep would agzee co dzaw out two of the 


Jurozs, which were returned to ſerve upon this enqueſt, the other ſhould then be 
lwoꝛn fo2 cotrp the Pziſoncr---The Court made him this Anſwer, we cannot 
cauſe any of thoſe which are returned co be drawn out, and ſet aſide, but you 
ought to make pour challenge to them, as they are called, and then when the 
others are \wozn, which you did not challenge, you are then to ſhew ſafficienc 
catiſe foz to maintain pour challenge, foz that the Kmng, oz anp foz him, cannot 


challenge without good cauſe, but the partie himſelf, the pziſoner, in favorems vi- 


ce,” may peremptozilp challenge thizty foure without any cauſe ſhewing, and as 
many moꝛe as be will with cauſe, chewing the lame pzeſently, ſee fo; this 3, H. 7. 
fo, 2. & fo. 12. 9. H.5. fo. 7. Then the Counlell at the Barre foz the King, 
moved che Court, that they might be ſuffered, co ſhew the cauſe of their challenge, 
particularly as they did take the challenge, unto this the Court made anſwer, and 


aid, that if they had cauſe to challenge any, they might challenge them, as they 


were called, but they oughtnot to ſbew the cauſe of their challenge, befsze that 
the other Juroꝛs, which were not challenged, were [mozn, and then, and not befoze 
pou are to ſhew the cauſe of pour challenge, and if the cauſe be ſufficient, then the 
party challenged ſhall be dzawn out of the Pannell after wards, Morgan the pꝛi⸗ 
ſoner at the Barre, demanded of the Court, whether Davenport ſhould challenge 
any of the Yury foz the Ring, be being not of the Kings Counſel, noz any of the 
Kings Counſell there pzeſenc to infoꝛm againſt bim, and to challenge foz che King: 


the Court made him anſwer, chat any one map be received, to challenge 1 the 
ing 
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King, if he thinks, that any of the Jury be not indifferent, and after the Counſell 
foz the Krug did challenge all che Turozs, and being in doubt, ok the indifferency of 
the Jury, and of the ſutfictency of their challenge, they doubted, that this Jury 

was returned on purpoſe , and by great labouring in che return of them, fo? to 

make them favourable, and ſo fo2 theſe, and other cauſes, not named, they left off 
their pzoceeding upon the Jvditement ( fo2 the pꝛeſeut) and put in an Appeale p2 0« 
ſecuted by the ſecond Sonne of Sir John Egerton (as befoze appears) che Wc 
returnable- - Octabis Michaelis proximo ſequent, and ſo they made an end fot this 
time. Then the Court ſaid unto Morgan the pꝛiſoner, that he map now have 

Counſell aſſigned unto him, and therefs2e he deſired the Court co aſſgn him foꝛ his 

counſell, the Kings Atturnep Generall, the Court anſwered , that ihey could not 

aſſign the Kings Counſell, to be fo2 him, but if they would they might be either foz 

bim, oz againſt him. The Court upon this requeſt, aſſigned him foz his Counſcll, 

Ser jeant Nicholls, Hen. Velverton, George Croke, & Thomas Crew, in this 

Appeale, afierwards Morgan pꝛaped the Court that he might be bapled, the 
Court made anſwer unto him, that they wauld be adviſed further of this, and ſa 

cauſed Preſidents to be ſearched in ſuch a Taſe, and if there be any ſuch fozmer 
Preſidents to be found, then he ſhould be bapled—Waterhouſe Clerke of the 
Crown, and Officer of the Court, infozmed the Coure, that they had made ſcarchy 
fo2 Bꝛeſidents, and that they had found lome Pꝛeſidents directly in point, that 
in ſuch a caſe the Pꝛtſoner might be bailed, The Court auſwered, that they would 
ſee and peruſe the ſame Pꝛelidentg, foz now the pziſoner ſtands arraigned, and ins 
dited of murder, aud the Enditement is not gone, ( by the b2ingingin of this Ap⸗ 
peale ) It was then demauded of the Court, whether he ſhould here his bayle taken 
befo2e be be arraigned upon the Appeale. The Court, as to this, ſaid, they would 
be adriſed. At another time, the Court was moved again fo2 the bayling of Mor- 
gan, aud that upon the Pꝛeſidents ſhewed, being amongſt the Recozds of che 
Rings Bench, that the Judges map baple one, being endicted of Murder.— Wil- 
liams luſtice- it the default of the tryall had pꝛoceeded fzom a cauſe, on the part 
of Morgan the Pꝛiſoner, perad venture there he ſhould not be bapleable, but bete 
in this Tale, becauſe the default pꝛoceeded from the part of the Pꝛoſecutoz himſelf, 
and therekoze in this caſe , he may well be bailed. Flemming chiefe luſtice, & 


Preſidents 


Fenner ſuſtice agreed with Williams herein, that as this caſe here is, he may well . ee e 


be bailed---Croke luſtice, it hath been alledged by the P2oſecucoz , that there bayling of 
was great labouring of the Jury, in this Cale, but no pzoof made of it, if this had priſoners en- 
been ſo pꝛoved, peradventure then, he would not have been bayleable, but here dited for 


being no p2oof made of this, he: ts here well baplable. And as to che bailing of TED 


him, a Pꝛeſident was ſhewed, where a man was indicted fox high Treaſon, and in of an 4p: | 


was bailed. Another was endicced foz murder, and had chzee ſeverall endictments pealc. 
againſt him, and this was fo2 the killing of the Conſtable of the Ring, and he was 

bailey. And ſo here, by the Opinion ok the whole Court, Morgan the Pziſoner 

is here well bailable : and the Court did all agzee to bail him, and did cherefo2e 

command the Officer at a dap pꝛeſtxed, to bzing Morgan again, with four ſuffict- 

ent Sureties, and then he ſhould be bailed, and that the Dekendant in the Ap- 

peale is baileable, as appears by the Book of 13. E. 4. fo. 8. afterwards on ano- 13-E-4-fo-8, 
ther day Morgan appeared with his Baile, who were theſe ( s.) Sir Thomas : 
Munſon, Sir Roger Dalyſon of Lincolaſhire,Sir John Digby of Bedfordſhire, organs bail. 
and Edward Morgan the Father of Pziſoner, the Baile were bound in ſeverall 
Recogniſances of five hundzed pound each of them foz the appearance of Edward 

Morgan the Defend ant tn the Appeale at the time limited, and Morgan himſelf in 

one thouſand l. bond to anſwer unto Rowland Egerten Hlaintiffe, in the Appeale, ao + 0. 
and ſo he was committed again to the Parſhall, and the Balles by ſome command Sherif and 
would have arreſto him, going from the Barre , upon the Appeale, and they did daily in the 
arreſt him in the Hall, the Court ſent foz the Sherif, aud told him, that herein arreſting of 
be had much misbehaved himſelf, in doing of this tn the face ol the Court. Flem- ficke the 
; ming 3 puniſp⸗ 


n 


86 Termin. Mich. 8. Fac. 


— ——̃ nn — — — 


— - — — - — 


: _ ming chiefe Iuſtice ſaid unto the Shcrif, that Morgan came not to the Court 
tes by his meanes, but in the cuſtody of the Parlſhall, and to he was the Kings ÞP!iſo- 
35. The Re- Nr, and it is the pꝛiviledge of the Court, to lce luch ſakely to come hicher, aud 
cord of this lalely to return back again, and ſaid further to him, that he could not areſt him up- 
Appeale at on that ꝛoces, the Court demanded of Morgan, whether he would now yeetd his 
aut e e body, as areſted upon the Appeale, he anſwered, that he would, and upon this, 
entred Mich. by directions of the Court, a Kccozd was cauſed to be dzawn, and entred of this, 
8. Jac. B. R. (g.) that the under Sherif having areſted him by his ꝛoces in the Appeale , that 
Rot. 227. he had rendꝛed his body, a Marrant was made fo2 his appearance and the under 
Morgan ſet at Sheriff, and the Baily, for ſtriking, and areſting of him, to anſwer for this their 
lurge. 5 contempt by them ſo done in the face of the Court, and lo Morgan the Pulo- 
Appeale aba- ner, and Oc fendaut in the Apptale, was ſet at large. | 

Note, That the Appeale being abated, by the Judgement of the Court as be⸗ 
foze appears, af:erwards the Pꝛolecutoz fo; the Ring did pzoceed agaiuſt Morgan 
upon the enditement of murder foz killing of Egerton, and upon this enditement, 

Morgan having pleaded to it, Termin. Paſch. 9. lac. B R. came to the Barre, and 
the Jury appearing, be was tried upon the lame Cndicement, and all Challenges 
Termin. Paſc. heing releaſed , the Jury were charged fo2 to cnquire of the Fact, and upon the 


9.Jac,B.R- Spidence, the matter was at large debated, and upon the Evidence, the queſtion 
was, whether the Fect, as it appeared to be, was murder, 02 manſlaughter—Croke 

W Iuſtice - Cenviti um convitio te gere, eſt Lutum Luto porrigere, there are three 
Nnnfl,oph* kinds of atanſliughter. Firſt, by ſubden adventure. Secondly, by miſadven- 
ter. ture. And thirdly, where it is in his own defence, he laid unto Morgan the Pꝛi⸗ 
. ſoner, that fo2 to lend, oz to accept of a challenge —ik he had hapned to have kil- 

1. led you, it had been clecrely wilfull murder in him, but now pou have killed him, 

3. pou are therefoze in the ſame degree alſo of wiltull murder. Ik a challenge had 


been ſent, and then inſtantly, upon hot blood, they had met, and fought, and one of 
them kills the other⸗ this had been but manſlaughter, but ik after a challenge ſent, 
they do once ſleep upon it, end lo the challenge is accepted of, and afterwards they 
light, and one of them kills che other, this is murder in him cleerelp, koꝛ that 
this is done, ſedato anime, & intervallo temporis, and ſo it is murder, here in this 
caſe, and therefoze you are now to goe from the ſeat of Juſtice, and to avdreſle 
your ſell unto the ſeat of mercy. —W illiams luſtice. —Jt it were not fo example 
lake, J wauld mingle Circumſtances , obſervable in this Cale, as to 
the Challenge here, this was lent, and received, and hath pawſed upon it 
here at nine of the clock, the Challenge was ſent , and the Ulcapong 
and they mett the next mozning, and then they fight, and the one of chem kills the 
other, what is the judgement of the Law in this Caſe, whether this be murder, oz 
manſlaughter, It two men fall out ſuddenly, they offer to fight, and are parts 
td, they pꝛe ſentꝓ meet again in another place, and fight; and che one of chem kt!s 
the other, this is not murder, but manſlaughter , becauſe this is done upon hot 
bloud, but in this Caſe here now tn queſtion , this is cleerely murder, and thts 
ſhall be as a pꝛeſident: koz better it is, that you fall to the mercp of che King, 
then that Jullice ſhould be perverted. If there be two, oz thzee, oz ix dayes afcer 
the challenge befoze they meet, and fight, and then one of them kills the other, this 
is murder cleerelp.— Velverton Iuſtice.— As this Cale is, the Law is cleere, that 
this is murder, and it is no excuſe fo2 him to ſap, that he bore no malice to him be⸗ 
foze: foy if one ſtab another, this hall be murder, fo2 the Law in ſuch caſes, doth 
pꝛeſume malice to be in him, otherwiſe this would not have ſo happened, and this 
the Law calls malice apparant , and though the ſame cannot be pꝛobed, 
it is not materiall, a man cannot Kill another in his own defence , 
which is manſlaughter , but he (hall fo2 this fopfcic all his goods, and co have 
the benefit of his clergy allowed to him, aud if he cannot reade, then to be hang- 
ed: but in caſe of murder, he is not to have his Book allowed co him: but 
in this caſe, he is to appeale co mercy. If a challenge be ſent, and received, and paw. 


ſed 


— 
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ſed upon, and they light, if aeath enſue, this is citerely murder iu bath ſides: but if a 
challenge be ſenf,and accepted of, and they. don:pzelonily agree d into cht field, 
d light, and one of chem killa tie other, this is wo manſlanghees {but in this.caſt now 
here in queſſion; ibis F ace,as nppears (3:be won the evitence]/ 18 drereig mur. 
ber, and this ts a Caſe! which hath M ν,ν,, ir Thomas Laras in8ccae, 5, Thoma 
whers a challenge was ſen anyaccoperd oveN8ighs:, and they did light the Pepd Lucas his 
and the aue killed the ather, this ma¹ννjj˖jsʒdb to be narder ) n ie was caſe. 
— — Iuſtice ogteen in dpinian muh dem, that gbe Far 
ling bere in tas Caſe is clecreiy murdet ur Hing chu ef lyſtice,, as;to0:ths 
matter nom in queſtion, there ran ve yo in dier. miahou Malice ant? malice; may 
be abe nν wayes,, as, tenching the matter Meni theſecave exther pubꝰ 4. 
like, oꝛ ſecret, upon theſe the Law paſlech ns judgement, but in ſome caſes tbe Dam | 
will ad judge this to be malictouſly done, though that no pzoof can be made of che Fo 
malice, as where a publike officer is killed by another in execution of his Office, 
this is morden, fo the Lam voth hereadj@ge:t{4s be matiniSoſiy bone; and in 
this Fact; there is malice implyed, and ſo it 1, i that two haben purpo / ss 
intention foz to fight, and they accopdingiy fight, and che one kla the other, his 
is murder, leg here the Law intends malice. In this Caſe now im-queſtiows * 
cleerely here appears co be ſufficient malice; to make this Fact here, to be thnver, - - + 
this abuſe by reaſon of challenges, is nom grown to be. too frequent ...anvaotinng 
can be moze perilous, and deſtruti ve, then to. ſuffer. this in a cwill Government, 
without being ſeverely puniſhed, and this is o frequently ;. and adviſedly unver- 
taken, and that animo deliberato, that the greater care ought to be had of this, 
by way vf —— 3 which — murder by 1 5 was 
murder at the jou Lan, s te oH Tac, cap-8. hy 10% Statute Stat. of 1. Jae. 
of 1. 8.8 0 1 — fte iitver, 10 all wiltal | killing ſhall be — 6. 
taken as wilfull Murder „ 485 l ö walice pzepenſed , Stabbing Cb. 12. 
was wilfull murder at the Common Law, fo2 that in this is included, by appa⸗ 
rant inference, malice pzepeuſed , to pzecede the Fact, # that this was the caule of 
the ſtabbing, and ok this opiniah, was Pophama chief Luſfice of che. Rings, Deng 
in his fie, ther (ach abbing. tas muiper at che Common Law, befoze the Sto yophans op 
tire mgde fo}, ſame; as befoze, che which Statute ef Lex -declearariva, & vow nian o, | 
redete, In the Pyincipall Cale berg thers, was. malice apparent: and dt. "Tear nets 


3 
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vers degrees of malice, chis acceptance of che challenge m pn te 
ſy, when he arcepts of the aller „ ight with him 2 475 
here, the Fart, as by the Evidence it appears,.to.be, is cleerely mur 10 


auy doubt. Nota, that᷑ in this Indictment there are chzee wounds mentioned Che 
Fury went together to conſider of the Evidence, and ol the dire to chem gi: 
ven by the Court, they returned. and put chelr Wervict in waiting, in as much 5 1 verdi 
they did not at all agree in their Uerdict. Their Uerdict was this» (s.) we. do of che jury 
fidde the Dekendant guilcy of murder, ( nut not accozding to che Endictment) foz ſpcciall. 
{t is cherein mentioned, that he gave him two wounds, che firſt was moztall,, the 

which was under the right arme, and mentioned in the Endictment, of which moz- 
tall wound, de only dyed, and ol no other, and thep doe not finde any third wound 
given, as is mentioned in che Endicement, and that chis was done ip him, * m 
litia ſux precogitata, and [a concludes, that if the Court ſpall ad judge this Face, 
to be a killing accozding to the Endicemenc, then chey do finde him guiſcy of ausy 
der, but not otherwiſe. The Court did then declare ta che Airy o.tþat this chat 


Uervice thus given, is no Uerditt at all. All-the Jury did agree-that the meu 
under che right arm was moztall, and chat of this wouny bi dae hoe 
Kifſed by Morgan : that this killing was murder , in oy” by 
dim given, one of them onely mozcall, and of which be dyed, , do chat they finds 
dut two wounds given, and (ap nothing che wounds 


2 4 
eee eee 
Fihem under the right anne, which 

as 


Ae e e en hich Gere | 

uu de FS and one only. to ben N | 

the ſtndtug of the Jury— Williams, &£ - e Jultices,! 

- bythe Aary) they having found che death of the 
dy Morgan, who gave him two wounds, one o 
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ok which he dic, and this was murder, this is a good verdict, and by 

— found 2 — of murder. Flemming chief Iuſtiee dit. 
fered from them in op nion in this; dere che Jury do finde ewo wounds to be only 
gien, and che ürſt of them to de meptult, of which he dyed, and if this be a dying 
„ aceopding to the indictment, this the tau o the Coutt, ſo that they unde this ſpe- 
— ͤ— — 
ee 0 co ar ooh 18 "W rde 'U 1 . 
me-differediin-opinion, mobcd rhe Coure foy to accepr of Baile fox him. The Court 

all denyed to acctyt of Bayte cop him and as loꝭ the Uerdict thus given uy the Au- 
raof bia, Ci adi uu, and {6 the matter mas ad journed until another 
time: ; and Morgan the Pztſouer was tarried away from <e Barre, i Co- 


$ 


Morgans par {i Note, that afterwards ('s. ) thelaſt day of Trinity Terme 9. Jic. B. R Ed- 
dee offered ward Morgan was bought again co the Barre, and beiug demandeo what he hap 
co the Court, gy (ap. for hunſelf; why Judgement and executton ſhould not be awarded againſk 
eee bim, de affere d to the Court, the Kings gracious Pardon, under the ꝛiby, and the 
ed of, and he (rea Seale, ꝛud de humbly deſired allowance ofthe ſame by the Court, ide Pardon 
diſcharged, was received, and openly read, and afterwarvs the ſame was alowed of by the Louie, 
and ſet at li» it ſome good adv:ceby them given unto him» and ſo by the Rule of the Court, 
derty. ye was diſcharged, let at libertie and ſuffered ad langum ire, 


Wolterton and his Wife Plaintifs againſt Dae 
Defendant. 


7.-c.B.R, 
1596. 


a Feoffement unto the Feme Plaintiff, Execu- 
of which reconvepance ſhe did accept, and afcerwards 
dient Action upon the Caſe, againff che Defen- 
beach of the lame. The Defenvint in Barre 

| ko 
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to this Action pleads the Decree made in Chancery and the pcrfozwance of {te Oe⸗ 
cree, by payment of che money Decreed to him, and the reconvepance by him made, 
accozding to the Decree. To thts JIlca the Plointi's Demurred in Law, the 
only queſtion, being, whether, as this Cale now is, by reaſon of the Decree, and 
perfozmance of the ſame) the Action brought by the Jhlaincifs, doth iye oz not. 


Richardſon for the Plaintifs, that the Action is well bzought, and that this jolea. 


m Barre, is not luffictenc, becaule there is no crpꝛeſſe averrement of any accey- 
tance, oꝛ agreement to this by the Husband foꝛ the con oey once was made to the wife, 
and by the acceptance of the wife, the Husband ſhall not be barred of his Ac- 
tion, in this his plea, je ought to have averred an acceptance by the husband and an a- 
gꝛeement, to that which was done to the wife of the ]P;atntif,and this he ought to have 
done here in this Caſe, where the pcrfozmance is not actoꝛding to the firſt agreement, 
but by auother matter, as by the Decree here in the Chancerp, oꝛ otherwiſe, 
there in pleading cf:he perfozmance, in ſuch manner he ought here ſpectatly to 
averre an acceptance by the Hus band, (s.) to ſap, unto the which he did agrce, 
becauſe that this is a thing collaterall. On the other ſide, it was urged fo2 the 
Delendant, that the ca in Barre was good, fo2 that by the Decree, the recon⸗ 
vepance upon payment of the 100. I. was to be in full ſatisfaction and diſcharge of 
the firſt pzomile, ik one doe pꝛomile fo2 to make a conveyance to another ot cer- 
taine Land, by ſuch a day, and ſrales to do it, the other hath his remedy by wey 
of an Action upon the Caſe , but in this Action, he cannot recover the Land, but on⸗ 
lp dammages afterwards, if the other doth make a Feoffement to him, in latigfa⸗ 
ction of his pꝛomile, by this his Action, koꝛ the non-perfo:mance of the Pꝛomile, is 
gone, and as to the acceptar ce of the Feoffement in this Pytuctpail caſe, the ſame 
needs not to be pleaded, but here it is laid, that this conveyance, was to be made, 
to a Feme Covert, and accepted of by her, and that this ſhall not binde the hus- 
band, to this it map be anſwered, that the Husband takes by this, as well, as his 
TUike, and the lame is, and ſhall be laid to be in them both, untill the Hus band do 
dilagrec, alſo the 100. 1, here was paid by the Mus band, in perkozmance of the 
Decree, ko; which the Feoffement was to be made, and this to be in latisfaction, and 
diſcharge of the fürſt agreement, and this to be by the Husband, and by his agrce- 
ment, and all this is included in the manner of the perſozmance of this Deczee, 
all which is fully ſet fozth in che Plea, and this payment here of the 100. l. by the 


Hus band to the Dekendant, accozding to the Decree, is a full agreement by him, 


that the Action which accrued unto him, koz the firſt bzcach of the pꝛomiſe Gould 
be by this perkezmance of the DECREE, gone „ond diſcharged , 
and a Feolfement, may be very well pleaded in ſatisfaction of a pzomile b2oken, 
and ſo was it adjudged in one Platts Caſe, 3. Iac. C. B and when the Fcoffmenc 
pleaded, this includes and implies an acceptance, and when the Plaintif being the 
{)usband, here papes the 100. 1. to the Defendant , by this he takes notice of the 
Decree, and accozding to the Decree, and iu perfoꝛmance thereof he papes this mo⸗ 
nep, and this ts, and cannot by any conſtruction, be otherwiſe taken, but to bein full 
ſa:isfaction, and diſcharge of che fozmer pꝛomile, and of this he cannot be miſconu⸗ 
ſane. Richardion fo; the Plaintiff ſatd, that this was but an implied aſſcnt,and as 
to the payment of the 100. l. by him, he did this by compulſion , being Decreed 
fo2 to pay it, and he paid this, /ecundaum ordinem, & decretum prædictum, and 
uot in dilcharge of the fozmcr pzomile, ſo that this was not a voluntary, but a com- 
- pulſory payment by him, and as to the cercainty of acceptance, this ought co be 
ſwewed by wap cf averrement in pleaving, which is here omitted in this Plea iu 
Barre, and ſo the lea not good. To this it was anſwered foz'the Defendant, 
that this being a Plea, and good to a common intent, is ſufficient , and (hall be 


3. le C 
Plats caſe. 


Ccod to all inten ts, but otherwiſe it ts of a Declaration, which ought to be moꝛe 


certaine. Williams Iuſtice —a Diſcharge by wozd of a thing in action is not 
good, but the ſame ought fo2 to be by wziting, and ſo it hath been adjudged. Flem- 
ming chief Juſtice, the plea in Barre bere is good, the Husband here had good 
cauſe of action, foꝛ the fozmer beach of pꝛomiſe, in the which he was only to recover 
daminages, ( his CUife being jopned with him in the Action) but no Land could this 
wap be recovered, afterwards they commenced their ſuite in the Choncery , being 

N willing 
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Judgement of 
the Court, 
quod Quæ 
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piat per bil- 
lam. 


Entred Hill 7 
Iac. B. R. Rot. 
843. 


Paſch. 8. E. 4 
fo. a2. 


willing, and deſirous fo2 ts have the Land, the Cauſe there heard and decreed that 
they ſhould have the Land, and that che lame fhould be reconveped accoꝛding to the 
fozmer agzeement, but the Land being better wozth, then the dammages, that might 
have been recovered, the Court of Chancery decreed further, that ehe Plaimtit 
ſhould pay to the Defendant 100. l. moze, aud this to be in diſcharge of ibe firſt pjo- 
mile, the Feoffement ts here made ro the Wife, and the eſtate ſetled in her, by 
the payment ok the 100. l. by the Hur band, and by his gotug into the Chancery, and 
the payment by the Þusband of this 100. 1, to the Defendant in perfozmance of the 
Decrce, is a full and a good aſſent unto the whole Decrce, and the ſame ſhall 
Naud in fo2ce, and this payment by the Husband, was not compulſory, but volun- 
tatp, fo! be might have choſen whether he would have paid che 100.1. oz to have 
taken his Action at the Lommon Law for his daminages, but the Land could 
not be had, and dammages likewiſe recovered by the iYusband, the Dekendant 
here would rather have kept the Land, then have parted with it, but upon the pay- 
ment of cle 100. I. by the Plaintif co che Defendant , he was then compellable co 
periozm the D. cree, and to make the recon vepance which is here done by him, in 
perfozmance of the Decree, and all this appears fullp , and plainly by che very 
plea, which pie a is good, and the bzinging of this Action ts not a dilaffirmance of 
the Feoffemcut, this Decree was well made, and upon verp good ground, and 
is good both by Law, aud in conſcience. Note, the Coutt was befoze of this o- 
pinion cleerely againſt the Plaintif, that che Plea was good , and that the Plain- 
tiffe oucht to be thereby barred of his Action, and the Rule of the Court was en- 
fred befoze for the Defendant, that this his lea in barre was good, & quod ©ne- 
rens nil capiat per billam, and the Court beiug after wards upon another day pꝛeſ⸗ 
ſed fo2 their direct opinions, and reſolutions in this caſe, they all of them #» voce, 
reſolved, ao contradicente, us before, that the Plea in barre Here was good, any 
that the Plaintifs ought to be barred from any further pzocecdings in this Action, 

ad ſo all the Judges agreed cleerely in this, that the foꝛmer Rule by them entred 
ſhould Rand, the ſame being as befoze, 90d 2ncrens nil capiat per billam , quod 


not a. 


Goldney Plaintif againſt Curtiſe Defendant. 


5 Bro Ceſe upon a Covenant fa; further aſſurance, was this, A. enfeoffeg B. oz 
{lis unto him two yard Land, and covenants to make him further aſſurance, 
as the rouniel{ of B. ſhall deb iſe: afterwards B. by adbice of his Counſell, tens 


ters to hun a note of a fine to be levied: Full, it was queſtioned at whole coſt this 


fine ſhould be levied, in regard there was no Mut of Covenant befoze banging, 
it was held that thts ought to be at his coſts, who is to have the fine leavied co him, 
acco2ding to the opinion of Markbam Paſch. 8. E. 4. fo. 2. where he faith , that if 
one be bound fo? to leavte a fine to another, of an Acre of Land, he is not bound 
to ſue f 2th the TTinit of Covenant, but he who is to have advantage of the fine is 
to doe it. The Court in this caſe were cicere of opinion, that he ought fo2 co 
leavie the fine upon this note, notwithſtanding there was no zit of the Cove⸗ 
nant then hanging, faz that this is the aſurauce, by his Counſcllveviſed, It was 
alſo ſatd by the Court, that fines are uſually lcavied without any zit of Cove- 
nant hanging, as fines leavied befoze the Judges of Aſſiſe. It was alſo held, that 
when he hath bargained, and ſold two pary Land, and Covenants to make further 
allurance, and this co be by fine , this fine hall be of all the Acres contained in the 
two yard Land, and this to be to the uſe of the bargainee and bis heires but ic 


is not cextaine, how manp Acres are contained within this. Curia, Oe leavies the 


fine, and if there ve moze Acres then will make two pard land, the Covenant is 
well perfo: med» any foz ſo many Acres as ſhall make up the two yard Land, this 
ſhail be to the uſe of the Bargainee , and his Peires , and as to the 
Surplulage of bis Acres , this ſpall be to the uſe of himlelfe, and his heirs, the 

| Covenant 


FE 
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Cov:nant was, as beloze, to be perkozmed upon reguelt made, requeſt was ac⸗ 
cozdinglp made, and ligned by 4 note , and Cel erpeelled in certaue the 
quauciie of 4cres > which note contaty cd mote acres then tie [wa yard Land, the 
Court was chere of opinion that ches was good, and that this Wis done ac⸗ 
co2ding to the uiNull topic, 2 not. | 


Doctor Ayray Plaintif againſt Sir Richard 
Lovelas Detendant. 


De Caſe was this, 18. Janusrii 14 E. 3. the King did grant a Liccuſe co 
Roberto de Eglesficld, fo} fo found quundum eAulim ( ell: pialem Aub no- 5 

mine Aulæ ſehola ium He gina de Oxon q' per unum præpoſitum de dictis ſi ho- as tovching a 
laribus juncta ordinationem præfuti Robert inde faciend, gubernabitur, &c. WUrpation, 
Dr. Ayray being Pꝛovoſt of the ſald Colledge did pꝛeſeut a Clerke to a © utrch 
being void, by the name of the Provoſt of the Colledge of the Queen in Oxon. 
and omitted the word ( Scholarium ) the queſtion was, whether chis pꝛebenta. 
tion thus made by a contrary name of their foundation, with admilſiov, inftitatt- 
on, and induction thereupon, (hall be a uſurpation , and ſo gaiae the 12.itron: ne 
to them, they having thus done, the ftrſf, ſecond, and third time, withort anp 
manner of diſturbance. It was in this Cale held cleercly by the Court, that this 

pꝛelſentation thus made, by the contrary name of their Foundation, ſhall make no 
uſurpation⸗ no} gaine any Patronage to themſelves, here in this Caſe, there 
was no ſuch name of incozpozation, as they pꝛeſented by, and ſo conſequentip, no 
uſurpit!on thereby by them gained, and a confirmation, upon ſuch a pꝛeſcn ment, 
ſhalt not make it good, but the Patronate remaines, as the ſame was befo2e, ſuch 
pꝛeſen atton made. Flemming Chief Juſtice, the ꝛovoſt here pꝛeſents by ſuch 
a name ot incozporatton, where as there is no ſuch name, and his Clirke upon 
this his pieſeatminc, is by che Biſſep admitted, inflitutcd, and inducted, the que- 
ſtion is, wi ſhall be here ſaid, to be the uſurper: fo! cleerelp, this pꝛeſentment, 
in this manner, ſhall make a uſurpation, the Partie which is lo pꝛelented , ſhall 
no: bo this be the ulurper, 702 that the preſentment as to him, (being by a void 
nme of inc:2.502ation )is void in it ſelf, and he by this goines nothing at all, the 
Picientation of hin , being by a contrary vame , differing from the name of the 
fouuoa ion, but this Collation here by the Biſhop, ſhall make him to be che u- 
ſucper, and chis was ſo agreed by the whole Court, but by the rule of the Court, | 
and by the aſſent of che porues, this ma:ter was rtferrcd to Mr. Serjcant Ni- . 
chols, and Pr. Henry Velverton, finally to end and compoſe this matter be- Th 
tween che Parties, and in caſe (hep ſhould not end the ſame, then the ſame was Ge os 
by like alſent referred unto Flemming chiefe Juſtice as Umpire , to end and des grecment. 
termine this matter between che parties. | 


Brickendell Plaintif againſt — — 


1 an Action upon upon the Caſe fo a Pꝛomiſe, the Caſe was this, A. did pꝛo- prickendets 
miſe unto B. that if he would deliver unto him his two fat ODxen, fra breve caſe, an acti- 

tempus, that he would then pap unto him 100. 1. fo; tbe Dren, 1 breve temprs, on upon 2 
the Plaintif in his Declaration ſees foꝛth, thac he did Abrede tempus deliver the promiſe. 
two Dxen co the Defendant, and that he had not paid him che 100. 1. i»/r4 breve 

tempus upon Non aſſumpſit pleaded, a Uerdict was given fo; the Plaintif. It 

was mo ved in areſt of judgement, that the Declaration was not good, toz the inter- 

taintie therein, fo; that it is not known what time ſhall be ſaid to be breve temput, 

as if a man ſhall ſell a Doꝛſe to another, fo2 as much as he ſhall value the ſame, this 

is not good, fox that his value is not known at the time. Flemming chief luſtice 

the DE CL AR AT JO Mis not good, fo2 this incertaintie in ic, 


— 


this per breve tempus here, is no certaine time at all, 
44 | 2 2 | It 
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It is as if 2 ſell a Pozſe fo2 10. I. to be paid per breve tempus, if he do not 
pay the money within as little a time as map reaſonably be, he map then well ſell 
theÞozſeco any other, and this ſecond ſale ſhall be good, and lo is the Book of 
14.H. 8. fo. 18 14. H. 8. fo. 18. 19. 20. Wheelers caſe. Yelverton Iuſtice, fourteen dayes 
19.20. after he delivered oue of the Oxen, as by his Declaration appears, ſo that by this, he 

himſelk hath aſſigned, and ſet down what time ſhal be ſaid to be the 67eve tempus ol his 

part. Flemming chief Iuſtice, this is but a colourable reaſon. The Court all 

agreed that this Declaration is not good, fo) the incertainty in if, fo; per breve 

tempus here is as uncertain, what time this ſhould ve, as the Cale of fozbearance, 

per paululum tempus which was adjudged in the Exchequer to be no time, and ſo 

bDioide ko; incertaintte. The Caſe there was betwern Sackford Plaintif.againſt 
Sackford Pla. philips Defendant in the Court ofthe Txchequer, In an Action upon the Cale fo 

F a pzomiſe, grounded upon a conſideration of foꝛbearance per paululum te mpus, this 
Court of Ex. is held no good conſideration fo; the incertaiuty of the tune, fo2 that paululum tem- 
chequer. pot, is no certaine time at all, and lo was it adjudged here in this Court. Termin, 
Termin. Paſ. paſch. 8. Jac. In an Action upon the Cale foz a ÞP.omiſe of fozbearance of his 
8. Jae. B. R. Demand oi money, per paululum tempus, and after he makes his demand pycſenc- 

ſy, and upon this the at her bzings his Action upon the Caſe , gꝛounded upon the 
conſideration of forbearance per paululum tempus, the Court were cicert of o- 
pinioti, that the Action upon the Caſe here did not lye, vy reaſon of the incertainty of 
time, in the wozds of fozbearance , per paululum tempus, Which woꝛzds containe in 
them no certainty at all, ot any time, and ſo by the opinion of che Court, he which 
made this pzomile , to fozbeare his demand per paululum tempus, may make his 
demand when he pleaſeth, and lo here in this pꝛincipall Cale, per breve tempus 19 
no certaine time at all, and ſo was the opinion and Rule of the Court, that this 
Declaration is not good, fo2 this incertatnty in the wozds here—of per breve tem- 
pat. Fenner Juſtice agreed in this, that there is no difference between this 
Cale, and the Cafe which woas here adjudged in conſideration of fozbearance per 
paululum temp ut, this was herz held void and uncertaine, fo2 that this can receive 
no certaine conſtruction in Law, fo what time certain this ſhall be, and therekoze 
voide,Croke Juſtice of the ſame opinion, there wil be a great difference between ter 
pus conveniens, Tempus breve, & panlulum tempus, and of this the Law (all ad- 
Judgement of judge: it is ſaid that the whole life of man is called breve tempus, hut this bre ve tems 


the Court, Fe is le tncettaiſi in it belt as that no contract can be Moumwer upon it, the whole 
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% 


dens nil es- Court ae cleerely in this, that the Declaration is not good fox this incertainty, 
piar per bil- and therefoze the Rule of the Court was, uod Dnerens, nil capiat per billam, 
lam. ; 


Moore Plaintif againſt Brown Defendant. 


An eien 12 an F jection firme fo entring into certaine Lands in thꝛee ſeverall Ailles, the 
firme. Eſſex. Declaration makes mcution of no Tulle in certaine, the Defendant pleads a re- 
Nifi prius Re- leas puis le darteine continjance, bef62e the Juftires al Niſi prius,the Juſtices et 
boy 3 Niſi prius, have no power there there to amend any fault m the Declaration, they 
= e have only power, and autbohitie to take the enqueft, and when the Seſſion is ended, 
ance. their authoꝛitie then duth ceaſe, and in this the Court agreed. Yelverton Juſtice, 
A man cannot plead a releas, al Niſi prius after iſſue jopned, fo2 ſo none ſhould have 
ro.M.7.$0.2;, Judgment in 10. H. 7. fo. 21. a Niſi prius was taken at Canter bury , in an Action of 
Debt fo2 reut, the Defend pleads levied by diſtt eſſe, upon this they were at iſſue at 
the Niſi prias, the Defendant pleads the releas of the ſame pues le darreine conti- 

muance, it is there held, that when this plea is pleaded, the Juſtices of Niſi prius 
cannot pꝛoceed to take the enqueſt, and to this plea of te Dekendant, the Plaintit 

cannot there relpp, but he ought to reply en Banke. Fenner Yelverton, & Croke 
Juſtices, after iſſue joyned, and a venire facias awarded, of ſuch a Uille, che rif 
returns Nul tiel ville, this is not good, fo2 he cannot return, that that thing Which 

is contrary to the iſſue , and to the venire facias, to avoid the tryall a for tiori, one of 

the 
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the Parties himſelf cannot ple d ſuch a Matter. Alſo it was ſatd by the Judges, 


that at the Niſi prius, the Bower and Authozitte of the Juftices of Niſi prius is oni p 
to take the Uerdict of the Jury, and uo other lea, and in all this the Court 
IS: > | 


Penruddeck, & Lanxfords Caſe. 


Eception taken by Yelvercon, to quaſh an Indictment of murder being , 
Sc. percnſſit, and doth not lay felonice percuſſit. The Count held this to be 
a good exception. The Atturney Generall, urged that the Indictment ws 
ſufficient, notwithſtanding this exception, foꝛ that the wezos Mardruvit, dotli in- 
ply felonice atcoꝛding to 5 E. 6. Dyer fo. 69. pla. 28. that Murdra vit both im- 
ply ( ex milicia praceg tata) ex weceſſitare which is there omitted, as Turai us eſt 
implies fe/oxice cepit being omitted. The Court were clecre of opinion, that the 
exception was good, and the Indictment inſuftictent $2 this oauſſion of the wor» 
( feloxsce ) aud the lame is not ſupolied, bp the vod (AMurdradit) and that the 
Caſe in Dyer is no Law. Flemming chief Inftice, & tota Curia dcleeie of opt- 
nion, that che woꝛd murdravit Doth imply ( malici4 præcogitata being omitted, 
but the ſame doth not imply the wozd (felonice) being onntted, as in thts In- 
dictment here now in queſtion, and in 18. E 4. fo. 10. 6. pla. 28. where the 
Indictment was quod far ius fuit, unum equum ad valeuc. 20. g. &c. and it 1s 
there held by all the Judges, bat he ingictment was not gosd, foꝛ that the wozd (o- 
nice) was omitted, and that (Furatus) doth not compꝛehend fc/oxzce, (noz implies 
( feloxice) in the pzincipall Caſe, by the Rule of the Court the Indicement was 
quaſhed foz want ot the wozd (Felonice) quod nota. 


Davis Plaimif againſt Hales Defendant. 


J? caſe of Bozxrongh Englich, if one ſhews himſelf to be Heire of Lands in Boz- 
tough English, that he is che ſole Sonne of his Father, it was urged by Rich- 
ardſon at the Barre, that in .1spleading to enticle himſelf as {Petre unto this Cu 
ftemarp Land, he ought not ts ſay, that he is propizquzor heres, for by this he 
fs alwais intended to be IÞcire at the Common Law, but he ts co ſap that he is 
Iunior filius, who is to inherite the Lands ſecundum conſact udinem Manerii. 
Williams, Yelverton, & Fenner luſtices, cleerily he ought io [ay that he is propin- 
quior heres, there were then ſhewed uato the Court, divers pꝛeſidents of Court 
Rolls, of Court Barons, which were all of them, prepinquior heres gencrally, 
Willtams Iaſtice, if the youncet Sonne in Borough Engliſh dyes, the middle 
B2other ſhall have the Land by the Cuſtome. | 


Dowplas & al Plaintif againſt Kendall Defendant, 
centred Termin. Mich. 7. Jac. B. R. 
Rott. 356. 


| N an Action of Treſpalſe, The Caſe was this, che Defendant claimed common 
of Elko vers, as appendant to his Meſſuage, and foz this be claimed ali the 
Thoꝛnes there growing, by pxfſcripiion : che Plaintif by the command of 
( Saltingſtone the Lozd ) did cut down part of them, the Defendant cook 
them away > 
whether this Action thus bzought will lie, is the queſtion. The Point here being 
whether che Dekeneant map juſtifle che taking away of theſe Thozns,'( —_ 
them 
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and foz this taking awap , was the Action bzought, and che Lord, the 


Deſe n dant 
claiming 
them all by 
preſcription. 


Temps E. 1. 
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Ken rickes 
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them oll. as Eſtovcrs by pꝛeſcription, after the Plaintik had cut them down, by com- 
mand of the L62d. It was argued foz the Def. ndant , that as his caſe appears to 
be, by his pꝛelc ription, he map take away the Thoznes, being cut down, by the com⸗ 
mand of che Loꝛd, it was urged, that by pꝛeſcription oz by gꝛant, a man map have, 
and take pꝛolit in lic no ſolo, and to this purpoſe was remembzed the Book cale in 
Temps E. 1. Hitz. tit. Preſcription pla. 55 Where its laid, that a man map have 
Land, aud map plow, and low the ſame, and may akterwards cut, and carry away 
the £021 , and when the Copn is cut, and carried away, another man may then 
have this land, as his ſevetall, and the other cannot meddle with the Land, but 
only fo} to plo w and ſowe it, and then to carry away his Cozn, being cut down, but 
his Ca:tcll cannot keed, oz depaſture upon the Land: when he comes to plow, and 
fo ſowe it, and to carry away the coꝛn, and he ſhall here have no other pꝛolit, but 
only the cozn, but here in this caſe the Octenvant pꝛelcribes fo; to have a ſprciall 
inte reſt in all the Thozncs growing upon the Land, and by the Book of 10 H. 7. 
fo, 24. & 25. apgeareth, that a man map have an Jutereſt in Trees, in anothers 
ground, and that ether by grant, oz by pꝛeſcription. Ff a man have by ſpeciall 
giant, the icle Paſturing of his Catte!l in anothers greund, and that the Gzantee 
ſhall not put in his Cattell and akterwards he doth put in his Cattell, and the c- 
ther ta es them, and impounds them fot damage feſant, it was queſtioned whether 
he might ſo do, in regard it was the free hold of the other, but it wes ruled here 
per curiam in Kendericks caſe, and the diſtreſſe ar judged to be lawkullp taken. 
H. Velverton argu: d foz the PHetnrif, that the Action of Treſpaſſe here is well 
brought, top he which hath the firlt polſeſſion, may well have an Action of Treſpas 
acainlt every one, but againſt him which hath the right, here the Defendant cans 
not juſtiſie the carrying of them away, after they were cut down, by the command- 
ment of the Lo. d of the Waſte, here the Defendants claime is to hate the Thoznes 
by pꝛeſcription, but this is to a ſpeciall purpoſe ( s.) to be ſpent, and burnt in his 
houſe, and this can be no othcrwiſe, Lutonlp in the nature a common, here the 
pꝛeſcription is to have the Thoznes, and Trees growing on the waſte, when 


the Loꝛd, oz one fo2 him, hath cut ſome of them down, the Defendant cannot now 


6,E:6.Dyere 
fo.71.pla. 47- 
Iſhams caſe. 


take away, thcle which are ſo cut down befoze it appears by the Book of 6. E. 6. 
Dyer fo. 71. pla. 47-3 1ſhams caſe of the Parkerſhip granted where it is held, 
that the Lozd may well (it he ſo pleaſe) diſparke the Park, notwichftanding the 
grant of the Office of Parkerſhip, but if the Perbage of the Parke be expzeſtp 
grented, then the owner cannot plow upon the ſoile: here in this caſe , if the 
Lozd ez any other by his appointment, cuts down part of the Thoznes oz Trees, the 
other by foꝛce of his pꝛeſcription cannot take th.ſe away, fo2 now, by this cutting 
down, the L o)dhath diſappointed him, that he caunot take them, being cut down, 
fe he which hath Eftovers to burn, hach by this a ſpectall pꝛoper ty, this may be de⸗ 
feated by him which hath the generall pzopertte, and if the Lo2d, oz one foz him, 
cuts down all, the other cannot cake chem away , but makes himſelf liable to an 
Action upon tlie Caſe thereby. Thomas Crew foz the Defendant, that the Action 
by the Plaintif is not well ought. Ik ea man pꝛeſcribes generally, to have come 
mon Eſtovers, if they are all cut down befoze he comes, he then comes too late 


to have them, but if he pꝛelcribes to have all the Trees there, otherwiſe it ig, fo 


Coke 5. pa. 
fo. 24. 25. Sir 
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caſe. 

1. 
G. E. 6. Dyer 
fo. 7. pla. 40. 
Iſhams caſe. 

> 
Coke 4. pa. fo. 
87. in Lutte; 
rels caſe. 


that the difference will be, where he claimes all, and where but part, ano to war- 
rant this difference, Sir Thomas Palmers cafe Coke 5. pa. 24. 24, 25. was 
cited. Geo, Croke fo? the Plaintik urged that the Pꝛelcription as it is here plead- 
ed, is not good, and that fox two Reaſons. Firſt, when he here claimes Eſto- 
vers fo} to ſpend iu his houſe, he onght to have averred, that this was qu 
an'iquum me ſſu ag ium, as in 6. E. 6. Dyer fo. 70. pla. 40. Iſhams caſe, he ougbt 
to lay that it was Antiquum Parc um, antiqua Civitas, vil antiqu us Burg us , fo? 
that thete Eſtovers are not to be extended unco a new built boule. Secondly , if 
the houſe be new built, then he ought to have ſhewed, as ic is in Lutterels caſe 
Coke 4- pa. 4. 87. if he make new Chimnepes, that he ſpent the Eftovers in 
the olo Chimneps, and not in the new, and ſo likewiſe co ancient hedges, and noe 

If: 
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to new, here the Lojd gave licence fo che Plaintik, foz to cut down /in, prædi- 
as, and names them, and they being ſo cut down, the Defendant cannot jullifie 
the taking of them, and ſo conſequently, the Action by the Plaintiffe ts well 
bꝛought. Fenner Iuſtice, if the Houſe to which he hath Efovers (et down , and 
he bnilds it new againe, he ſhall have his Elio vets, and fo is Caſe Coke 4. pa. 
Williams luſtice, fo; to averre here, that this was antiquum meſſuagium is not 
neceſlorp, if he hav here gꝛanted all the Thozues, chts had been good clierely , 
and by this he hath a pꝛopertte in them, and afterwatd the other can neither grant 
them, noz pet cut them down fo, end as well it ſhall be here in this caſe of a pjcs 
ſcription, where he pꝛeſcribes to-have all che thoꝛns g20wving on the waſte, and there 
ſhalve no end ok this, it the pꝛeſcription be fox co ſpend them in his houſe , if in ſuch a 
cale he ſpends them ot her wiſe, this is contrary to the pzeſctiption,4 not warrantable, 
but will make him lpable to an Accion,this Caſe here voth very much differ kzom the 
generall caſe of common Eſto vers here in this Pztnctpall caſe:if the Loꝛd cut down, 


—— 


Coke 4. pa. 
2. 


the other map well cake them, and ſo the Plaintif here had no juſt cauſe of Action. 


Croke Iuſtice, ui omnia dicit, nihil exclndit, and when all the Thozn:s are here 


granted, all others by this are excluded from medling with any of them, ans :1;is 


Caſe hath been adjudged here in this Court, that if J have a Load of Hap, and ano- 
cher will come and mingle bis Map with mine, in th's caſe I map well cake & detain 
the whole. Flemming chiefe Iuſtice, here he hath theſe Thoznes , iu the nature 
of common Eſtovers : he which hath all the Thoznes, hath an intereſt in them 
ſtanding, but he cannot have any benefic by them, befoze he cuts them down, and 
if another do cut them down, as here in this Caſe he may well take them and car- 
ry them away, when the claime is thus by p2elcription, as in this caſe , the ſame is 
mote large, then an ozdinary Common Eſtovets: here in this caſe he pꝛeſcribes to 
have all che CThoznes, none is co judge whether be ſpends moze , he may ſpend in 
one year twenty Loads, and in another year a humdzed Loads, but if he do noe 
uſe them, but ſpends them another wap, be is then liable unto an Action: in this 
caſe he needs not ts averre that this was antiquum Meſſueginm , when he is 
here by the pꝛeſcription co have all the Thoznes, and part of them being cut down, 
bis taking of them away, is ns wꝛong to any one, and when he builds new Chim: 
nepes⸗ if be ſpends the thoznes upon the pꝛemiſes, this is well done and juſtifiable, 
and ſo if he make new hedges he may ſpend all if he will, and leabe none, but he 
which is the Gzantoꝛ, canuoc ſo do by him, this map be good by Gzant, and fo 
likewiſe it map be by pzefcription. Yelverton Iuſtice agreed in this thꝛoughout, 
the owner of the Gꝛound here can take none of the Thoznes, fo che other hath, and 
is to have all, he may take what E ſtovers he will, and map ſpare what, and how 
he will, and he map take what, aud when he wil, and this is a ſtrong caſe. Fen- 
ner Iuſtice agrees in all againſt the Plaintif, and ſo by the whole Court una voce, 
none dilag2zeeing, the Rule of the Court was 4d intretur judicium pro Defen- 
dente, & Quod querens nil capiat per billam. 


An Action upon the caſe. 


N an Action upon the Caſe, of Trover and converſion of thꝛee Munkeys & Di- 
vers Yuske-cats, upon a not guilty pleaded a UGerdict was given fo2 Ihe Plain: 
tif; it was moved in arreſt of Judgement, that the Declaration was not good, 
and becaule he doth not therein alledge that che Punkeyes were reclaimed. Flem- 
ming chief Iuſtice, Jf the Action had been fo2 60. Puske Cats taken, and a 
Parrat, the Action would well lye in caſe of Hawkes, there he ought to alledge 

in his Declaration, that they were reclaimed , but not ſo here in this Caſe of 
Dunkeps, the Court all cleere of opinion that the Declaration here is good 
without 
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An Action 
upon the caſe 
for Trover & 
converfion of 
three Myn- 
keys or Muf- 
cats. | 
Moved In 2. 
reft of Jndge- 
ment, becauſe 
he did nor 
ſhew thar 
they were te- 
claimed. 
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Temps E. 1. 
Frrz. tit. pre- 
ſcription pla. 
$5. 


Ken rickes 
caſe. 


6. E: G. Dyer 
fo. 7 1. pla. 47. 
Iſhams caſe. 


Coke 5. pa. 
fo. 24. 25. Sir 
Tho. Palmers 
caſe. 
1. 
G. E. 6. Dyer 
fo. 7. pla. 40. 
Iſhams caſe. 
. 
Coke 4. pa. fo. 
8. in Lutte · 
rels caſe. 
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them all. as Eſtovers by p2eſcription, after the Plaintif had cut them down, by com- 
mand of the L62d. Jt was argued foz the Def. ndant , that as his caſe appears to 
be, by his pꝛelcription, he map take awap the Thoznes, being cut down, by the com 
mand of che Loꝛd, it was urged, that by pꝛeſcription oz by g2ant,a man may have, 
and take pꝛofit in 4/8970 ſolo, and to this purpoſe was remembyed the Book caſe iu 
Temps E. 1. Pitz. tit. Preſcription pla. 55. Where its ſaſd, that a man map have 
Land, aud map plow, and low the ſame, and may akterwards cut, and carry away 
the Con, and when the Cozu is cut, and carried awap, another man map then 
have this land, as his ſevetall, and the other cannot meddle with the Land, but 
only fo} to plow and ſowe it, and then to carry away his Cozu, being cut down, but 
his Cactell cannot feed, oz depaſture upon the Land: when he comes to plow, and 
fo ſowe it, and to carry awap the con, and he (hall here have no other pꝛoſit, but 
only the cozn, but here in this caſe the Ocfenvant pꝛelcribes fo; to have a ſpeciall 
inte reſt in ail the Thoꝛnes growing upon the Land, and by the Book of 10. H. 7. 
fo, 24. & 25. apgeareth, that a man map have an Intereſt in Trees, in anothers 
ground, and that eicher by grant, oz by preſcription. If a man have by lpeciall 
giant, the {cle Paſturing of his Cattell in anothers ground, and thet the Gzantee 
ſhall not put in his Cattell and akterwards he rvth put in his Cattell, aud the c- 
ther taß es them, and impounds them kez damage feſant, it was qucſtioned whether 
he might ſo do, in regard it was the free hold of the other, but it wes ruled here 
per curiam U Kendericks caſe, and the diſtreſſe at judgeo to be lawkullp taken. 
H. Yelvercon argus d fo2 the leintif, that the Action of Treſpaſſe here is well 
bꝛought, ko2 he which hath the firlt polſeſſton, may well ha ve an Action of Treſpas 
againſt every one, but againſt him which hath the right, herethe Defendant cane 
not juſtiſie the carrying of them away, affer they were cut down, by the command- 
ment of the Lo. d of the Waſte, here the Defendants claime is co hate the Thoznes 
by preſcription, but this is to a ſpeciall purpoſe ( s.) co be ſpent, and burnt in his 
houſe, and this can be no otherwiſe, but only in the nature a common, here the 
pꝛeſcription is to have the Thoznes, and Trees growing on the waſte, when 
the Lozd, oꝛ one fo2 him, hath cut ſome of them down, the Defendant cannot now 
take awap, thcle which are ſo cut down befoze it appears by the Book of 6. E. 6. 
Dyer fo. 71. pla. 47. in 1ſhams caſe of the Parkerſhip granted where it is held, 
that the Lozd may well (it he ſopleale ) diſparke the Park, notwithſtanding the 
grant ot the Office of Parkerſhip, but if the Herbage of the Parke be erpzeſty 
grenteb, then the owner cannot plow upon the ſole : here in this caſe , if the 
L o2Þ ez any other by his appointment, cuts down part of the Thoznes 02 Trees, the 
other by foꝛce of his pꝛeſcription cannot take th.ſe away, foꝛ now, by this cutting 
down, the L od hath dilappointed him, that he caunot cake them, being cut down, 
for he which hach Ellovers to burn, hath by this a ſpet iall pꝛoper ty, this may be de⸗ 
feated oy him which hath the gener all pꝛopertie, and if the Lo2d, oz one foz him, 
cuts down all, the other cannot cake them away , but makes himſelf liable to an 
Action upon the Laſe thereby, Thomas Crew fog the Defcnvant, that the Action 
by the Plaintik is not well brought. Ik a man pzeſcribes generally, to have com⸗ 
mon Eſtovers, if they arc all cut down befoze he comes, he then comes too late 
to ha ve them, but if he pꝛelcribes t have all the Trecg there, otherwiſe it is, fo 
that the differerce will be, where he claimes all, and where but part, ano to war- 
rant this difference, Stir Thomas Palmers cafe Coke 5. pa. 24. 24, 25, was 
cited. Geo, Croke fot the laintif urged that the Pꝛelcriptton as it is here plead- 
ed, is not good, and that fox two Reaſons. Firſt, when he here clatimes Eſto- 
vers fo} to ſpend in his houſe, he onght to have averred, that this was quoddan 
am iquum meſ[urginm, as in 6. E. 6. Dyer fo. 70. pla. 40. Iſhams caſe, he oug bt 
to lay that it was Antiquum Parc um, ant iqua Civitas, vil antiqu us Burg us, f02 
that thete Eſtovers are not to be extended unto a new built bouſe. Secondly , if 
the houſe be new built, then he ought to have ſhewed, as it is in Lutterels caſe 
Coke 4- pa. 4. 87. if he make new Chimneys , that he ſpent the Ellovers in 
the old Chimneys, and not in the new, and ſo likewiſe co aucient hedges , and not 
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to new, here the Lozd gave licence to the Plaintik, fo2 to cut down /in, præ di- 
as, and names them, and they being ſo cut down, che Defendant cannot juſtifie 
the taking of them, and ſo conſequently , the Action bp che Plaintiffe ts well 
bought. Fenner Iuſtice, if the Houle to which he hath Eſteders ſet down , and 
he brulds it new againe, he ſhall have his Elio vets, and fo is Caſe Coke 4. pa. 
Williams luſtice, fo? to averre here, that this was antiquum meſſuagium is not 

neceſſary, if he hav here g2anted all the Thomts, chis had been good cl:erely , 
and by this he hath a pꝛopertie in them, and afterward the other can ncicher grant 
them, no2 pet cut them vown lo, end as well it (hall be here in this caſe of a pics 
ſcription, where he pꝛeſcribes to have all che thoꝛns gzowing on the waſte, and there 


—— 


Coke 4. pa. 
2. 


ſhalbe no end ok this, ik the pꝛeſcription be foz co ſpend them in his houle, if in ſuch a 


taſe he ſpends them ot her wiſe, this is contrary to the pꝛelctiption, t not warrantable, 
but will make him [yable to an Actiou, this Cale here voth very much differ fzom the 
generall caſe of common Eſto vers here in this Pꝛuncipall caſe:if the Lozd cut down, 
the other may well take them, and ſo the Plaintif here had no uſt cauſe of Action. 
Croke luſtice, ui omnia dicit, nihil eæcludit, and when all the Thozncs arc here 
gtanted, all others by this are excluded from medling with any of them, and this 
Caſe hath been adjudged here in this Court, that if J have a Load of Map, and ano- 
ther will come and mingle bis Map with mine, in th's caſe I map well cake & decain 


the whole. Flemming chiefe Iuſtice, here he hath theſe Thoznes, iu the nature 


of common Eſto vers: he which hath all the Thoznes , hath an intereſt in them 
ſtanding, but he cannot have any benefic by them, befoze he cuts them down, and 
if another do cut them down, as here in this Caſe he map well cake them and car- 
ry them away, when the claime is thus by pꝛelcription, as in this caſe , the ſame is 
moꝛe large, then an oꝛdinary Common Eſtovets: here in this caſe he pꝛeſcribes to 
have all the Choznes, none is to judge whether he ſpends moze , he may ſpend in 
one year twenty Loads, and in another year a himdzed Loads, but ik he do not 
uſe chem, but ſpends them another wap, be is then liable unto an Action: in this 
caſe he needs not ts averre that this was antiquum Mie ſſuagium, when be is 
here by the pꝛeſcription to bave all the Thoznes, and part of them being cut down, 
bis taking of them away, is ns wꝛong to any one, and when he builds new Chim: 
neyes if be ſpends the thoznes upon the pꝛemiſes, this is well done and juſtiftable, 
and ſo if he make new hedges, he may ſpend all if he will, and leabe none, but he 
which is the Gzanto?, cannot ſo do by him, this map be good by Ozant, and ſo 
likewiſe it map be by pzefcription. Yelverton Iuſtice agreed in this chzoughouc, 
the owner of the Gzound here can take none of the Thoznes, fo} the other hath, and 
is to have all, he may take what E ſtovers he will, and may ſpare what, and how 
he will, and he may take what, and when he wil, and this is a ſtrong caſe. Fen- 

ner Iuſtice agrees in all againſt the Plaintif, and ſo by the whole Court uu voce, 
none dilagzeeing, the Rule of the Court was 4% intretur judicium pro Defen- 

dente, & Quod querens nil capiat per billam. 


An Action upon the caſe. 
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An Action 


N an Action upon the Cale, of Trover and converſion of thꝛee PMunkeys & Di- 
vers Muske⸗cats, upon a not guilty pleaded a Uerdict was given fo2 Ihe Plains 
tif; it was moved in arreſt of Judgement, that the Declaration wos not good, 
aud becaule he doth not therein alledge that che Punkepes were reelaimed. Flem- 
ming chief Iuſtice, It the Action had been fo2 60. Muske Cats taken, and a 
Barrat, the Action would well lye in caſe of Hawkes, there he ought to alledge 

in bis Declaration, that they were reclaimed , but nat ſo here in this Caſe of 
Munkeps, the Court all cleere of opinion that the Declaration here is good 
: without 


upon the caſe 
for Trover & 
converſion of 
three Momn- 
keys or Muf- 
cats. 

Moved in 3. 
reft of Jndge- 
ment, becauſe 
he did not 
ſhew that 
they were te- 
claimed, 
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Judgement witheut ſhewing that they were reclatmed, ar d lo by the rule ol the Court Judge- 
given per cu- ent was entred fo} the JIlatuctt. a 


riam for the 


Plaintif. 2 | 
3 3 2 Note, that it two men be at ſtrife, and contention about a Voat, one of them 


man niay ju- puts in Coals into the Boat, he which hath che right, and 1s the true owner cf the 
ſtifie rhe- _ * Boat, carries awap the Boat with the Coals in it, and keeps it : the queſtion mo- 
3 ved unto the Court, was, whether he map juſtilie this without being liable to an 
ere es Action of Treſpalle,fo2 the lame, and whethez he may detaine che Coals untill 
another with- they be repievicd fro bim. Williams Iuſtice,Cone may be dilixainedzdanimage ke⸗ 
out being 2 ſant, fone laddles my Poꝛſe, and then puts hum into his own ground „ J map well 
te ſpaſſer ſor come @ take my Pozſe away, and keep the Saddle , and not be lyable to any Action 
ſo doing. Wo | ny © 
of Treſpaſle koz ſo doing, and becauic he puts his Saddle npon mp Yozle, J 
map well juſt:fte the kerping of it, till he bꝛings his Action fo) to recover it: and lo 
ft ts, if one load my Cart with his Cezn , oʒ my Boat withhis Coals, 02 the like, 
J map terp well take mp Cart, and Boat awap, and keep and detaine the goods 
without being any trepaſſer,fo2 my this ſo doing, e J map very well zuſtifie the de- 
taining of thele goods, untill he beings his. Action of Detinue fox to recover them 
again {rom me, the whole Court agreed tn bis clcereiy, and that the partie was 
no! bound fo} to unloade his Cart, oz his Boat, and ſo the whole Court did ad- 
judge, that in this Pꝛinc pall Caſe, the detalner of the Coals, was lawfil!, and he 
no tre/p:\ſo2 thereby, and that he might well decaine te Toals , untill the other 
b2ough!: his Geple vin foz to recover them , and this was the opinion to the whole 


Judgement Court. 
per Culiam. 


Dominus Rex, & Sir William Fitzwilliam 
againſt Ives. 


Nan Indictment of Felony upon the Statute of; E. 3. cap. 2. Raſſall title 
An Indict- Purveyors fo. 330. pla. 8.fo2 the unlawfull taking awap of cercata Timber 
eee e Trees by rhe Purvepois, and upon the trtail at the Barre, the Cale appeared to be 
8 up- this, the Partie Indicted, being a Deputy Purveyoz , propter uſum 
on the Stat. of domini rigis did take certaine Timber trees, which Sir William Firzwilliams 
5. E. 3. p. 2. had cut down fo his own uſe, and thts he took againũ Hig will, and againſt the 
Kaſtall. ir foi of the Statute, without pziſino , and taling of the ſame, and converted che 
dne t his owu uſe. The Jury found his taking to be againſt the Statute, tl 
330. pla. 8. ; | 9 ws Wee 
the caſe of found the whole matter, as it was, but gave a ſpeciall Uerdict , upon which ver- 
the Purveyor dice the only queſtion way, whether this taking was felony, oz not in him, within 
- cox gs the ſaid Statute, the Statute of 4. E. 4. cap 3. was read. Ft was urged that 
Stat 4 E 3. the Statute of 5. E. 3. is agencrall Law, and that nothing ſhall be within the 
cap. 3. Stat of 5. E. 3. twhichis not within the Statute of 3. E. 3. the Statute of 25. E. 3. 
cap 6 was reade fo? purveping of Cunber, and cutting the lame down. It was like- 
Stat. 25. E 3. Wiſc urgedthat the ſtat. of 5. E. 3. doth dot extend to a deputy put veo?, hut to the Pur- 
cap. 6. veyoꝛ h umlelf. It was likewiſe urged, that the Timber which was here taken by him, 
was fo2 the Rings Ships, (and not fox his Pauſion Mouſe and this is given by the 
Statute of 25. E. 3. cap. 6 Thot this ſhould be Felony, two matteis were of- 
3 fered, as conſideravle in this caſe. Firſt, if this taking be kelony in the Pur veyoz 
2. himſelk. Secondly, if the ſame be felonp in the Deputy Purvepoꝛ here, if the 
Stat. of Arti. Statute extends to him, the taking is then to be pur le hoſtell le roy, the which 
_ 8 ſignifies a Panſion Houle, this ſpoken p2operly, is taken to be fo2 the Houſes cf 
Es. Pzinces.—Jnns of Court taken pro hoſpitio. The jury here found him to be a 
Reaſons to PUrvepor pro regalibus regiis, the ſtatute of Articuli ſuper chartas Edit. 28. E. 
prove this I. cap. 2. was cited concerning purvepozs. And the power thereby limitted unto 
— to be them, and how the pur vepoz, is to demeane himſelf in his takings fo2 the Bing. 
80 And there expolition is made del hoſtel le roy. It was urged that this ſhould be 
(cllonp 
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fellony within the Statute 1. by the ſtatute of Articuli ſuper chartas cap. 2. by 
which ſtatute none are to be purveyozs, but fo2 the hoftel le roy the which ſtatute, 
is to be extended to a houſe as well as foz the heuſhold, 2. a lecoud reaſon gtoun⸗ 
ded upon the Statute of 5. E. 3. cap. 2. Which hath reterence unto che Stacute 
of 4, E. 3. cap. 3- and relates unto it. And the Stat. ſhall be couftracd to be 
extended, to a deputie purveyoz, as well as to the pur veyoz himfelf, Iohn Har- 
ris argued that this is not fellony within the Statute. The houchold of the King, 
ought to have an other conſtruction.—— And other things — mentioned in the 
Statute, conſideration is to be had, what thele other things, ſhall ve conſtrued to 
be the ſtatute of 4. E. 3. cap. 3.— is allo to be conſiderev—bp which it is c3dained. 
And that if he take, and do carry awap, by the Stat. of5 . E. 3. cap. 2. en oath 
is to be adminiſtered by the Stat. sf 1. Jac. cap, 22. Raſtal title Cordwaincts 
fo. 59. by which it is enacted that no purvepor, oz his deputie ſhall ſell, oz cauſe 


— — — — — 


to be ſelled fo2 che uſe of the Kings majeſtie, and any oaken timber tree, mect to 


be barked, but in barking time, ( unleſs it be upon a ſpecial cauſe of neceſſup) fd2 
building oz repairing of any his ma jeſtie, houſes oz ſhips. Vide Stamford fo. 
37. touching purbepozs, and 11. H. 4, fo. 28. where vitailes are tpounded, be— 
ing taken by pur veyoꝛs, in ayde pꝛioz, where a purvepoz, taking vitaile al haſtel 
la roy. And is empleaded foz it, that he ſhall have aide of che Kug. Williams 
Iuſtice this taking of wood by pur bepozs hath been cenſuzed, in the karre cham: 
ber, and this was one Sackfordes caſe. And ik he were cenſured, this taking 
then could be no fellony. In this cafe now here in queſtion, this taking, in man: 
ner as it is found by the jury, is not fellonp. And chis hath been, allo fozmerty 
ruled, that a putvepoz, map take wood, fo2 the King, out of a wood mongers 
wharfe, but not of the pꝛobiſion, that a pzivate man hath made foz himſelf. A pur⸗ 
vepo} cannot cut down wood growing, 102 pet meddle wich che fzeehold, of anp 
man. But if a pꝛibate man cut down wood, fo? co ſell, a purvepoz map weil 
take this fo the King, who is to be pꝛeferred, next unto hunlelk, and bekoze any 
other man. Flemming chief Juſtice et Williams Tuſtice both ot them, held this 
taking here to be unlawful. Flemming chief Iuſtice where the timber is cut, fo2 
to be (old, there the pur veyoz map take it fo2 the King, accozding to che ſtatute the 
ſame being firſt priſed and other things obſerved, as che Statute requires. And 
this fo) the reaſon befoze given by Williams Tuſtice but otherwiſe it is, if the ſame 
be cut by ap2tivate man, fo2 his own uſe. And he further ſaid that he, and all the 
reſt ofthe judges, bad befoze ſo reſolved, as touching ſuch takings by purvepozs, 
fo) the King. And to this Reſolution, they had all of them ſec their hands. And 
this they had done, co reduce it to a certainty, what the law was in ſuch a caſe, 
and fo} the hetcer redreſs, and puniſhinent of all ſuch unlawful takings by purvep⸗ 
oꝛs— the lame tending very much unto the diſhonour of the King, and great 
grievance of the people. Jt was moved in this caſe, upon the wozds, ju the 
Statute of 4. E. 3. cap. 3, —and other things, aud an exception was taken, be- 
cauſe it is ſaid capit,and doth not (ap abbreviavit. but this exception was over: 
ruled by the Court, chat Chis was good by intendment, and cannot be taken other⸗ 
wile. And as to thaſe woꝛds inthe Statute of—4. E. 3. (and other things) 
by the opinion of the whole Court, theſe words (other tlrings) ſhall be conftrus 
ed, and intended to be, things of che ſame nature with the fozmer. And as ta 
the matter of fellony ; whether in this caſe, chis manner of taking here, be fello- 
ny, oz not, the Court at tbis time, would be further adviſed of it, befoze they de⸗ 
livered their judgements therein. Flemming chief Iuſtice. In, the fozmer reſolu- 
tion by the judges befoze mentioned, as touching pur vepozs. There was no- 
thing then mentioned, no? reſolved by them ag touching the point of kellonp, 
in ſuch a cale, as this now appears to be afterwards, at an other time 
this was moved again, as touching the point of fellony. TAbether this taking 
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Stat. of 4. 
3. cap. 3- 
Stat. 8 
cap. 2. 
Stat. of 1. ac. 
"Cap, 22. 
Roſtal tit. 
Cordwainers 
fo. 59. 
Stanford | 
pleas el Coro. 
. 
11 Hi. 4. fo. 
28. 


Stat. of 4. E. 
3. cap. 3. 


ok the timber, as it is here found, and foz which che party ſtands eudited fo) fello- 


. hy upon the Statute of 5, E. 3. cap, 2. be fellonp oꝛ not, William Juſtice, It a 
O 5 man 


Stat. of 5, E. 
3. cap 
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Stat. of mag 
na charta cap. 
21. 


Stat. of 5. E. 
3. cap. 2+ 


Stat of 28. E. 
A cap. 6. 


5. 


Stat. of 5. E. 
3. cap. 2. 


i man takes my horſe, but doth not carry him away, is not this fellony ? blem. 


the matter here conſiderable is, whether this taking of timber, by the 
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ming chick Iuſtice, this is not fellony bere, by the common law. but ſo made to 
be by Statute law. Williams Iuſtice agreed with him herein, it is here latoe 
that he was a Jurbeyoz, and did take #c. Yelverton luſtice, As to the endicc- 
ment here foz fellonp, he is here out of tbe danger of the Statute, this being here, 
but in the nature of a ſeiſure, and here by this which was done, none is at p2c1u- 
dice thereby. By this Statute, there ought to be unde rſtood of neceſſity a taking 
away. Foz what caule, ought there here to be a pzatiing wade, as by the Statute 
it is appointed» if he do not cake the ſame away, and uncill this be ſo done, the 
King can have no benefit, noz pet the ſubject, any pꝛejudice, the pꝛaiſment is 
not ncedfiil to be, if he take not the ſame awap, the good: alſo ought to be taken, 
ard if it beſo, pet he is not in danger ofthe Statute, when he ſauh, J will have 
it fo: the King, and ſo fo} the matter of che cnditemenc, the ſame is not good, 
there being no juſt gꝛound koꝛ it. Croke luſtice of the ſame :pivion, as ta aup 
mat ter here fo} to cali his lite in queſtion, this enditement is not maintatnabic, 
this being, for taking ok timber, this comes vot here, within the danger ck the 
Statute lo; felloup, ſee the Statute of Magna charta cap. 2 1. touching Nurvep- 
02s, and how they are to take fo; the King, giving latisfactien ta the party, as 
the Statute eppeints, and if a Burbepoz do tell any tunber, without the will cf 
the owner, fo? this they have been cenſured in the ſtir chamber, and have becu 
ad judged to lole their earcs fo it, dut ocherwiſe it is, if they were felled befoze, 
(unleſs the ſame were loz his own uſe, ) there cugheto be here, an effectual ta- 
king, if he ſaith ouly, J will have the lame koz the King, and ſo goes his wap, 
and leaves it, this is good, and no harme by this done, the lubject being not 
auy waves pꝛejudiced hereby, but the taking of other things, by the Pur bepos, 
(as victuals ) contrary to the Stat. this is fellony, Williams Iuſtice of the ſame 
opinion, the rules of law are true, and bp theſe rules, Statutes are to be erpoun - 
ded, and the expoſition is to be by the thing done upon the Statute, and he is not 
to be puniſh:dhere, as fo2 ſellonp, by the Statute, there are 3. damages, hap- 
pening to the ſubj ect the which ought foz to be pꝛevented. Firſt, if he cut fn the 
face of the houſe. St condly, the Pur be voz is not to take, contra voluntatem do- 
mini. Thirdly, there ought to be a taking awap, oz he is not culpable, the Stat. 
of 5. E. 3. cap. 2, extends not to timber, the houſehold here, have no authority 
to meddle with him toy kelloup, this taking here, as it is found, is not any kellony 
within this ſtatute, fo; that he hath no pꝛejudice, by this which is done, if the 
King wants timber, the Purvepozs map take it of the wood-mongers, fox his 
uſe. The party here, in this caſe bad yo remedy, but by his action of treſpaſs, 
Quare clauſum fregit, and nat to queſtiou him foz fcllony. Fenner juſtice cf the 
ſam: opinion, that this taking, as it is here found, is not within Stat. of E. 
3. cap. 2, clterely, to make him, to be puniſhed, as oz felloup. If he Put vtyoz, 
takes dimber ſtanding, and do notch, oz mark it out fo2 the King, the bouſhold, 
no; the trcaſurcy will yay, and allow him for it, unleſs the ſame do come to the 
uſe of the King, the Storure of 25. E. 3. cap. 6. impoleth a pcualty, on the Pbpur⸗ 
vepo2 02 tak;r, kes cutting of wood of any maus, giowing about bis houſe. 
To render to the party his treble damages for the ſame, to have one years 
impriſonment, and to be forejudged of his office. Flemming chief luſtice, 
Zur ve 

as the ſame is here found by the Jurp, be kellony, within the Stat. of 5, E z. hos 
2,02not, theſe Statute, concerning Purveyozs, and their cakiiigs by wav of 
purvepance, fo} the uſe of the King, and of his bouſhold, were maze, fo} to meet 
with the enormities of Purveyors, exceeding their power and authority. Jt 
is to be couſivered, whether this Star. of 5. E. 3. (hall be extended co any thing 
that is taken, by a Purveyo), though this which was now taken, happen but 
ſeldome times, as fo} matters ol repaire. | No other intendment can be, upon this 
Stat. but fo to meet with the daily takings, by Pur vepozs, ( for victuals,) 


and 
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r wit A bules iu them the e 5 T5 | 0 No 5 Wan 
for che Ring- bis H. uſho'd, and hi: cluldren—tc is note ttups, 6: taz ce 
Para:13ts to take the meaning of this Stat. is not to cxtend fo atip Oubercztoha e 
a Taylce, as to the taking of th wood by Hu veygn, tis not a greater unten f, 
fo2 to have a Purvepo to come, and to cut down Timber Trees, ſtandi g 
growing in the view of a mans Mouſe, il tan this cutting and toktag in 9.5 12: 
ner, by a ſub MY HOLD Statute, the partie taking sught but to render Dammag, 
fo the owner —a ſortior! bere iu tits cale now in queit on „ this tant T [931] Neg 


——— 


be felonr, the Stat, ok 5. E. 3. cap. 2. laith, that he thall be a e on but 


it he do take; and not arſe and make a Taylee—then,&c. and by the Stat. . 
25, E. 3. cap. 6 laith, that tt any ut beyoz, oꝛ Taker of Co d, o Timber, lor 
the Kings uſe, do cauſe to be cut oz felled che Trees of any man, growing about, ©? 
within bis houſe , he all ko; this pap to the partie, treble dammage s Hall be 11 
priſoned for one prare, and loſe his Otfce , and by he Stanz of 
Magna charta cap. 21. MN (Good (hill be taken fo: the K.. — Nec nos, 
nec hallivi noſtri, nec alii cap.emus boſcum alienum, ad caſtia, vel ad alia ag-n- 
da noſtra, niſi per voluntatem ulius, cujus boſcus ille fuerit. Sp the Stat. of 1 
E. 3. cap. 2. it is made felonte in }Purvcyors, if they do take without pꝛauwement 
made, and Taplcs between the ur vepoꝛs and the owners cf che ſaid goods fa 
taken, the Statute of 5. E. 3. cap. 2. faith, That the Coʒn, Lattel!, and other vic- 
tuall, and hiags which ſhall be taken to2 the uſe of the Kings houſc—aud other 
things this is as much as if ft had been (atd, (ot! er things ) 02 things ok the 
{ame nature. Then as to the taking here, as it is found by the Jurp ( (it one who 
is a Hur vcor, comes to another, and faith to him, Sir, here are good Oxen that 
you have, and J do make ſtay of them fo2 the Rings ule, and he ſai? ro him, come 
pou and pꝛaiſe them, and he comes noc, his miuo b:eng chens ed, vou thall not now 
koz this puniſh hum here, as a F elon fo2 chis, but he ought allo toz to take them a⸗ 
way, as the Stat. ſaith, oꝛ he is not to be puniſhed as a Felon. it es no Felony if 
the Subject have no pꝛe judice, koz he may go with them to the Market pꝛeleutly, 
and if th Pur veoz do not come, he may well ſel! them, fo2 he ou ht not to ſtay fo2 
him, a week o2 two, the Subject hath no harine, till there be a carrping away, con- 
trary to the Statute, and this appears to be ſo by both the Statutes, the words 
of the Statutes being (taking) by this it 13 to be underſtood, to be ſuch a taking, 
by which che Subject ouaht to be lo gie ved, as that be cannot bear it, cleerel⸗ he 
ou xhe not to have been endicted fo2 Felonp, fo} the taking of this Nood, in man- 
ner as the lame is found: neither is it felony within the Statute of 5 . E. 3. cap. 
2. but this manner ok taking, as it is found by the Jary, was a very great offence 
in hun, and fo? the which he ought to be well puniſhed, but pet not as a Felon, this 
faking of Tood being no felony within the Statute of 5. E. 3. upon which Sta- 
tute he is indicted, and ſo by the Rule of the whole Court, Judgement was gi- 
ven fo? the Wuloner, that this taking of the Timber, as it is here found, is no 
felony within the Statute of 5. E. 3. cap. 2. and ſo the partie endicted, was by 
the Rule and Judgement of the Court, freed, and diſcharged; quod nora, 


Sir William Turpine Plaintif againſt er 


and others Defendants. 


N an Action of Treſpaſſe and Ejectment, the Jurp found a ſpcciall cderditt, 
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Judgement 
prren by the 
Court again? 
the Klug for 
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dict ed. 
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and upon the ſpeciall Uerdice , the Caſe appeared to be thts, a man being ſerſed Treſ pale, ste. 


of a Manno; „and ok a Tenement in kee ſunple, and poſſeſſed allo of a Leaſe 
fo) pears in the Gille of Dale, by a Deed of bargaine and ſale, he doth give, 
D 2 grant; 
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3. Clauſes in 
the deed to 
prove that 
the leaſe for 
years did not 
pals. 

I, 


tJ 


grant, bargaine, ſell, enfeoffe, and confirm, unto another tte Pannoz, tene- 
ments, and all other the lands, and tene ments which he bath in the ville of Da. 
the quiſtion was, whether by this deed of grant, bargaine, and lale, the term 
fo2 years dothpals oz not. Geo. Croke fo; the Plantiff, that this leale fo2 
peares doth not pals, but only the lands in which he bath an eſtate of inheritance, 
the wozds of the dced, will not ſerve, to carry this cſtate fo pears, fo2 be doth 
thereby give, grant, borgaine, ſell, enkeoffe and confirm. #c. The which 
weres ate of force, andeffect, anly to pals an eſtate offreeholo and inheritance, 
and foz 3. clauſes, mentioned in the deed, this leaſe fo2 peares doth not paſs there⸗ 
by, 1. thc wozds enfeoffe, give, and grant——the Mannor frechold, and all 
other his lands, and tenements, & Habendum to the barganee, and his heires, 
aud this deed, by theſe wozds, can by no intendment paſs this term, which is 
onlya chattel. Secoudly, there is an expꝛels covenant, in the conveyance, on 
the party of the bargaynoz, that he was ſciſcd in fee ſimple, of all the laid lands, 
contained in the ſais deed of bargaine and ſele. Thirdly, there is alſo therein an⸗ 
other covenant by him, that he had an eſtate in fee ſimple, in all the lands thereby 
intended to be conyeyed, and that he had good power and authoricy, to bargaine, 
and ſell the ſame, ſo that it doth appeare, throughout the whole conveyance, that 
tbere was no intention at all, on the part of the bargano), fo? to pals this terme 
foz peares by the barganee, and ſale, no2 pet on the part ofthe barganee, fo have 
this leaſe fo2 yeares paſſed unto him, but only, the one to paſs, and the other ſo 
have, an eſtate of fee ſimple, in all the lands by this bargaine and lale, co him 
conveyed, and this being lo, uo violent confkructton ſhall be made, upon ſuch 
general wozds; alſoif this leaſe fo; peares ſhould paſs, by this deed of bargaine 
and ſale, a great inconvenience might thereby happen unto the barganee. cc. If 
a great rent were reſerved upon this leaſe, if the ſame leaſe, paſs by this bargain, 
and ſale, the bargance fhall be then ſubject unto this charge, to pay the rent, 
there being no clauſe in the deed, to free and diſcharge him kzom the ſame: allo by 
this deed, he hath granted, bargamed, and ſold, cc. but pet bp this deed, no 
more doth pals, but chat which he might lawfully paſs, by intendment of law. 
Alſo by this deed, he doth bar gaine, and ſell all his lands by chele general 
wozds, this leaſe fo2 peares doth nat paſs, and ſo is the caſe tn 37. H. 8. Brooks 


caſe fo. 67, pla. 301 Brooke title Done pla. 41. Dicitur pro lege, if a man 


37. H. 8. Br. 
caſes fo. 67. 
pla. 301. et 
Br. tit. Done 
pla. 41. 


Ob jelt. 


Reſp 


give omnia terras, et tenementa ſua, in Da. by this, leaſes foz pears do net 
paſs, foz that hæc verba, terras et tenementa, ſhall ve entendes fzeehold at the leaſt, 
and with this agreeg—7. E. 6. Br. caſes fo. 96. Pla. 43 8. Br. tit. grante pla. 
155. Ik aman doth grant, omni terras et tenementa ſua in Pale, by this, a 
leaſe foꝛ peares deth not paſs, otherwiſe it had been, ik he had granted omnes 
firmas ſuas, by theſe woꝛds, a leaſe fo; peares doth pats. But it map be objec- 
ted, that this leale fo peares ſhould paſs, by other wozds, in the conveyance, 
(Ss all other his lands, and tencments, and there were no other lands, in 
1 ville to ſupply theſe wozds in the grant, but only this leaſe foz peareg, 
an herefoze the ſame ſhould pals: to this it map well be anlwered, that this is ro 
object. at all, ſoꝛ tbat ihis ſhall be intended, (all others) cc. that this is as muc h 
as to ſap, allothers, of the ſame nature, quality and condition as the other 
lands, befoze mentioned were, and not otherwiſe, and cherefsze theſe general 


. Wozds, and all othcr lands-.---#c. ſhall not be intended, v2 enlarged, by any 


confkruction, fo; to paſs this leaſe fo2 peares, and to this purpoſe it was adjudged, 
18, Eliz. z. between the Lord North, and the Biſhop of Ely. That where the 


pꝛedeceſſoz of the Biſhop, had made a leaſe ts him, of his Mannoꝛ houſe, of the 


A violent 
conſtructien 
ſhall aot be 
made of gene- 
ral words. 
but by inten- 
tion of law. 


ſci:e thereof, and of certain particular cloſes, and deme nes, by particular name, 
(and of all other his lands and demeaſnes,) upon this, it was queſtioned, whe- 
ther an antient Park, and coppihold land, there Chould paſe, and by the rule 
of the Court, neither of them did paſs, y thoſe latter general wozds, fo? chat nei. 
ther the para, noz pet the coppihold, could be intended koz to be demelnes, 

and 
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a id that in ſuch caſes a grant ſhall not be conſtrued by any violent conſtruction „ but 

accoꝛding to the intention of Law ; ſand therefoze it is ſaid in Plowdens Commene 

taries fo. 106, in Hill, and Granges caſe, that ex præcedentibus, & conſequen- 

tibus, optima fiat interpretatio, aud that benigne faciendæ ſunt interpretatio- 

nes, and the lame to be accoꝛding to the intention of the parties, 12. E. 1. Fitz. 

tit. Grants pla. 87. a man leabies a fine of a Mannoz, to which zn Advowſon is 

appendant, cum pertinentiis, the Ab vowſon here doth paſſe, but there adjudgeo, 

that if the Advowſon were not ſpectallp named, noz pit cam pertinentiis, the 

Aovowſon there would not palle, and ſo here in this caſe upon the whole matter, 

the Leaſe foꝛ pears did not paſſe by this Deed of bargaine and ſale , aud therekoze 

he p2aped judgement fo} the Platncif. Note, that this caſe, without any further 

argument, was ruled by the whole Court againſt the Plaintif, (not upon the point 

in Law) whether the leaſe fo2 peazs, da here by this deed of bargaine and ſale 

paſſe, 02 not, but fo2 matter of pleading, foz that the treſpaſſe was not laid to be Judgement 
immediately upon him, the ſpectall verdict reciting, quod fir poſſeſſionatus for the Defen- 
prout lex poſtular, and fo2 this cauſe, fox default in pleading, the Judgement of dant _ 
the Couzt was againſt the Plaintif, and che Rule entred Quod querens nil ca- eee 
piat per Billam. But Nota, that as to the matter in law being whether this lcaſe Billlam, for 
fo2 years did poſſe oz not, by this deed of bargaine and ſale, and by the gencrall the default in 
woꝛd therein contained, and ſs found by the ſpectall, Croke, Williams, Yelver- ah, bur 
ton, and Fenner Juſtices declared their opinions, that as to this, they held it a 7 3 
ſtrong caſe fo2 the Platntiff, that by the generall wozds in this deed of bargatne years here did 


and ſale, the leaſe foꝛ pears here did not paſſe; quod nota. | not paſſe. 


Hawes Plaintit againſt Loader Defendant. 


2 an Action of Debt upon a Bond againft the Defendant as an Adminiſtra⸗ Debt upon 
co2 unto J. S. who entred into the Bond to the Plainciff, and foz not payment Bond &< 
of the money by the iuteſtate in bis life time, noꝛ pet by the Defendanc bis Ad- 
minifkratoz ſince his death, the Action was bzought, the Defeuvanc pleaded actio 
non foz that be had no moze remaining in his hands, but only to ſatisfie a Sta- 
tute in which he was bound, & ultra ceo ad riens en ſes maines, the Plaintiffe re- 
plies and ſhe wes, that this Stature was only fo2 perfozmance of certaine Cove 
nants which were all perfozmed, and ns bzeach of any, ſo that he hach aſſets ſuf- 
ficient in his hands to pap this Debt, and it hath been here adjudged, this to be no 
good plea, the Court cleere of opinion, that the plea in this caſe fs not good, be⸗ 
ing in an Action of Debt againſt an Adminiftratoz , who pleads in Barre, that be 
only hath ſufficient to ſatisfie a Statute, & ultra ceo ad riens enter maines, ql. Judgement 
Stat. was by him kept on foot, co defraud Creditozs, and therefoze Judgement was porn 


given by the Court fo2 che Plaincif, 4 
Syliard Plaintif againſt — - 


1? a Replevin, fo2 the taking of a Colt, and a Cow, the Defendant in the right of 
another, and as his ſcrvant, 02 Batlife,avowes the taking of them, nomine heri- 2 ung cale, 
otorum, thews tbat J. S. being Lozdof ſuch a Mannoꝛ, and che Father of the 
Pſaincif being a free Tenant of the ſaid Þannoz , and holding ſeverall parcels of 
bis Lands of the Lo:d by fealtie, and Meriot, and laies the cuftome of the Mannoz 
to be; that upon the death of every free Tenant, the Lom of the Mannoꝛ koꝛ the time 
being hath uſed to have a Periot foꝛ each parcell thus held, that the Father of the 
Plaintif geld ſeverall parcells of Land of theL ozd of the ſaiv Mannoꝛz, by Fealtie 
and Deriof, and that he dying, by bis death, a Periot was due to the Lozd & tem- 
pore quo he did in che right of the Loꝛd take the ſaid Colt and Cow, nomine he- 
riotorum foz the ſaid parcels of Land ſo held by him, and ſo fo? this cauſe he avows 


and juſtiſtes the taking. To 
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Exceptions 
to an Avowry 
for taking 
cattell for He- 
riots, 

1. 


2. 
Nota le diffe- 
ference be- 
tween entire 
and ſeverall 
lervices, 


: 


Judgement | 
given for the 
Defendant, 


To this avow2y the Plaintif Demurres, and fo2 caule fakes divers exceptions to 
the avowzp, as firſt, becauſe he lach, that he did take them, nomine her ioto- 
rum, and doth not ſbew in particular, wherefoze he takes them, ſecondly, he (aith, 
that parcell of the Land, was held by fcaitie , and heriof, and lo of anocher parcell 
helo in like manner, this generali avowzp here of the taking el this Colt and Cow, 
nomine heriorornm , is not good, but taſufficient , being koz ſeverall let. 
vices, and therefoze he ought to habe chewed tn particular what he b id take fo} tle 
one, and what fo2 the other, but where the Tenure is by an cuttre ſervice , 
there he may well awow fv2 the whole, and ſo ts the Bock of 44. F. 3. fo. 13. 
pla. 24 Jn a Repl: vin, the Defendant doth avow fo2 Yeriot, of one John, who 
died his Tenant, of an Acre cf Land bertotable. Allo, the Declaration here ts 
ſeverall, fo: the taking of the Colt, and of the Cow, and cheref.2e rhe Anſwer 
unto this, ought allo to be levtrail. A third ercepition was taken to the Avowry, 


fo? that the cuſtome here is not well, and ſufficiently pleaded, the ſemc being pleap- 


cd iu this manner, that the Lo2d after the death of every one of his Tenants , is 
fo2 to have a Oeriot, (the Lo d fo; the time being) Firſt, it is lad, that if any 
Tenant dpes, the Lozd (pro tempore) hath to have, after the death of every one 
of his kree Tenants a heriot, this contrary in it ſelk, and ſoenot good. A fourth 
Exc: pfion, was taken to the Avowrp, koz that therein it is ſet fozth , that it any 
cenant die ſeiſed, the Lozd is to have a heriot, and doth not ſhew, of what eſtate he 
chould tie ſeiſed: fo2 in one cala, a heriot cuſtome, map be due, and in auather 
caſe, it may be a heriot ſervice, H. Velverton argued to the contrary fo) the Oc- 
fendant, the Avowant, and that the Avowzy, and the juſtification thereby, as 
well, and ſufficiently pleaded, he doch juſtifie here under another, (s.) under the 
Lo2d of the Bauno2, and ſhe ws how that the Father of the Plaintif died, his free 
Tenant, and that by his death a heriot,was due unto the Lozd, as to the exceptions 
taken. Firſt, becauſe he doth ſhew ſpeciallp, and in particular, wherckoze he took 
them, as to this he needs not ſo to do, fo2 the Law ſaith , he takes them foz he⸗ 
rtot, and this is a duty preſently, and an intcreff tetled, and here he ſhews fo} 
cauſe,that he took them nomine heriotorum,and this is well, Br tit.Herito pla.6, 
& Fit. tit. Avowry pla. 177-1sa far ſtranger caſe, then che caſe here in queſtion, there 
the caſe was in ireſpaſſe,fo2 taking away his Beaſts: the Defendant ſeith, that one J. 
held of him and that he was to have a Perict after the deathof every one of his Te- 


nantes, and fo; cauſe ſhi wed that I. dped, aud had a Beete, which was his beit 


Beall, which Beef was elloigned, and that after the Land deſcended co one J. 
who dyed and had a Dozſe, which wag his beſt Beaſt, and was eſſvigned,and fox 
that he found the Beaſts within the Land there, he did take them fo? the Periots 
ſo eſſoigned, and this was there adjudged to be a good antwer, and a good Jullificgs 
tion, fo to lay be took them koꝛ Periots, and ſo in this caſe, it is ſufficient to ſap 
gencrally, that of every Tenant dying, dominus manerii is to bave a hetriot, ſo 
that the Avow2y here is good and certaine enough, and ſo pꝛaid judgement foz the 
Dekendant the Avowant. Williams Iuſtice, the Avawpp is good, and judgement 
ought to be given foz the Dekendant, accozding to the Rule tn 2. H. 6. fo. 3. 
that if any thing be found kor the Arowant, he is then to ba ve a return, any 
ſo by the Rule of the Court, the Defeudant is to have a return of theſe Catteil 
by him taken fo2 heriots. and by Williams, Yelverton, and Fenner luſtices, the 
Avewzy, and the juſtification is good, and well pleaded, and that the Defendant is 
to have a return of the Cattell, and ſe tie ruſeof the Court was, quod intretur ju- 
ditium pro defendent. pro retorno habendo. 
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Barton Plaintiff againſt Sadocke Defendant 
entred Paſch. 7. Jac. B. R. Rot. 416. 


Nan Arion of accompt brought by the Plaintik being a Merchant, again? the an gion of 
Defendant his Factog, fo; cirtaine Jewels which he had deltwered unte him 162 accompt a- 
to merchaudile fo2 him beyond ſea , foz his beſt pzofic; The Defcnount bp gant a Fac. 

way of Plea ſaith, and avers that he had ſold the Jewels to Mull ſhake,the King of © 
Barbary fo2 the beſt pꝛolit he could, and that he was to have recucnev the moncp, 
(being 45. l. the which he hath not as pet done. To this Plea, the antik ye- 
murrev in Law. The point onip being whether this plea, and the jullilication 
therebp, be in the judgement of Law geod, oz not. It was ur ged. fz ihe Deſen⸗ 
dant, that the Wlea, and juſtification was good, and ſo the le intit had no tcuſe ta 
demurre, and co p2ove this, theſe Books were cited 9. E. 4. fo. 4. Ik a man 
baile goods to another, to keep as his own goods, and they are Jollen front him, . 
he ſhall be exculed 2 R. 3. fo. 13. 14. pla. 26. in caſe of a Factez, and 2. - 3 
Fitz. tit. accompr. pla. 35. in accempt of moneyes received, to Merchandiſe with- 14. pla. 24. 
all, vzherc it is laid vp Belknap. that if a man receibe gods of another „to pꝛo⸗ 2. R. 2. Pitz. ti. 
kite, and Merchandi e withall as foz him, the owner of the goods in this cate all mpt pla. 
ſtand to the good, aud to the lolſe of all, as it happens, and falls out, and ſo it was 0 
urged here, that as the Maſter is to have the p2ofic, ſo he ought likewiſe to beare 
the loſſe and pꝛejudice, if ap do happen, here by his plea he ſbeweth, that he bach 
ſold the Jewels, and this is ſufficient, and he hath alle here averred ſpecially : 
that he hath ſold them, koz the beſt pꝛolit of his Maſter , and moze he cannot lay, 
and lo concluded the plca to be good. Hen. Velverton fo) the Plaintif, that the 
lea of the Octenvantts not goed, and ſo the Plainiif had good cauſe to demurre 
in Law, the Oekendaat here by wap of Plea, ſaith, that he had ſold the Jewels to 
Mulleſhacke the King of Barbary by way of Indenture, and that he had done 
this fo: the ule of the Þ!atatif his Malter peradventure this map be ſo , and per- 
adventure not, lo that this his Plea and Allegation is altogether uncertain, and ſo 
not good: ka; he ought by his Plea to have made a cercaine anſwer, and co have 
certatnely ſhewed, how he had perfozined the cruſt and authozicie in him, by bis 
Maſter repoled, the which he hath not here done, foz he ought to have ſhewed , and 
averred in his Plea, that he had accounted with his Paſter , fo2 the increaſe of the 
monep, being 45. l. and that at ſuch a day he had received the monep, and lo to 
this purpoſe is the Book of 22. H. 6. fo, 55. and the Plea here is inſufficient, and 22. E. 5 fo. 53. 
the Demurrer good, and pꝛaped judgement fo2 the Plaintik. Williams lIuſtice 1 
cleerelp, this lea of the Defendant is not good, fox the eryall of this, ſee the Bock 
of 41. E. 3. fo. 3. 4. pla. 8. if aman doth deliver goods to another to keep foz 
him in his hands, he ought fox theſe gosds to render an accompt. Barbary map 
bere be laid to be in Kent, and lo the ſame map well be tried, it appears by the : 
Bocke of 3. E. 3. fo. 5. pla. 13. bee *which receives monep , fo? to render an ITS, 
Accompt, is to account for the p2ofit which he might have made of the lame. Vel- 4. pla. 8. 7 
verton juſtice, it the Defendant were appointed to ſell theſe Jewels in Barbary, 
he oughe then in his plea to have the (ame certainty averred , to whom he had ſo 3. E. 3. fo. 5. 
fold them, and in what place he dwelt, all the Merchants agree, the common new impreſ- 
p2actice amongſt chem to be, that in ſuch a caſe the Facto) ought either to return the s, c fo. sb. 
goods again, oz elle monep ſoz them, to his Maſter. Williams Juſtice, the caſe 15 10 
bekoze cited in 3. E. 3. where a Perchant gives a generall Authozicie to his Factoz a 
to Merchandiſe foꝛ him, and ta truſt, the which is the uſuall manner of Tzade 
amonglt them foz to truſt foz a time certaine 28. H. 8. Dyer fo. 29. pla. 193. 
In an Action of accompt, the Plaintiff counts, that the Defendant received Tinne 28.8.8. Dyer 
of the Plaintik fo to render an acconipe , the Defenvant fo? Þlea ſaith, that he ſold fo. 25:pla.193 
ſhe Tinne to one J. S. and took an Obligation foz this monep, in the name of the 

; | Plaintik 
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Plaintiff the Bayloz, this is there held uo good plea in barre ot the eccompt, but 
it is a good plea befoze the Auditozs by way of diſcharge. Yelverton Iuſtice, 
it is ſet fozth in che plea here, that he fold the Jewels to the Ting of Barbary , 
what remedy (þall he have agaiuſt the King of Barbary, fo; the monep fez which 
they were ſold, by the Book of 41. E. 3. fo. 3. the Defendant here ought to {wear 


his Plea, which he hath not done, ſo that the plta, azit his here pleaded, is not 


good. Williams Iuſtice, this is no good accompt raade by the Defendant, foz thele 
Jewels to him delivered vy the Plaintik, to lay, as he doth here by his plea , that 
he {old them to Mulleſchalk, King of Barbary, this plea voth not amount, to any 
accompt at all. Flemming chief luſtice, the Defendants plea here is faulty, 
boch fo2 te matter, and alſo fo the manner of it, the Demurrer here is both to 
the matter, and to the manner of the Plea, he ought to ſell here fo2 the beſt pzofic 
of the Plaintik his Maſter, and by the intendment of Law, he ought here to rev- 
der a full and plenary accompt, and he ought in pertozmance of the truſt in him 
here repoſed bp the Plaintif, either to return the commoditie again to his Maſter, 


which was delivered to him, to Merchandiſe withall, foz the belt p2ofit of his Pas 


ſter, oꝛ elſe co bzing the money with him, koz which they were fold, and to deliver 
the ſame to his Maſter. In caſes ok authozities given to one, (as in this cale here) 
to ſell any thing, as a Facto), in the due execution of this Authozitie, he ought 
pꝛeſentip upon the fale thereof to have and receive quid pro quo, othei wiſe he 
doth not well perfozm the Authozitie, thus to hun gien, neither onght he upon 
the ſale thereof , fo2 to give him any further time, o; day of papment, but as he 
deli vers the one, ſo he ought then pꝛeſently, at the ſame time, to receive the mo- 
ney fo2 tha ſame fo2 which it was ſold. Facto2s ought fo; to render true, juſt, and 


perfect accompts, in diſcharge of the truſt in them repoſed : here be ſaith by his 


J9lea, that he ſold che Jewels (with which he was intruſted co merchandiſe with- 
all) to the King of Barbary, and that he had a Bill of Lim, fo; payment of the mo- 
ney, this is no good plea, fo2 the matter of it, top that his maſtcr can do nothing at 
all wich this bill, fox the recovery of his money, but that this is a meere fraud and 
deceit; and fo2 which the Defendant is co be puniſhed, and he ought co anſwer 
this that which be hath here in his plea ,the ſame map be true, and it may aſwcll 
be falſe , hee ought to have ſold here theſe Jewels, thus co him delt- 
vered, foz the beſt benefit of his Maſter, the which he hath not ſo done by this his 
ſale (as appears by his Plea) in ſuch a place, to ſuch a perſon , and in ſuch a 
manner, what if he had ſaid in his plea, and juſtification, that the King of Barbary 
had taken theſe Jewels up, at ſuch a pꝛice, and had pꝛomiled payment of the mo- 
ney, and hoth not done it, chis had been all one, as if he had ſaid, that he had been 
robbed of them, this is no colour fo2 him thus to jultifte, if a man commands 
his Bailp to ſell fo2 him, ſo many fat Dxen, and if afterwards he calling of him 
to an accompt fo2 the fame, who anſwers , that he had ſold them, and being deman⸗ 
ded to whom they were ſold , fox what, aud where the money was, if he doth make 
this anſwer , that he had ſold chem to J. S. and that he hath his Bull foꝛ payment of 
the money, this is no good auſwer, fo2 that the party is ue ver the better fo? it, 
and he had no ſuch warrant, to him given, to ſell the Oren, and to take a Bill fox 
payment of the money, but his Authozitie to him given, was to ſell them foz ready 
money, and co b2zing the money,fo2 which they were fold, with him. Allo every 
Facto? hath not ſuch a power given to hi., to truſt, fo2 the commoditics by him ſold, 
but ſome Facto2 map have ſuch a ſpectall power given him, thus to ſell, and upon 
a day given for payment, as he ſhall agree, and ſee cauſe, but ſuch a Facto; as 
bath only a bare authozitie fo2 to ſell, hath not by this, aup power, 02 authozitie 
given him, upon ſale made, to give dap, for the payment of the money, but he dug ht 
to take and receive the money pꝛeſently upon the ſale made. So ika man do autho- 
rice his Baily to ſell any thing fo2 him, ik upon his being called to accompe , ſaich 
that he hath (old the ſame to ſuch a one, aud names him, but ſaich furcher , that be 
hath given him ten years time of payment of the money, this is no good auſwer : 
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no2 any wapes juſtifiable , and this would be a very dangerous Cale, and if way 
ſhould be given by us foz the allowance of ſuch a plea, this would be à very ul 
p:clident, and by ſuch a way ( if thts ſhould be allowed, all Merchants whih 
do repoſe ſuch cruſt and confidence in their Facto.s,map eaſily be becetved, and 
verp much pꝛejudiced thereby, Croke luſtice, this s a bery wrtghty cle, and 


of great coulequence, tbis lea here of the Deteudant is bad, and alronerhir in ⸗ 


(uff.cienc, he had theſe delivered to him fo2 to (el, & ad ra ĩonabilem com putum 
inde reddendum, whenſoever he ſhould ve thercunco required, and this is Lex 
mercatoria, and ns Sur vi voz to be between them. and the Defendane here hav 
theſe goods, to him delivered ad faciendum proficuum, meliori modo quo po- 
terit, and if covin apparant, be uſed by him, as in this cafe here, it is, this is 
not rationabilis computus, no2 cat fo be, ſo that this lea hire is cleereip bad 
and ſo the Court ail agreed againſt che Defenvant, the Factoz, that his Plea 
was everp wales inſufficient , aud chat the Plain tiff had juſt cauſe of Demutrer, 
and ſs the Rule of the Court was nollo contradicente, quod juditium intretur 


pro Querent. | 


Nota, that upon the return of a Connniſſton, to certifle che Court of ſome 
pioceedings, the Caſe appeared to be this. The Unt was directed vnto eight 
Nominatim, and ſcben of them only do certifie, and whether ts wire 
good, oz not, was the quellion. Hemy Yelverton excepted againſt this return, 
that the ſame was not good, foz the CUzit being bere directed unto eight ſpe» 
cially , and by name, all the eight ought foz to jopn in their Auſwer , in tis 
return, and this was the reaſon, which moved the Court to have the ſame C zit 
directed unto Sir H-n:y Lynley , as the eighth man, becauſe that they intended 


Judgement 
per Curiam 
for the Plain* 


tif. 


A Writ di- 
reed into 
8 and, only 


certifie. 


all the 8. ſhoulo make che return, and the return here made by le ven, is not 


good, this is to be taken as a pzincipall of ſpecch, that here is an cnumeratt- 
on of perſons certaine, and the lame ſo done non excluſive to exclude any, but 
poſitivè to include all, ans that chis ſhould be ſo, appears by the Book of 2. Aſ- 
ſiſar. to, 3. pla. F. & 2. E. 3, Oi:dinpreſſion fo. 35. pla. 2 & Brook tit. Attaint. 
pla. 47. An Attaiat bzought upon a Uervict , wyich paſcd beto:e Judges oi 
Oyer and Terminer, the zit mentions that the Ucrdice paſſed befoze toute J. 
ſtices, aud the Record pꝛoves that it was taken, buc betoze two, it wis thete 
ſaid, that the Judges had no warrant foz to take the Ittaint, aud th: Curt 
there agreed in this, that the Accaine ſh ulo not be taken, the like Caſe ſee Ter- 
min. Hillar. 2. E. 3. Old print. fo. 21. pla. 1 3. Sir Francis Bacon Sullicitor ge- 
nerall argued to the contrarp , that the return here by ſeven of the cight i: good, 
fo) that this is a Þ1inciple in reaſon , and that infallible } quod omoe majus 
continet in ſe minus, and upou this Reaſon is the Caſe in the Book of 31. 
Aſſifar. pla. 1. & Brooke tit. Variance pla. 37. uh te Thomas de Weſtate 
brought an Aſſiſe of #5--ovelt Diſſeiſin againſt lames Franke, and mazes his 
plant of a Rent, the Dekendant p2ates in aid et the Ring, the Plaintik had 
a zit of Procedendo , by which Wit, it is ſuppoſed, that che All ſe was or: 
raigned befoze Stouſe, and Biron, wher: es the ſame was arraigned befoze Sharde, 
Stouſe, & Biron , and therefo2e judgement was demanded, whether upon ſuch a 
zit, they would take the Aſſiſe, oz not, Stouſe there ſaith , that this UIzic doth 
ſuppoſe no ſanxitie, foy if it were arraigned before us thꝛee, ergo before two, and 
alls we have the Tit, Si non omnes, and therefoze anſwer , ſo that this is 
there ruled te be good, fo if the ſame were arraigned befoze three, it was then 
befoze two, and with this agrees the cale in Plowdens Comment fo. 393.a in 
the Countie of Leiceſters caſe by Manwoods, where a Comm [lion was gꝛanted 
to fifteen to take an indictment, autho2itie by the ſame given to them 15. & to every 
4. ol them, 02 moe, whereof 2. at the leaſt to be of the Quorum to take the endict- 
ment, æ this was taken befoze 8. onlp having a ſufficient number of the quorum. 
Þ The 
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the caſe was this. A Aut of Erroz was directed to the Jallices of the C. B. 
to remove a Recozd , and the CUipit was in this manner, Rex lohanni Priſot, 
capital. juſticiario noſtro de Banco ſalutem, quia in Recordo & proceſſu, ac 
etiam in redditione judicii loquelz, que ſunt coram yobis, &c. inter where it 
was Objected that the UWizit was not good, foz that the lame ſhould habe been 
Coram vobis, & ſociis veltris, the Records & les Rolles, being all of this fo:m, 
and thcrefoze there was no ſuch Recoꝛd here, and therefoze this zit was not ſuf» 
ſicient fo2 to remove any Recoz2d from thence, but he was enfozces co ſue fozth a 
new Tit : another Caſe was there cited, to be in the Excheguer-Chamber, the 
which was Rex Theſaur. & Baronibus Scaccarii, &c. quia in recordo, proceſſu, 
ac etiam in redditione judicii , & quæ ſint coram vobis, &c. and fo2 that the 
Recoꝛds of the Exchequer are coram Baronibus, and not Theſaurariis & Baroni- 
bus, he was awarded to; co ſae fozth a better Ait. But in Anlwer to this, there 
wilt be a difference to be obſerved, fo2 in the Cales befoze cited, this appears to 
pou to be fo, as Judges, and pol! do know this as Judges, that this was not to 
be ſo, and therefoze, #c. but it is not ſp here in this Pꝛincipall caſe , fo2 that this 
is not a matter that bes in pour notice , alſo in the fozmer caſes remembꝛed, the 
foꝛme is fo, which is to be obſcrved., and it would be very dangerous fo} to alter 
this foꝛm, and the Judges are to take notice of this, and ſo not alikehere:there is no 
ſuch uſuall curſe, no? pet notice, and therefoze differing from the fozmer, here 
the execution of this Commiſſion may very well cecipere majus, & minus, it map 
be that ſome of the Commiſſioners did not lict, and cherefoze they which did not 
ſit , were not to certifie. Yelverton Iuſtice, If a Commiſſion be directed to three 
may two of them meddle with che Execution of it, they cannot. Henry Yelver- 
ton, the return ought to be, as the Ait, oꝛ Commiſſion is, which is here directed 
to them all, and lo all of them ought to jopn in the return, and all co certifie. Yel- 
verton Iuſtice ſaid to Sir Francis Bacon Sollicito2, if you would have this to be 
a gosd Return here, it would be very dangerous, and you mult herein overnie che 
whole Court, fo2 who are all of us of a contrary Opinion co pou. Williams 
Juſtice, here is a ſpetiall Commiſſion directed unto eight, if ſcven of them only 
return this , this is not goed, and we are lo here to intend it, that they have 
all of them Authoztep joyntly ; and not ſeverally,aud this Cale here is not like the 
Caſe in the Commentaries in the Conutee of Leiceſters before temembzed, 
where it is there with a Coram vobis , or before as many of chem as ſhould 
be there preſent , but here in this Cale now in queſtion , ic is not ſo, and 
therefoze all of them ought to jopn in the return, and becauſe they have not ſo 
done, the return is not good. Bacon Sollicitor, if a whit be directed Coronatoribus, 
and there are four Coroners, i two of them return chte, is not this return good. 
Williams Iuſtice, where the zit is directes generallp to all , there 
all of them ought co joyne in the retozn, the whole Court agreed with him herein, 
and that in this caſe here they ought to have jopned in this reto:n. Velverton et 
Williams Iuſtices, and the whole Court agreed with chem herein, that the power 
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here given to the 8, perſons named in the writ, is a joynt power, and not a ſeve- 
ral, and ſo ought to ve purlued by them in their retozn, and the ſame is not to be 
otherwiſe unleſs it be ſo let down and ſpecified, and ſhewed in certain their power 
and authoꝛitie to be both jaynt and ſeveral, otherwiſe it ſhall not be ſo conſtrued to 
be joynt and ſereral, but only jopnt, and lo it is here in this principal caſe, the 
writ being directed to 8. aud 7. of them only make the retozu, this retozn is not 
good, and lo was the opinion of the whole Court cleerly. — Flemming chief 
luſtice, if a writ of Diem clauſit extremum directed unto 3. and be execuſed but 
by 2. of them, (unlels it be cxpꝛeſſed ſpecially in the writ, that the ſame may be 
executed, by them all 3. 02 by any 2. of them } this is not good, and ſo it ſhall be 
in all ſuch ſpecial Comunſſions, they ought co be ſpeciallp executed, accoꝛding to the 
Commiſſiau co them directed, and they are not to varp at all ftzom it. And ſo in 
this pꝛincipal caſe the whole Court agreed cleerly, that the retoꝛn here made by 
7. the writ being directed unto 3. is no good tetorn, but all the 8. ought to have 
jopned in this retorn, quod nota, thts beiug the cleer opinion of the whole Court. 


Hampton Plantif again ſt Courtney Defendant, 


FE writ of error, the ſame was aſſigned in the manner ok the entering of the 
- baile, the caſe appeared to be chis, in an action of debt, baile was entred to? 
tie Defendanc, juogement was given fo} the Plantiff, koz che reverſing of which 
Judgement a writ ot error was bzought, aud the error aſſigned and inliſted upon, 
was in the manner of the entry of the baile, the lame being tab pœena executions, 
in adjudicatione executionts,t.e error aſtiqueo, becaute that the baile was taken, 
and entred but only fo2 part, (5) toz che execution; but not koz the jadgement, 
as it ought to have been, (as it was urged,) Nota per Cuciam, that if a man 
be in execution upon a juogemen, he cannot have batte enire3 fo; him kor part of 
the debt upon the judgement, bucche buſe muſt be toz all, kon the bailmenc ought 
to be taken acco291t to ch jundgemem, aud ta, be agreeable with the ſame the 
baile is to be, lub pœna condemnationis; and bl! bailes ought fo to be, and in this 
manner to be enited, per Curiam, erter map be in adjudicatione executionis, 
the bale ought to be fo the whole, here in this pztuctpal Caſe, the vaiſe was taken 
as ta the rrccution, but not as tothe judgement, 's thelame ought to have been. 
Williams luſtice, lach manner of batle ounht dn to berefuſett, and ſo he ſaid, be 
alwapes di — the witi of error here brought, and the crror aſſigned, Wie. mn 
ad judicatione eccutionis, andthe cxecunon kozerrot in the ſame reverſed : and 
the Court w3s moved to hive the baile now dilcharged, being only taken, and 
entred as to the execution, the which being fo2 error reverled, the baile ought to 
be diſcharged. But the Court refuſed to diſcharge the vale, fo2 that cleerlp the 
b ale being oncetaken, lands for all as well fo) the judgement, as fox the erecuti- 
on, and thereioze thep would not vilcharxe che baile, nacwithtanving the Recog- 
nitance of the ba le, was oulp pro adjudicatione executionis, but this by the 
rule of the Court was to be amended, and made to be tub pœna executionis judi 
cit, as well as foz the execution, and ſo the ſame by the rule ofthe Court, was 
oꝛdered to be amended, and the Recoont ance to be, ſub pena condemnationis, 
as well as in adjudicatione executionis, quod nota, . 


Note, as tauchingthe pꝛoceedings in the Court of Requeſts, and their 
juriſdiction the caſe was this. A man did take en oh in the Court of Re: 
queits,11 a buiincts there qui: tioned, concrraing matter of icechold, and fox this oath 
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The writ di- 
rected to 8. 
and 7. make 
the retorn 
adjudged t! 3 
retorn net to 
be goed. 


A writ of er-, 
ror in the © -* 
ti iug of bail. 


The recogni- 
ſance for the 
bail amended 
per Curiam, 
and made t9 
be for the 
judgement as 
well as for 
the executi- 
On. 

One queſti- 
oned for per- 
jury in an 
oath taken in 
the Court ot 
Requeſts, 
where mat- 
ters of free- 
hold was 1n 
queltion. 
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there ſo taken, be was bought into the Starre chamber, and there que ſlioned 
fo2 pet jurp in this oath, and the per jurp was fully proved againſt him, but whe⸗ 
ther this was pe: jarp in him oz not, the oath being there taken by him in a buſt- 
neſſe conce ning matter of Freehold , was the only queſtion, and fo} the better deter⸗ 
miuat ion of this, the lame was, by the Court of the Starre- chamber, referred to 
all the Judges cf England, to deliver their opinions in this caſe, wb ether the 
tauſe (in which this oach was taken, was within che juri diction ol the Court of Re. 
gueſts, 02 not. It was reſolved by ail the Judges meeting upon this reference, 
that the Court of Requcſts had no jurildiction at all of che cauſe in which the oath 
was token, this being matter of Freehold, and loz this cauſe , the Dath being 
there taken by him iu a Cauſe of which they had no jurildict on, it was clecrely re- 
ſolved by ihem all, that his Dath by him thus taken, was upon the matter no 
Dach at all, to bzing him in queſtion, fo2 matter of Per jury, the ſame being by him 
taken co am non judice, and this was the opinion of all the Judges of England 
upon this reference to them, as Williams juſtice did cite, and remember the ſame, 
and that the Curt of Requeſts had no power noz Authozitie to hear, and determine 
of any matter of Freehold,and ſo upon this reſolut on of the Judges, the partie was 
acquitced foꝛ the matter of perjury, in the Starte. chamber pyoſi cuted ag inſt him. 
Williams ] ſtice, cleerely the Court of Requeſts hath no juriſtict ion, foꝛ to decree 
matter, which cancernes Freehold, and we will not ſuffer them to have any ſuch Ju- 
riſdiction in ſuch caſes, which do not app*rtaine unto them, and no conſent of the 
par ies to ſubmi: themſelves, to the Judgements and determination of that Court 
in ſuch caſes, will any wapes aide them, oz give them any Furiſdiction, which by 
the Law doth not belong unto them. | 


Nota, upon the Statute of 2, E. 6, cap. 13. the Parſon libells foz Tythes, 
emen and upon this the caſe appears to be in this manner, the Pariſhioner which was 
fer Tithes, bo pay his Tpthes , lets them out accozding to the Statute, but they being ſo let 
a prohibition, out, he would not ſuffer the Parſon to come and take them away, thinking by 
S where a con this meanes , and this wap to avoid the Statute, and upon this the Parſon libels 
ſulcarionſhall in the ſpirituall Court foz theſe Tithes, the Defendant there ſurmiſcs „that he did 
de granted; nt hinder him, from the having of his Tithes „ but ſaith that he did binder kim, 

in comming for his Tubes one way, ( which was the uſuall way ) but that he 
might have come fo2 them, another wap, and upon this a P2chibition was payed , 
and granted, ſuppoſing, that here was no queſtton at all, as touching the payment 
of Tithes, but as touching the wap to come foꝛ them, and upon this whole matter, 
the Parſon pꝛaped a conſul:auon. The whole Court cleere of opinion, that ſuch 
a ſecting out of Tithes , as the ſame appeared to be here in this cale, without ſuf- 
kering the Parion to come and take away bis Tithes, that this is a Fraudulent : 
and no good, and ſufficient ſetting fozth of Tithcs, accopding to the Statute , and 
as the Statute doth require, which ought foz co be a fruitfull and effectuall letting 
forth of his Tithes , fo in lo doing, heought to ſet forth his T th:s , and allo to 
ſuffer che Parlon, to come, have, and co take away his Tithes, otherwiſe, unlſſe he 
do allo allo perfozm this, the ſetting out of his Tithes here is to no purpoſe, loz to 
excuſe him, and to the ſurmiſe here made fo2 the way. The whole Coure cleere of 
opinion, that this is no wapes at all all materiall, and ſo without anp further mo- 


05 1 1 arguments, bp the Rule ofthe Court, a Conſultation was granted, quod 


i Nota, by Williams and Fenner Juſtices, That Ancient Demeſne, is a goos 
dns _—_ plea, in au ejectione firme, and ſg it is likewiſe in a Replevin, and this was ſo 
e ud agreed vy the whole Court, and ſo is the Book of 10. H. 7, fa, 14, that the lame 
where. is a good plea in a Replevin, 


Nota, 
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| Nota, by Yelverton Juſtice, That if an June do uſe the Trade of an Ale- An Inne not 
beule, this ſhall be within the Statutes of Alehouſes. Croke juſſice, No Per- to uſe the 
lon is fo fo erect an Inne, without a Licence fzom the King. Fenner Juſtice, the Trade 
Statutes foz Alehouſlcs, include all, (excepting on'y Boothes in fayres ) not to gl 
keep an Inne, and an Alehouſe: but to be luppꝛeſled, to keep an Inne, only foz the ſame being 


reitefe of Travailers, the whole Court agreed in this. Jo Travel- 
2 | F ers. 


The King againſt Francis Lemman. 


Ho was endicted, firſt, of manſlaughter, and afterwards of murder, the 
V endic:ment returned hither into this Court, exception was taken to quaſh Exception to 
the (ud centent, being that adtunc, & ibidem cum pugione in ſiniſtra parte collis quaſh an in- 
percuſſit whereas it ſhoutd have been (Colli) this was held a good exception by erg = 
the Court, and that the Endictment is not good the Court was then moved, that TE 
this exception was not to be taken to overthzow the indictment , becauſe the partie 
indicted, was outlawed upon this, befoze the Cozoners : the Court then anſwer- 
ed, that it it be ſo, this exception cannot be taken to the Endictment, and cherefo1e- 
the Court did oꝛder ſearchto be made, and the court to be imfozmed, whether he 
ſtand outlawed, oz not, and if ſo be outlawed, then he hath no other remedie, but 
a wzit of Ercoz, and this is his right courle. 


Tabbe Plaintif againſt Matthew Defendant. 


P? An Action upon the caſe foꝛ wozds, upon not guilty pleaded , a Uerdice was In : cion up- 
given fo; the Plainriff, and upon a motion made in arreſt of judgement, the wozds on the caſe 
laid in the Declaration, appeared to be thele (s. ) being ſpoken by the Defendant for words. 
to the Plaintiff himſelf. Thou (meaning the Platut:ff ) haft hoiſtered theeves, 
and ſtollen goods, and the Theeves, and th: goeds were found in your houſe, and 
the Theeves were had befoze ſuch Juſtices, and committed by them to pꝛiſon, and 
were hanged, and if the Juſtice had not been your friend, it had been hard with you, 
it was moved in arreſt of Judgement, that theſe wozds are not actionable , they 
being too generall, as tothe wozds, hoiſtered, that is, oſtered or houſed, this is 
all one, that theſe wozds ſhould not not be actionable, this Caſe was cited, being an 
Action upon the Cale fo2 wo;ds (being) you were partakers with the Rebels in 
the Mozth, and held not actionable fo2 the gencrality of the wozds, in aſmuch as 
it was not laid in certaine, that he had knowledge, that they were Rebels, as it 
ought to be laid, and foꝛ this reaſon it was here adjudged, that cheſe wozds were 
not actionable, ſo here in this caſe, becaule it is not laid, that he knew a felony was 
done, and that theſe were Felons, and the goods Felonious goods, and unleſſe he 
knew this to be ſo, he can be in no danger, by houſing of them, oz their goods. 
The Court was cleere of opinion, that the wozds, take them altogether, as they 
are here laid in this Declaration, are very ſcandalous . and well Actionable, the 
latter ſubſequent Mozds, being Woꝛds of very great ſcandall unto wen 169-07 | 
the 1 and ſs by the Rule of the Court, Judgement was entred for the bf. the Plaine 
Plaintif. ; 


Scot 


An Action of 
Debt for not 
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Scott Plaintiffe, againſt Scott Defendant. 


Nan Action of Debt upon a Bond, conticioned, fox the perfozmance of an a- 
ward, and fo2 the making of the Arbitrement,gud award in in wittng, under hand 


perform nce aud ſcale, indented; and the ſame to be delivered befoze luch a day, in an Action 
of an award. of Debt bꝛeug bt to2 bꝛeach of this, tu not performing of the award, the Deten- 


Judgement 
given for the 
Defcndant. 


A prohikiti- 


on to the 
Court at 
Yorke. 


daut pleads Nullum tale fecit arbitrium, after warts it wes found, that the ar: 
bitcement was under his leale, but not under bis hand, and by che cxp:efſe wepbs 
of the Condition, ths ſame ought to be in wilting, under his hand, and leale, and 
alſo delivered. Williams Juſtice,tye award vuzhr to be allo ſubſcribed by him. 
Yelverton and Croke Juſtices, agreed in opinion wich him, that his hand ought 
to ve ſublcribed unto the award in purſuance, and accozding unto the very expzelle 
wo2ds of the condition, that the lame to be by waiting indented, and under his 
hand and ſeale , and ſo ts be delivered, his own hand ought to be ſublſcribed theres 
unto clecrely by the Court. Croke and Yelverton Juſtices, it it be ſo, that he cannot 
wꝛite his name, he ought then koz co let his mark unto the award ,and in this the 
whole Court agreed, and lo by che opinion of te whole Court, the plea of the 
Detendant ſtands good, and this omiſlton ot the ſubfcr:ption , tothe award, judges 
ment was given fo} the Defendant, quod Querens nil capiat per billam. 


Baker Plaintif againſt Dickenſon Defendant. 


Na Prohibition to the Ceurcefl at Yorke, to pꝛolhibite them from holding of 

Hleas, in matters not there determinable by them, as in caſcs of Replevin, and 
and Avowries, upon the lame the Court cleere of opin'on, that they could not there 
hold plea of a Replevin. noꝛ of au avowꝛy, theſe being determ nable b» che Common 
Law, fo2 that an avowzp is to fry the Right and Title ot the Rentſervice , and 
the right to a Oertot , thele are to be decerniined by che Tommon Law, and not 
by the Councell of Yorke, and therefoze in this Caſe, a prohibition was gran- 
ted by the Rule of the Court. 


Maynarde and his Wife plaintiffs againſt Towe 
Defendant. 


8 IE. Action of Creſpaſſe Quare clauſum fregit bzought by the Dusband, and 
Ti eſpaſſe. 


Mike, upon not gufli/ppleated, a Uerdict was found fox the lain uffs, it was 
moved in arreſt of Judgement, that the Declaration was not good, becaule he hath 
joyned his Tlife wich him in this Action, whereas the ſame ozght to habe been 
bought by him in his own name, where the tDughand and Mike ſhall jopn in 
Actions, and where not, divers Caſes were cited, the Books are many, and the 
reaſons different. In this principall Caſe it was urged, that che Declaration 
is good, and that they ought to jopne in his Action, fo; ic ſhall be intended that 
they are Jopntenan's. Williams and Croke Juſtices, the Dusband and T7life 
ail joyn in a Quare impedit, and ſo in treſpaſſe, the whole Court agreed with 
them herein. It was objected, that in this Jzincipall caſe, being in a Treſ⸗ 
paſſe, Quare clauſum fregit, they ought not to joyn, but otherwiſe , if it bad been 
in an Actionof Treſpaſle fo2 cutting down of Trees, there they ought to joyn 
in the Action, but the whole Court was cleere of opinion, that this Declara- 

tion 
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tion here by the Husband and Nike, in this Action ok Treſpaſſe, Quare clauſum Judgement 
fregit is good, and that they ought to joyn herein , ſo that it ſhall be t. Ren be in- Even for che 
I ? je Rule of the C Plaintfs 
tendement, that they are here Toyntenants, and (6 by the Rule of the Court 
Judgement was entred for the Plaintif. | 


Note, that a ꝛohib tion was pꝛaped, and granted to the Spiꝛituall Court co 
prohibite tbem, from p2oving of a Aill, by the which Till, Tana was deviſcd. Prohibition 
It was held by the Court, that the Till is entire, and cannot be divided, and the co a fpiricual? 
ſame will being foz Land, and fo2 goods, the ſame is to be p2oved here, fo2 the ee ng CHE 
| 3 of a will made 
whole, and not in the SpfricuallConre fo2 any part, not ſo much, as fe2 the goods, of lind and ot 
fo2 that this being a Tull fo2 Land, and fox goods, the Land being the greater, goods. 
and molt conſiderable , ſhall draw all unto it, and ſhall make the pꝛobate of all to 
be here, and not in the Sp'ricuall Court, foz any part chereof, and foz this rea- 
ſon a prohibition was granted by the Court. 


: Shepherd Plaintif againſt Twoulſie Defen- 
dant, centred Paſch 7. Jac, B. R. 
Rott. 100. 


12 an Action upon the calc, foz a Bꝛomiſe, upon Non aſſumpſit pleader, a ſpeci- In Adion 

all Verdict was found, and upon the ſpeciall Uerdice , the Caſe appeared to be upon the cate 
this, the Defend. by iudenture did demiſe unto the Plain. all his Tithe of Coꝛne, and for a promi e. 
Day, and the agreement between them was this, che Plaintiff ſhould pay him foz 
the Tithe 55. s. and this by agreement was to be paid at a day certaine, then fol- 
lowing, the Defendaut having this Tithe, paſſed the lame in this manner co the 
Plaintiff, and upon this agreement, and pꝛomiſe, being not perfozmed, the Blain⸗ 
tiffe byoughe his Action. At was found that the Defendant confeſſed the agzee⸗ 
ment to be lo, but in Barre, he pleaded the Statutes of 13. Eliz. cap. 20. and of 
14. Eliz. cap. 11, foz the avoiding of Leaſes made by a Parſon, by his abſence 
from his living by the ſpace of80.dapes in one year, and alſo ſhewes that one Stal- | 
lowe, who was the Parſon of Sharrington, ts whom theſe Tithes did belong, 
(and in Whole right the Defendanc claimed them) was abſenc from his Parſo- 
nage by the ſpace of 80. dayes in one year, an ſhewes in what pear, aud ſo by 
this his intereſt determined, and agreement with che Plaintiff, by this made void, 
but they found further, as the Plaintiff made it fo2 to appeare, that Stallow the 
Parſon of Sharrington, was not abſent in manner, as it was alledged ,fo2 that they 
found, that he did dwell in another Town adjoyning, but that he came conſtantly 
to his {Pariſh Church, and there read Divine Service, and fo went away againe, 
hey did alſo finde, that he had a Parſonage Houſe in Sharrington, fit foz his 
Habitation, and whether this were an abſence within the Statutes, as to avoid 
his Leaſe, chat they left unto the judgement of the Court. Er ſi, & Lelverton 
Juſtãce, this is good Non relidency within the Stat. of 21, H. 8. cap. 13. but not 
an abſence to avoid a Leaſe made within the Statute of 13. Eliz, cap. 20 Jt 
cannot be ſaid here in this caſe, that he was abſent, foꝛ he came four vayes in cverp : 
| week, and in his Pariſh Church, did read Divine Service. Williams luſtice, | 
upon the Statutes of 1 3. and 14. Eliz.the Parſon ought not to be abſent kom his 
Church 80. dayes together in one year, ( a Rectoria ſua ) but this is not ſo here, Statutes of 13 
fop he came to his Church, and read Divine ſervice there every Sunday, W ednef- 14-Eliz. 
day, Friday, and Saturdy, and therefoe cleerely this cannot be ſuch an ablente, within 
the (cope and intention of theſe Statutes, as thereby ts avoid his Leaſe. | Yel- 
verton Iuſtice, he ought to be abſent 80. dayes together, per ſpatium de oRogin. 
diebus & ultra, and this to be altogether ac one time, and ſo the ſame o uht to 


have 


» 
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have been laid expꝛeſſely, the which is not ſo done here, faz that ic appears here, 

that he was at his Parſonage houſe, and did there read pzapers every Sunday, 

Wedneſday, Friday, and Saturday, and ſo the whole Court were ciecre of opint: 

on, that this ablence here, as the ſame appcared to be. was not ſuch an abſence 
by the ſpace of 80. dapes in one pear, to avoid his Leaſe within the leid Statutes, 
and ſo the Defendants plea in Barre not good, and therefoze by the Rule of the 
Court, judgement was entred for the Plaintiff. 


— — 


— 


Stowe Plaintiffe againſt Holland Defen- 
dant, entred Hill. 8. Jac. B. K. 
Rott. - - 


15 an Action of Caſe fo) ſlanderous wo2ds, ſpoken by the Defendant to the 

An Action of 1 Plaintiff, which wozds were theſc(s. )Thcuart a knave anda Raſcall, for 

caſe for #9195 thou ſetteſt upon me in the high way, and there thou tookeſt away my purſe, 

and my money from me, upon not guilip pleated, a ve: dict was given foz the 

Plaintiff. It was moved in arreſt of Judgement, that theſe wozds ate not 

Actionable foꝛ to make wo2ds to bs ſcandalous, and ſo actionable, there ought to 

be a ſtrong and foꝛcible intent ion to make them lo, foꝛ here he ought ta have ſeid that 

this was feloniouſly done, which is not here ſaid, and ſo the wozds are not Actions 

able, paſch 38, El. Davyes caſe, where the wozas were, being ſpoken of the Plaintif. 

thou haſt ollen by the high way ſide, theſe woꝛds held not to be actionable, becauſe he 

did not ſay, that it was felomouſly done. And ſo foz one to ſay, Thou l aſt burnt 

my Barn will not beare an Action, becauſe it doth not appear, that there wag 

Coza in it, and by the Statute of 23. H. 8. cap. 1. it is not felonp co burn a Barn, 

3 Amas unleſſethere be Com in it, and Coke 4. pa. fo. 20. ex Barhams caſe, the burning 

aa, of a Barn with Cozn is kelonp by the Common Law, and by the Statute of 2 . 

8. cap. 1. Clergie is taken away from ſuch a Fclon. Fenner Juſtice, in this pꝛin- 

tinall caſe, the wozds are Actionable, if one ſhould ſap of another, That he was 

laid of the pox; theſe wo1ps are Actio ble, and it (hall be intended to be the F ench 

pox. Croke luſtice, if the woꝛds had been, Take heed how pou lodge ſuch a one, 

foz he takes purſes, theſe woꝛds «re clecrely actionable , and ſo iu the principal 

caſehere. Yelverton Iuftice doubted of if. Croke, Williams, & Fenner Iuſti- 

ces c{cerelp in this pꝛincipall caſe, the wozds are very ſcandalous, and well acti- 

Judgement onable. Williams luſtice agreed with Croke luſtice in the caſe put by him, and 

entred for the ſo by the Rule of the Court, the wods in this Pꝛincipall caſe are actionable, and 
Plaintif. ſo judgement was entred for the Plaintiff. | 


Gollew Plaintif againſt Bacon Defendant. 


3 N an Action of the Caſe upon a pꝛomiſe, the Cale appeared to be this. The De⸗ 
os a. e kendant did aſſume, upon good conſideration,foz to make unto the Plaintiff s good 
p omiſe. aſſurance of a Roode of Land, but pirfozmes it not: the matter queſtionable was, 
whether the Plaintiff (upon this non perfozmance, accoꝛding to his pꝛomile) ſhall 
have his remedie againſt the Defendant, at the common Law, by bis Action upon 
the Caſe, erounded upon ehe pꝛomiſe, 02 whether be ſhould goe into the Chancery, 
and there by his Bill, ſeek koz remedy, to have perfomance of the pꝛomiſe. Flem- 
ming chief luſtice, it one doth pꝛomiſe fo2 to gibe me a Hoeꝛſe fo 20.9,afterwarvs 
he doth not perfezm this. J em not in this caſe to go and ſue in Chancery foz mp 
remedie, but at the Common law, by an Action upon the Cale fo bzcach of pꝛo- 
miſe, and ſo to recover Dammages and this is the pꝛoper remedie, and the 


Common Law warrants only a remedy at the Common Law, and if the Law - 
0 
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ſo in caſe of aIYouſe, a multo fortiori, it ſhall be ſo, in Caſe ofa pꝛomiſe to make 
an aſſurance of his Land upon good conſideration, and doth not perkozme it, 
he is not co ſue in Chancery foꝛ this, but at the Common Law, which is moſt 
proper CROKE JUSTICE, if J doe enter into a Bond, to one, 
to make him luch an aſſurance of Land, and do not pertozm it, this is moſt 
proper fo2 to be tryed at che Common Law, where the penally may be recovered, 
and ſo iu an Action upon the Cale, fox bzeach of pꝛomile, this is moſt pꝛoper to be 
tryed at the common Law, where he ſhall recover dammages to the value of the 
loſſe by him ſuſtained by the not perfozmance of his pꝛomiſe. Flemming)chiefe 
Juſtice ageced with him herein „ aud Yelverton Juſtice of the ſame opinion 
cl:zerelp. Flemming chiefe Juſtice, there are two many Cauſes drawn into Chan- 
cerp to be relu ved there, which are moze fit to be determined by trpall at the 
Common Law, the (ame being the moſt indifferent tipall, by a Jury of twelve 
men. | 


William Newman Plantif again ſt William Edmunds 
Defendant. 


N an Ejectione firme bought againſt the Defendant, foz the erpall of the Title An action of 

to certaine Lauds, upon not guilty pleaded at the Trpall, upon t e conſtructi- Treſpas & E- 
on of a Mill, the Caſe appeared to be this. A man der iſed Land unto William eee 
and Iohn bia Sonnes; to be cqually, and indifferently divided between them, and will. : 
at their own pꝛoper coſts and charges, the queſtion was, what eſtace theſe two 
Sonnes had in the land thus to them deviſed, by the wozds and meaning of the 
Wil Williams Juſtice cleerely, they are Tenants in Common foz tbeir lives, 
and they ha e a Feeſimple in one Moitie, in peſſeſſion , and the reverſion of 
the other Pattie , the whole Court agreed in this, and chat the aſ⸗ 
ſurances were to be made at th ir pꝛoper coſts and charges. Flemming chiefe 
Iuſtice, admit that thep have a joint Eſtate, then the Father dyes, a diſcent is caſt 
upon the eldeſt, the Joynture broken, the one ſhall make a aſſurance to the other, 
and this at their pꝛoper coſts and charges, accozding to the meaning and true in⸗ 
tention of the Teſtatoz, the woꝛds of the Mill, are not here ( equally to be di- 
vided) but the wo2ds are, to be equally , and indifferently divided between 
them, the whc le Court agreed in this, that if a reverſion doe diſcend upon one 
Teopucenant, by this the joynture is ſevered, and here, by operation of Law, 
they are now become fo2 to be Ten ints in common: but if land be given to two, 
and to the heires of one of them, and after the reverſion diſcends upon one of them, 
this ſhall no: ſever the jopnture. The Court was cleere of opinion, that in this pʒꝛin- 
cipa:lcale,the two Sons are Tenants in common, and the Books were cited of 34. 
H 6. fo. 2.28. H. S. Dyer 25. where a man deviſed lands, to bis two ſonnes equal - 
ly, it is there left, a quere, whether they are Jopntenants, o2 Tenants in Common; 
but Coke 3. pa · fo. 39 b' in Ratcliffes caſe, where the Deviſe was of Land, in = 
temainder, unto two daughters, and to the Heires of their two bodies begotten, Coke 3. pa. fo 
equal portions to be divided, and therefoze reſolved, that the two Daughters were mw - Rat- 
Tenants in common in taile, and that theſe woꝛts in a Till ( cqually co be vivie- © 1 
eo) makes a tenancy in common , accozding to the intention of the Deviſez, aud in 


this pꝛincipall caſe, the Court all agreed. that the two ſonnes, by the wozds and 


meaning of the Mill, were Tenants in common. 


Nota by the Court foꝛ a Rule, that if after a challenge taken to the Array, and gules to be 
two Triozs are elected, and (wozu, and the Jury returned, found to be indiffe- obſerved 
rent, afterwards the Defcndant who challenged the Array, doth challenge the Ju- touching 
r02s, by the pole, he ought then to put in, and to ſhew the cauſe of his challenge pꝛe- beer _ 
ſently, otherwile it is, where there are no 28 lwozn, there he is not to ſhew the ofother hn. 


caule tors. 


114 Termin. Paſch. 9. Tac. 


— — — —— — 


— — — — 


cauſe of his challenge, untul the other Juroze, which are not challenged, be (won. 


Mote alſo, where one doth challenge the Arrap, alter that two Triozs are elected by 
the Lourc , aus [worn to try the others, the cauſe of favour ought then to be 
ſhewed to the Tiio2s, the which is called their iſſue, and akter pzoot made of this, 
they ar? then to deliver up their an{wer to the Court, whether they do linde them 
fo be lndickercgily impangelied, oz not, it they do anlwer, that they are not ins 
differentiy impanucliev , this is then to be entred of Record, but it they ant wer, 
that the? are indifferently impannelled, and lo not quaſzed, then they are to p28» 
cecd to trvall, and yo ſpectallenttie is to be made of this, aud lo is the Book of 
+ 21. E. 4. fo. 59. b. where it is la d, bp Brian, that where a challenge is taken to the 
<0 b che ar- Array out two Cxiozs, are to be clected, aud | wopn to try the fame ( unlelle tC 
ray challengd, be by age temen: of the parties, and there the pꝛeignatartes being demanded by the 
what is to be Cont what bas the courie , chep anſwered, that il the Array be quaſh d. then there 
done. is an ent rie to be of the ſame upon the Recozd, bu of erw! ent ts, 'f the Urrap ie ak- 
firmed, and in neither of thele cales, the names of the Triors, bp wich th. Artap 
is affirmed, 92 quaſhed, are to be entred ol Kecozd, and agrecable with this, 15 
* the Book ok 27 H. 8. fo. 26 a. where the Arrap was challenged by the Deken— 
27, H. 8. ſo. dan', and two Tryos c oſen by the Court to trie the iſſue, theſe Triozs challen⸗ 
25. Challenge ger the Court, nominated two other Triozs, which were like wile challenged. 
to the Array, itzherbert àud the Court ſaid they would naminate two other Triozs, and that 

and to the 2 a : 2 
Triors twice lhey were to be allowed of, wichaut any exception to be taken at them, the Deken- 
nominated, dat there perceiving what the Triors would doe, releaſed the challenge, and 
the 3. time to atterwards as the Jury were called, challenged to the Polls, by the Court, the 
ſtand. De kendant is to ſhew his cauſe of challenge pꝛeſentlp, foꝛ when he doth releaſe the 
challeuge, this is a good triall againſt himſelf, foz by this he doth confeſſe his 
challenge to be falſe, and this is ſtronger againſt him, then if it had been deter- 
miued bythe Trios, and thtre by the Court , the Triozs that were [won fo2 to 

try the challenge to the Arrap, ſhall trie the Challenge to the polles. 


88 Note, that Man. Secundary did inkozm the Court, that this was the Rule con⸗ 

as touching Tant!p obſerved, and the manner of Entrees, in ſuch cales, where the Array is chal- 

the manner lenged, and by the rioꝛs the lame quaſhed, oꝛ affirmed. And Note alſo by Man. 

of challenges Fecundary, that where one doch challenge the Array, and concludes to the favour, 

to the Array. be may then give kindzed in evidence , but if the ſame be a ppincipall challenge, 
then he ought fo? to make mention of the kindred ſpecially. Mote alſo, that where 
one doth challenge the Arrap, thts challenge ought co be r:ad by the Tonncell, in 
French, and ik he pꝛonounte the challenge himlelf, he ought fo2 co pꝛonounce the 
lame in French, but ik he do put the ſame into the Court in waiting , this cught 
the to be witten un Latine, and ſo the lame ought to be Recozded in Latine, but 
to be repeated by the Councel at the Barre in French. 


Thomas 

Souch chief Note, that Mr. David Waterhouſe, Secundarp of the Crown five, in Court. 
Juſtice of the ſaiq, That Thomas Souch was chief Juſtice of the Kings Bench in the time of 
_ _— King E. 1. and that he was Haine, ſitting in the ſeat of Juſtice, (Not at Weſt- 
1. ſlaine do- minſter, but in ſome other place, where he was executing of Juſtice ) and that he 


ing of Juſtice was ſtiled by the name ol dummus juſtitiarius Angliæ. 


Where the 

Array is chal- 

ny gy Note, where the Defenvant doth challenge the Array, two Trpozs 
found indif- are choſen by the COURT, and \wozn , and finde them indifferent , 
ferent. afterwards the Plaiatiff challenges {ame of the Jurozs by che polls, he is not 


Note the dif- to ſhew the cauſe of his challenge pꝛeſeutlp, but to Nap till che pannell be pcruſed, 


ference where 
the plaintif & and 
the Defen.&c. | 
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and all the reſt worn, but if the Defendant do challenge by the Polle, he is to 
ſhew the cauſe ok his challenge pꝛeſently, and ſo is the courſe and pꝛactiſe, and ſo 
the difference is, where the Plantiff doch challenge by the Polle, and where the 
Delendant after the array challenged, and by the triozs found co be indifferent, 


Hughes Plantiff againſt Key- 
miſb Defendant Enired Trin. 
7. Jac. B. R. Rot. 1490. 


Na ſpecial action upon the caſe, bꝛought againſt the Defendant fo2 the erecting 

of a buile ing, in a pard, and on a void piece of gzound, adjoyning unto the 
JPlantiffs houſe, and thereby ſtopping up three of his antient lights, by which he 
ſaith, that he is damnitied to the value of 20. l. che D. kendant by wap of Plca 
ſaich, that at the time of this building by him thus wade, his dwelling houſe, was 
very ruinous, and in great decay, inſomuch as that he was enfozced to take down 
one ſide of it, and upon the ſame place fo; to erect 3 new building, and further 


A ſpecial ac- 
tion upon the 
ca e for ſtop- 
ping of 3. 
lights c. 


ſoewed, that the City of London eſt Antiqua Civitas, and ſets foꝛth the cuſtome 


ofthe Citie of London co be, that where an antient houſe hath been, that there 
upon this old foundation by the laid cuſtome, he map build and ſtop the adjoyning 
ligbts of another, and ſo juſtifics, and upon this plea and jullification, in this 
manner pleaded, the Planciffdemurred in Law. John Moore, fox the Plantif, 
that this plea and juſtification thereby is not good, and that che Plantiff hath juſt 
cauſe to vemurre, the ſtopping up of ancient lights is a gzeat Nulans and da- 
mage, fo) that the lights are as neceſſary as the houſe, It is here objected, that 
this juſtification is grounded upon the cuſtome of the Citie, to build upon an an- 
ctent koundatton. In anſwer unto this, the cuſtome here is not well pleaded, 
and this cuſtome it ſelf, as it is alleadged and ſec fozth, is not good, the ſame 
being in it ſelf alltogether unreaſonable, koz to ſtop up the lights cf another, by 
a new building, which lights are as neceſlarp as his houſe, alſo the Dekendaut 
bere hath not by wap of allegation ſet foꝛth the Act of Parliament, for confirm- 
ing of the cuſtomes; the Plantiff here hath ſer fozth that time out of minde, theſe 
lights have been, and the Ocfendant cannot pꝛelcribe in this, that he time out 
of minde hith uſed to ſtop chele lights, alſo the cuſtome, as it is here laid, is uns 
reaſonable, foꝛ a man cannot pꝛeſcribe ta take away mp inherit ance, and in the 
book of —13, E. 3. fo 32. where an Abbot being Lozd of the ville of C. laid 
that the uſancs of the ville were ſuch, that when the Tenant did leſſee vp 2. pears, 
chat the Loꝛo map enter, and hold until the ——Tenanc do make gree with him, 
as touching the arrerages, and laid, that he who was his Tenant had ceſſed fo2 
2. Pears, by fozce whereof he as Lozd did enter, becauſe the ulage was only al- 
leadged fo2 to be in this ville, and in no other. Jt was there held by Knivet, 
and the whole Court, that this was an ill uſage, to ouſt a man of his heritage. 
It w.s alſo furcher alleadged that che Act of Parliament, foz confirming of the 
cuſtomes of the Citie of London, is a pꝛivate Act, of which the Court here is not 

to take any notice, unleſs the ſame be ſpeciallp alleadged by the partic, and ſo was 
tt adjudged here in this Court. Trin. 29. Eliz. 2. between Bland and Moſley, 
cited Cook 9. Pla. fo. 26. in Aldreds caſe concerning a cuſtome laid co be in the 
Citie of Yozk. As to the manner of che pleading here in Barre, the ſame 
is not good, the Plantiſt complaines here of a damage to him done by the 
erecting of buildings, in a yard, and upon a void piece of gzound, the De- 


fendant by plea ſaith, that he had an old Houſe , part of which was fallen 


down, and that there he div build che new , this is no ſufficient anſwer co the 
Planciffs Declaration, noz pet to that, of which the complaint is made, being 
foz ſtopping of his ancient lights, fo2 if one do charge another foz wozds 

2 ſpoken 


Object. 


Reſp. 


An ill uſa ge 
to ouſt a man 
of his heri- 
tage. 


Trin. 290. 
Eliz. B. R. 
Bland and 
Mooflyes caſe 
Cited Cook 9; 
pa. fo. 50. in 
Aldreds cale. 
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ſpoken in Middleſex, and he pleads, and juſtifies , as ts wozds ſpoken in Eſſex, this 
is not good, ſo here in ti is cale , the D.fendant makes no aniwer at all co the 
Plaintiks Declaration. Steevens agreed to the contrary fo2 the Defendant, that 
the Plea and juſtification is good, a Fiſherman map p;eſcribe to digge the Land, 
and to faſten ſtakes to dry his nets, and this upon the loile, and Freehold of another, 
the reaſon ts, becaule this is fo2 the pub'tke goed, and the other may alſo pe: 
ſcribe againſt this, fo2 to have à certaine benefit, oz recompence given unts him 
fo2 the ſame , this appeareth by the Books of 8. E 4. fo, 18. 19, 
8. E. 4. fo. 18. 19. 21. 21. E. 4. fo. 28. 6. Brooke tit. Cuſtome pia. 51. 11. 11. H. 7.fo.25. 
E. 4. fo. 28. Br. tit. Cu- h. Coke 9. a pa. fo. 58. in Blaud and Moſeleyes cafe, cited in Aldreds 

e Plac. 51. 11. H. 7. caſe, where it is reſolved, that if one hath a lawfull eaſement 02 pꝛo⸗ 
Coke 9. a. pa. fo. 58. in fit by pꝛeſcription, another cuſtome „ which is likewiſe time out of 
Blaud, and Moſeleyes minde, cannot take the firſt away, fo2 chat the one cuſtome is as anci⸗ 
_ cited in Aldreds ent as the other, and it was reſo! bed in a caſe between Hammond, and 
Cs Alfey Paſch. 34. Eliz. C. B. Rot. 275. that by the Cuſtome, a man may 
_ — Ot bu'ld upon an old Foundation, and ſo was the opinion of Popham 
Rot, 27 5. chief Iuſtice. B. R. that ſuch a cuſtome was good, and lo was it ad» 
judged here in this pzincipall caſe, that this cuZome is good, but be⸗ 
cauſe the Defendant here, in pleading of his Tuſtification did not ſet kozth 
by way of pleading, that he he did crece this his new butlding upon the old foun- 
dation as he ought to have done: fo2 this cauſe , and fo? this omiſſion , by the o- 
pinion of the whole Court, the plea is not good, and ſo the Defendant bath failed 
Judgement in his juſtification , and that the Plaintiff had good cauſe fo2 this omiſſion , to de- 
for the plaint. murre in Law, and ſo by che Rule of che Court, Judgement was given fo2 the 

1 Plaintiff. 
Note, that another Caſe of this nature was aftcrward, Mich. 10. Iac. B. R. 
bought by 


Newall Plaintiffe, againſt Barnarde Defen- 
dant, and entred Paſch. 10. Jac. B. R. 
Rott. 597. 


1 A Speciall Action upon the Cafe was there bzon3he by che Plaintiff againſt 
vpon the caſe the Defendant, fo2 ſtopping ok chzee ancient lights, which had been there 
forſt«pping time out of minde, and that the Defendant had ſlopded them up totaliter ad dam- 
vp of tuce num the Defendant p'eads in Barre, and thereby doth conkeſle the topping of 
= totali- two of the Lights, aud part of the third, and juſtifies, ano afterwards cakes a Tra- 
= vers in this manner, abſque hoc, that he ſtopt up the three Lighte, aliter, vel alio 
Juſtifies 2. by modo, and in his Juſtification he Hews the cuſtome of London to be this, that 
the cuſtome anp one may build upon an old Foundation, and upon his own land, the which be 
of London, had done, and ſo juſtifies. As to this Travers , exception was taken, that this 
8 05 © ig no anſwer at all unto the Declaration, Williams luſtice, the Plaintiff by his 
bother. Declaration hath here lat to pour charge, the ſtopp:ng of thzee of his lights, to- 
Exceptions fAliter» ang for the which be bath brought bis Action, and and your Travers here 
to the Tra- As it is taken, with an abſque hoc, is no anſwer at all to this Declaration, but 
vers. vou ought to have anſwered, guilty, oz not guilty, as to the reſidue, and ſo pou 
ought to have pleaded, without taking of any Travers at ell, fo; where there are 

thee wꝛongs laid to be done, as in this Caſe, and che Defendant makes anſwer 

only unto two of them, and ſaith nothing at all to the third, this is no good an- 

ſwer , and ſoit is in this caſe here, pour plea being that you have ſtopped two of 

the Plaintiffs lights totaliter, and this you have juſtified by the cuſtome , by build, 

ing upon an old Foundation, and che third in part, with a Tꝛavers taken, abſque 


hoc 


— — OW — 
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hoc, quod aliter, vel alio modo, the abſque hoc here goes to the ſecond lights 

vefo2e mentioned, and as to the third in part, this is no anſwer at all, fog that pou 

ought to have pleaded not guilty,as to the reſidue, and not to have taken a travers, 

as to this, we know pour meaning, by pour ſaying, as to part of the third, this Judgement 
ts no good pleadivg , but you ought, as to this third part to have pleaded not guil- given for the 
ty, and therefoze fo; thts default in pleading, Iudgement was given by the Court Flaincit. 

for the Plaintif. 


Note, by Fenner Juſtice and the Court, if a man be bound by his Bond, 
to ſell a Houſe unto J. D. and afterwards betoze any ſale by him made to J. S. Condition of 
be ſells the ſame houſe to J. D. that by this ſale,the Bond is cleerelp fozfeiced,any * Bond to fell 


| | | f 
this to be lo, notwithſtanding that, alter wards he doth repurchaſi the lame Youle ENS 


again. it to another, 
d the Bond for- 
feited. 


Mirrell Plaintifte againſt Nzcholls Defendant. 2A H 


k TOrce, that upon a triall at the Barre by a Jurp of Eſſex, in an Action of Trel. 3 
A paſſe, and E jectment upan the Evidence, and upon conſtruction of a Till, dn ate 
the Taſe appeared to be this. Iobn Cutting being ſeiſed in Fee ſimple, of Lands of a Will. 
in dibers places (8. of the Manndz of Allens, and Rumbals, in Eſſex, and of di- 
vers other Lands allo, in Kent, and of two ſeverall moities of Lands, by le verall 
purchaſes , the one of chem in Eſſex, and the other in Kent, makes his laſt CYill in 
wziting, in manner following , (s.) Fir, he deviſeth to his Mike, the Houle in 
which he dwelt , called by che name of Allens, alias Rumballs, fo; the term of her | 
life. Aud as to my Poities, J deviſe all my Moities in Kent, unts Thomas = 
Beareblocke (his Sonne in Lam) and under whom che Jlamntiffclaims ) making 
no other mention of his Moitie in Eſſex, and he having but one Mattie in Kent, 
the only queſtion was, whether by theſe wozds (Moitics) both the Moities ſhould 
paſſe, oz not. Ji this Cafe, by Flemming chiet luſtice, and Yelverton Juſtice 
cleerelp, ik one by Till doch devile his Land, in his own poſſeſſion, and he hath 
Land in his own poſleſſion lolelp, and alſo otier Land in his poſſeſſion , but in 
common with another by thele wo: ds in this Till, not only the Lands in bis own 
poſſeſſion , but allo the Lands which he hath in poſſeſſion, and in common with ano⸗ 
ther, (hail all paſſe by this (Gill. If a man have Lands charged with rent, 
and hath other LANDS alſo , which are not charged with any a Rent, 
and by his ill doth demiſe theſe his lands charged, and all his other Lands 
charged , the Court clecre of opinion, that by t;cſe wozds in bis ill, notwith- 
ſtanding, he had other Lands in Kent, beſides the Lands named befoze, pet by 
the woꝛds of this TUlill, he ſhall not ha ve the other Lands, but only the Lands that 
were charged, aud this wos the opinion of the whole Court, and ſs as Flemming 
chiefe Tuſtice cbſerved, was the opinion of all the Judges of the C. B. and of the 
L 02d Chancelloꝛ when he firſt heard the Caſe, being put uuco him, and ſo was it 
cleerely held, and as to che woꝛds of the CZitli bere , he having ſeverall Maities, 
one in Eſſex, the other in Kent, doth de vile bis Moities, and all his other Lands, 
which he had, oꝛ might have in Kent, unto Thomas Beareblocke, the queſtion was, 
whether this limithtion of Kent, ſhall erclude Eſſex o not, the whole Court cleere 
of opinion, that it ſhall nat: fo2 that the ſame is all, but as one moitie, being all, 
purchaſed by one, (s. ) by the Teſtato) , and of one, and the ſame perſon, and 
that by the name of his Moitie, and as his Moitie, and fox this reaſon , the opinion 
ok the Court was, chat this m the TUill of the Devile of his Poities, ( naming 
only Kent, that this Clauſe ſhall extend unto both places, both to Kent and Eſſex, 
and that by theſe wozds of both the Moities, ſhall paſſe, aud ſo was the clecre opini- 
| on 
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on of the Court fo2 the Title of Beareblocke , under whom the Plaintiffe 
verdict and claimed, and acco2dinglp Uerdice , and Judgement was given fo2 the Plain 


judgement tiffe. 


— 


_— 


Platt Plaintif againſt Sleepe Defendant. 


An action of IN an Action of Treſpaſſe and E j ctment tryed at the Barre, by a Hartford- 
Treſpn and Iſhire Iury, upon not guilty pleadev, aud opening of the Evidence, foz the Title 
ejecrment. af the Plaintiff (being an aſſignee of a leaſe fo; years ) theſe points did ariſe. A 

leaſe foz pears made, upon a condition to be afterwards avoided by thereverſloner, 
\ upon the payment of ſir pence, the Leflee enters by fozce of this Leaſe, and afcer- 

— wards another enters upon him, and doth diſſetſe him, the queſtion moved was, 
A tender for whether the Tender of Six pence , might now be made by the Reverlioner , foz 
ro avoida <q avoid this Leaſe , afcer this Dilſeiſin thus had. Sir Francis Bacon Sollici- 
 leaſeffr years ter Generall, that this tender of the ſir pence , to avoid the Leaſe , cannot 
ſceis diſſeiſed now be made after the Diſſeiſin, but the whole Court of a contrary opinion, fox 
and good, that this paiment is a thing collaterall, and the payment of this money to avoid the 

L caſe, may very well be made, notwithſtanding the Dilleiſin upon the evidence, 
the Cale appeared to go further (s.) a man habing a term ko; pears in his own 
right, and afterwards the reverſion of the inheritance, of a moitie chereof doch deſ- 
cend vpon his Mike, the queſtion moved by Sir Francis Bacon Sollicitor generall 
was, whether this diſcent of the reverſion of this moitie, coming unts bim in the 
right of his wife, (hall extinguiſh and drown his right and intereſt in che terme, 
which he had in his own right oz not. Sir Francis Bacon Sollicitor , that this 
diſcent doth drown and extinguiſh his intereſt in the terme, ſo that he can now make 
no diſpoſition thereof, but (the whole Court) (Williams Iuſtice only excepted ) 
was of a contrary opinion, foz that this diſcent here unto the Mile of the Mul- 
baud, bcing the Leſles of the reverſion of one moitie of the Land , div come unts 
bim in aater droite, and thcrefoze this ſhall not drown, and extinguiſh the terme 
fo; pears , which he had, and was poſleſſed of, in his own right, but that notwith⸗ 
ſtanding this intervenient Act of the dilcent, unto bis TWife , be may yet well 
diſpoſe of this terme. Croke Iuftice (aid unto Sir Francis Bacon Sollicitor , if 
pou had put your Caſe a little further, that the Husband, after this dilcenc, bad iſ- 
ſue by his Wife, ſo that he was thereby intitled, to be Tenant by the courteſie, 
and ſo that hereby, he was co have this in his own right, this would have very 
much enfoꝛced the Caſe, and made it the ſtranger foz you, but as to this the anſwer 
was made, that the Musband had no iſſue here in this caſe, and ſo no opinion was 
giwen as to this Caſe put by Croke Juſtice, where the Pusband was intitle? co be 
Tenant by the curteſie, this was only moved, but no opinion given therein, one 
way 02 other. Williams Juſtice, admit rhe firſt leaſe made by Lee to Conniſeby, 
was upon truſt fo2 advancement of his Daughter, who married with him, the 
usband map cleerely diſpoſe of this tecme, and no remedy at the common Law 
Foz it, fo2 chat he map very well by the Common Law dilpoſe of this, the whole 
Court agreed with him in this. Williams Iuſtice, if a leaſe foz pears be made to the 
pus band to the uſe of his Aike, tbe Pusband may well ſell this fo2 a good conſide- 
ration, and without all queſtion this is good, and the TUife hath no remedie fo; 
this by che Common Law. Note, as to this point of the extinguiſhment of the 
Terme, by the diſcent of the reverſion of a moitie of the lands unto the wife of the 
Termoz( by the direction of the whole Court, except Williams luſtice )to the Ju- 
ry at the Barre, that this term fo2 years , by the diſcenröf the inheritance of the 

- reverſion, of the moitie unto the wife of the Termoꝛ, ſhall not extinguiſh the Term, 
ant therefoze no cauſe to have the Jury to flud this ſpecially ( chough it be matter 
in Law)the Court having delivered their opinion therein, and ſo upon this directi⸗ 
on the Jury gave a generallUerdicc fo2 the Platntif ; and note, that this matter 
being the matter in law, the Court was moved to ſtap Judgement. Williams Iu- 
ſtice 


8 
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ſtice, that by the diſcent of the inheritance of the reverſion cf a moitte unto the 
Cite , the intereſt which the Husband hav herein fo) years, in his 031 right, is 
by thts dilcent ertinguiſhed. Fenner, Croke Iuſtices, & Flemming ch et luſtice, 
that by this diſcent, the term ts not extinct, upon a motion then made, ta hee 
Judgement given accozding to the generall Gerdiet foz the lainticke, 
Williams Iaſtice oppoſed the ſame ſtrongly, that Judgement was not to be given at 
all, the other Judges differed from bim in opinion in this, aud did all of them 
cleercly agree, that the Judgement ought co be given fo? the laintif accozding to 
the Uerdict. Flemming chief luſtice then (aid unto Williams juſtice, you ovale 
not now to ſpeak any thing to that which was the point in Law, thereby to hinder 
the giving of Judgement, after that the Jury had giben a generall Tervice, (be 
it the one wap oꝛ the other) foꝛ the Plaincif, oz foꝛ the Oefendant, fo2 by their ver⸗ 
dict ſo given, we are all of us to be concluded, and here they have given their ver⸗ 
dict, accoꝛding to our inclinations, and as they perceived our opinions to be, by 
declaring of the ſame to them, at the time of the triall, and as the points did erile, 
and were pꝛopounded, fo2 our Judgements, which accozdingly we then deliver- 
ed, and therekoꝛe by their generall verdict, we are now all of us concluded, and we 
ought now to give Judgement accozding to the Uerdict, and that without any ſuch 
exception to be taken, and to by the rule of the Court, Judgement was given ac- 
coꝛdingly foꝛ the Plaintit. | 

Williams Juſtice laid to the Counſell at the Barre, as cleere as it is that vou are 
at the Barre, lo cleere it is, that by this diſcent the Term is extinct. Croke lu- 
ſtice, this is a doubtfull Caſe, but was ok opinion that the Term was not extinct. 


— 
— ne —  - 


Judgement 
for the Plain- 
tif. 


Williams Juſtice did ad viſe the Taunlell to bzing an Attaint againſt the Jury, 


fo? this their Tlerdict lo given ko; the moity, the ſame being cleerly extinct and 
gone. | 


The Preſident, Fellows, and Schollars of Saint 
Johns Colledge in Oxford Plaintifs, againſt 
the Lord Norris Defendant. 


N an Action of Treſpaſſe, and Ejectment brought by Thomas Clarke Leſſee of 

the Colledge, agamſt Thomas Hannes DOcfenvant , who claimed under the 
Lozd Norris his Title, this was bzought to2 the triall of the Title of Bagley 
woods, or Bagley common tn Rudley, the tryall at the Barre by a Barkſhire 
Jury, upon not guilty pleaded. 


ThomasClark 
Plant. againſt 
Thomas Han- 
nes Defend. 
an Action of 
Treſpaſſe and 
ejectment. 


Nota, that upon eutring into the evidence, the Plaintiff decloring upon a leaſe to 
him made by the Pꝛelident, Fellows, and Schollars of Se, Johns Colledge in Ox- 


ford, by Indenture upon peruſailof che Derlaration, the Plaiutif declariug up- 
on their Leaſe made unto him, fey tryall of their Title, there appeared to be this o- 
miſſion in the concluſion of the Declaration (s.) hic in Curia prolat. Williams 
Juſtice, this clauſe of ( hic in curia prolat, ) oughc of neceſſitie to be in the De- 
clar ation, oz elle the fame cannot be good, and therefoze, Williams luſtice and 
the Court did ad viſe the Parties co agree, ts amend the Declaration in this par 

ticular, befoze thep pzoceeded any further, in opening of the evidence, but not- 
wichſtanding this adviſe chey ad ventured to pzoceed without any amendment of 
this clauſe (which was lo materiall, and omitted.) Williams Juſtice, cleerelp, 
the Plaintik ought here to have laid in the concluſion of his Declaratiou(hic in curia 


Hic in Caria 
prolat. omit- 
xd in the De 
clarat ion 
makes the De 
claration not 
good. 


prolat.) and that this exception is unanſwerable. Nota, that in this caſe , the E⸗ 


jectment Leale being made by a Coppozatien, they ſealed the leaſe, and delivered 
it by their Atturnep, having a letter of Atturnep from chem to deliver the ſame. 


Curia, they cannot do this in any other manner, but by their Atturnep, they 5 
| only 
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only to ſublcribe and ſcale the Leale,and to deliver the ſame by their Atturnep, having 
their Letter of Atturney fo to do. Note, that after a long evidence—as touching 
the Title, and the Jury being readp at the Barre to deliver up their Ucrdict, 


Vary , , , 5 \ 
Plaine.nonſuit — being called ( and diſtruſting of the Liſſozs Tule) became 


Sir John Poultney Plaintif againſt Maſſe 
Defendant. 


An Action of INan Action of Trover and Converſion, of certain (Pap, upon not guilty plead⸗ 
Trover and ed, the lame was tryed at the Barre by a Furp of Middleſex , and upon the e vi- 
eonverſion for pence the Title appeared to be foꝛ Hay, which was claimed, as in right of Colt- 
9 ney Chappcll. Note, it was obſerved in this caſe, that the Poultneyes were 
Knights in the time of King E. 3. and habe ſo continued untill this dap in the ſame 
digulite, and this was thus obſerved foz the entiquitie of their name, and as to 
Coltney Chappell. Williams Iuſtice obſerved that the Statute of 1. E. 6. cap. 
Stat. of 1. E. 14. made fog giving of Chanteries unto the King, the ſame is ts be underſtood, 


s. cap. 14. that ſuch Chappels are thereby given to the Ring, which were then in eſſe, at the 


time of the making of the Statute, oz which were in eſſe, bef6ze the Statute 
made, ſuch as were in eſſe,in facto, at the time of the Statute made, oz which 
were in eſſe, in jure in right 5, pears befoꝛe the Law made, and this he ſatd co the 


Conulell, they were fo2 to pꝛove, oz elſe they pꝛoved nothing, the whole court a- 


greed wich him herein, quod nota. 


Note, an erccption was taken in arreft of Judgement unto the Declaratfon, in 


_—_ = _ an Action upon the caſe where the wꝛong was laid tobe done, in divers places, and 


ment that the in thꝛet places Nominatim, the Defendant in barre pleads by wap Juſtification, 


ven efacias Aud fixes the ſame unto one place onlp, the venire facias, was taken from all the 
is well award - three places, the exception taken was this, that the Triall was not good, fo) that 
cd. the venire facias was taken from all the three places, where the ſame ought ts 
have been taken but from one. Williams Juſtice, the venire facias here was 

welle w roed, of all the three Uilles, and they all thee ſhall aſſeſſe Dammages, 

| the whole Court did agree with bim tn chts, that the venire facias was well aware 
Judgement ded, being of all the th:ce Gilles, chat were named, and ſo by the whole Court, 
given for the this cxception moved in arreſt of Jvdgement was was overruled, and lo by the 
Plaintif. rule of the Court, Judgement was entred foz the Plaintif. | 


Thorner Plaintiff againſt Field Defendant. 


An action up- [ N an Action upon the Caſe, grounded upon a pzomiſe,upon Non aſſumpſit plead- 
on the caſe for I ed, a verdict was given fo the Plainceitf. It was moved foz the Detendant in 
« promiſe,&c. arzeſt of judgement ,thac the Declaration was not good, fo2 want of a good conſi- 
deration therein expzeſſed, and fo? this, the Coſe appcared to be, that the Plam⸗ 

tif ſold a Dozſe to auother fo2 five markes, the Defendant being there pꝛeſent, did 

then and there ſap, that in conſideration of the ſaid ſale, (if the partie to whom 

the hozſe was ſold by the Plaintiff ) if he did not pap him foz the ſame, that the De- 

fendant did pꝛomiſe him he would ſee him patd foz the ſame : upon non-paiment of 

this money by the Defendant, accozding to his pzomiſe , the Plainti bzoughe his 

Action, and had a verdict fo2 bis money: the fault aſſigned in the Declaration, 

fo? to arreſt the Judgement, was, fo; that it is not expꝛeſly laid in the Declaration, 

that the ſale was ſo made at the inſtance and requeſt of the Delendant, and this 

p.omile is allo laid to be after the ſale of che Pozſe was paſt, and perfecced , and ſo 

| no 
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ſwered, that in an Appeal the Appellant map have a vigint. tales, 62 a quadraginr. - 
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nogo0d conſideration to raiſe a pꝛomiſe. Williams Juſtice, if one happen to be 
in Cheap-ſide in a Mercers Shop, and there buying of Silks, Ueivets, oz other 


- commodities, and after be hath bought them, another being then there p2eſent, 


ſaith unto the Mercer, that if he do not pay you fo2 the lame, J will. Oz if one 
do bozrow 100. 1. of another perſon, one being there pꝛeſent, ſaith unto him which 
did lend the monep, if he do not pay pou, J will: notwithdanding all this, be ſo 
ſaid, yet this pꝛomiſe in law, will not charge him, unleſſe he ſaith, (and that it be 
fo expꝛeſſely laid in the Declaration) that he uſed theſe wozds (8.) deliver unt 
him, oz ſuch a one, at my requeſt, and deſire ſuch Gel vets, oz ſuch a lumme of mo⸗ 
ney,. 02 anp thing.elſe whatſoever, and ik he do not pay you fo2 the lame, then J 
will pap pou koz the lame: ſuch a PROMISE made in this manner, 
wilt well charge him, but otherwiſe not, (as in this p2tncipall caſe, the pzomiſe be⸗ 
ing made after the Cale of the Dozſe, and the ſame not made at his inſtance and re- 
queſt , the whole Court agreed with him herein, and chat this was a good cxception 
taken unto the Declaration,fo2 by the opinion of the whole Court, this Aſſumpfit 
here, as it is laid in this Declaration, cannot chargs him, it being not lai» in the 
Declaration, that the ſale oz Loane was made at his inſtance and requeſt , awd that 


fox this conſideration , he did aſſume and pꝛomiſe, that if che other did not pay hin 


fo2 the ſame, he would, and if the ſame were laid in this manner, then by che opt- 
nion of the whole Court clcerely he ſhall be charged by reaſon of his pꝛomiſe in this 
manner made, and ſo laid to be in the Declaration, but not as it is here laid in che 
Declaration, in this pzincipall Caſe, and that foz the reaſon befoje expzeſſed. 
Croke Juſtice, if the pꝛomiſe be to pay this, as a day certaine to come, and upon 
requelt , if tn ſuch a caſe che promiſe be made, that if the other, at the time appoints 
ed, do not pap him, then he will, in this cale, he ſhall be charged by reaſon of this 
bis p;omiſe. © Williams Iuſtice, and the whole Court, if the ſale was not made 
at his inſtance and requeſt, he ſhall not be charged, by reaſon of his pzomiſe ſo 
made, after the ſale paſt, and therekoꝛe in this pꝛincipall caſe, accoꝛding to the opi - Judgement 


nion and Rule of che Court, the entrie was, Quod querens nil capiat per billam. = my De- 
endazt. 


William Viccaridge, the Brother and Heire of John 
Viccaridge, the partie killed, Plantiff againſt John 
Gelſe the Defendant and appellee. | 


] N an appeale, fo; the killing of Iohn Viccaridge his Bother. Note, that the An appeale of 
Appellee appeared, and being at the Barre co be cried by a Jury of Glouceſter- murder.Glou: 


ſhire, who being called, a full Jury did appeare, and one Cooke, the firſt man, Leſterſnice 


coming to be lwozn, was challenged by the Appellee, fo2 favour, becauſe he came Jurya for the 


in as a witneſſe in the Appeale, and came in by pzoces to be a witneſle fo: the Ap- eryall of che 
peliant, and upon his examination in Court upon his oath, he confeſſed the ſame to be Priſoner:chal- 
lo, and lo the Tryozs ſwoꝛn, found him not to be indifferent, being inclinable to fa- lenges to the 
vour, and ſo he was foz this cauſe diſcharged, the next Juroz was challenged by 8888 

the Appellant fo that (whereas at Tewxbury , the Gzand enqueſt found this fact 

to be but manſlaughter ) this Juroꝛ ſaid, tb at if he ſerved of the Jury, be would 

not finde the lame in any other manner, then as the Cozonoꝛs enqueſt befoze had 

found it. ( Note, that the party himſelf did not hear him ſap ſo, but a friend of his, 

upon this the T102s found him not indifferent. Note, that the Appellee challen⸗ 

ged tie nex: Jaroꝛ foz cauſe of kindred between him and the Appellant, che which be⸗ 

ing examined upon oath be confeſſed, The Appellee challenged all the reſt of the Ju- 

rois peremp” o2ily, and ſo there was no enqueſt to be ſwoꝛn fo tryall of this appeal. 

Stephens at the Bar moved the Court fo; to habe an octo tales. The Court an» 

tales, and upon this motion, the Court granted him a decem tales returnable in Mich. 5355 
Term next enſuing. Note, by the Court, that if both partits do challenge one and cerurnable in 
the ſame Jutoz, aud the Court ſatth—Soit treit, they cannot after this releaſe this Nich. Terme. 
challenge, fo2 then it is too late to do it. = Tobn 
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Jobn Hall Plaintif againſt Thomas King Defendant. 


nation of 1 an Action of Treſpaſſe and Sjectment, upon not guilty pleaded, being eryed 
Treſpas& E. 1 t the Barre by a Jurp of Hampſhire, upon opening of the Declaration, the C- 
jectment, &c. jectment Leale appeared to be ſcoled 8 Maii. 7. Jac. the Cjectment laid to be 13. 
Maii 7. Tac. the Plantiff bzings his Action in Caller Term following, the Plan- 
citt failed in pꝛoving of the Ejectment. Curia, if the Plaintiff pzoves the eject- 
ment at anp time at er the leate is made, and betoze the Action brought, this is fuf- 
fictent, as the whole Court agreed, not withſtanding tc Jictment is here laid, at 
a time certaine, which he caunot pꝛobe, this is not materiall, if he can prove the 
ejectment at any tune, be koze the Action bꝛought, this is ſuſſticient per Curiam, but 
becauſe the Plant iff ta led to pꝛove this, they went no further in their evidence, buc 
Plaint. nonſuit the lan: iff veceme Montuit. 

Mote, that the Court was mobed fo? the bailing of one who was take! by force 
eee „„ Of a Capias de excommunicato capiendo, upon the Statue of 5. Eltz. cap. 23. 
ch . and came to the Barre by a Habeas Corpus. Williams Iuſtice, he which is taken 
pus taken by fozce of a Capias de excommunicato capiendo, is not hatlable upon the Sta- 
by a Wiir de tyte of 5. Eliz. cap. 23. the ſtatute of 5. Eliz. doth only diſpence with the kozfeiture 
1 ofthe 10. l. and ſuch a perſon is not batlable, and a; to the other matter, the ſame 

i remsines, as it was bekoze at the Common Law, and the Statute of 5, Eliz. dil- 

pen{ th ont with the penalty of 10, 1. Yelverton Iuſtice of a contrary opinion, 
and that in ſuch a calc he is bailable. Flemming chief juſtice, this is a Caſe which 
doth deſer e very good conſideration, and that therefoze he would conſider well of 
it, and allo of th: Statute of 5. Eliz befoze he would deliver his opinidn. Wili⸗ 
ams Juſtice, clecrely he is not baplable m this caſe, attcrwards at another time 
this was moved again unto the Conit to have him bailed. Yelvyerton juſtice, that 
Keyſers caſe. be is batlablr, ans To was it reſoived in one Keyſers caſe, where he was taken by a 
nit de excommunicato capicndo bꝛought hither by a Habeas corp1s, and upon 
cauſe ſheweo, he was bailed by the Court, de die, in diem, but neither the Sherif, 
noꝛ any Juſtice of the Peace in the Countrey, can batle ſuch a one, but this Court 
here map well baile one, as in the caſe befoze, de die, in diem. | Jt was further als 
ledged here in this caſe, that in the Eccleſiaſticall Court, they would not there dil⸗ 
charge iuch a one, being taken, and impꝛiſoned by fozce of ſuch a TUzit, de excom- 
municato capiendo, without a great ſumme of money there given, and a Bond 
entred into fo? the lame, otherwiſe no diſcharge there. Yelverton Iuſtice and the 
whole Court, the Biſhop ought not to take ſuch a Bond fo2 the perkozmance of 
their ſubmiſſion. The Rule of the Court here in this was, that upon their ſubmil- 
Aman taken ſion, they (hall be ablolved, without any ſuch Bond entred into, Flemming chiefe 
by a Writ de Juſtice, they ſhall abſolve them, and if they perfozm not accozding to their pꝛo- 
Cato capien- Mic and undertaking, they may then be taken again by the UWlzit De excommu- 
do bayled nicato capiendo, but the Biſhop is to take no Bond of them foz their abſolution, to 
per Curiam. perfoꝛm their ſubmiſſ on, the taking of ſuch bond by them, being againſt the law, aud 
as to the bailment, all the Judges (except Williams Iuſtice) did agree that he was 
baila! le, aud ſo by the Oꝛder and Rule of the Court, he was bailed, quod nora, 
RR the whole Court, as touching appearances of Defendants in the ſame 
gainſt Execu- ketme, the Court upon ſpetisll matter ſhewed unto them, may ozver the Delen⸗ 
tors, &c. dant foꝛ to appear, and alſo to put in his anlwer in the ſame terme (whereas by the 
generall courſe. he map emparle, untill the next Terme, but the Court map put 
him by) from this, upon good cauſe ſhewed unto him, and ſo was the Rule of the 
Court, this Terme in a ſpeciall cale where the ſuite was foꝛ 2000. I. againſt Exe- 
tcutoꝛs, and fe2 a juſt Debt, the gound ok the motion to the Court was, that this 
being an action bought againſt Executozs, that thep in the interim would 
on purpole , confeſſe Actions unto others, with an intent, foz to de- 
feat the PLAYNTIFFE ofthis his Debt, and therefoze by way of 
| preven- 


Termin. Paſch.g. Fac. 


prevention, as they had appeared, by the Rule of the Court, they were alſo ta an. 
ſwer the ſame Terme, in which the Plaintiff appcared, and declared ag aͤtuſt then, 
and not luffered in this caſe fo; to gaine time by an imparlance. 


e 


Sallowes Plaintiff againſt Gurling Defendant. 


Nanu Action of Debt ugou a Bond, upon Oper demanded of the Bond, and ef 

the Condition thereof, it appeared co be conttctoned, toz the performance of tic 
award of four Arbitratoꝛs, mutualip by them elected (wich an ita quod) che ſaty a- 
ward be made, aud dvel:vercd in wuting, and this co be of ali caules bet worn 
them, and the lame to be made by them all, 4. 3. or by 2. of them, che Ockendant 
pleaded that the award was void, koz that but two of them made the award , end 
they did award matters to be done unto ſtranges, and not between the parties . 
and they awarded Bonds co be relcaled ; the Plaintiff to the Defcudancs plea, The 
Point inſiſted upon was, whether this award thus made, be good oz not, the fub- 
miſſion being, with an ita quod, thep four, three, oz any two of chem make the 
award , whether this be a good eward here, being made but by two of them, and 
thele two only ſet their hands to it, whether this be a good award made sccoꝛdiung 
to the lubmiſſian, oz not. It was urged koꝛ the Plaintiff, that this is a good a- 
ward, and well purſaing the ſubmiſſion, if it be demanded by whom this award 
is to be made, to this it map be anſwered, that their power is diſtributive, to be by 
them four, thꝛee, oꝛ by two of them, and this all in one and the ſame ſeutcnce, ſo it 
is in the caſe ofa Letter of atturney to two, ſo as they both, o2 any one of them 
do it, this is as much here in this cale, as it it had been ſaid, conjunct im & ſepa- 
ratim, this ts a good recitall , and it is rag the condition, and it is as well 
here, being thus expꝛeſſed in tis manner, as 18 had been lo expz ſled in the bes 
cirn;ag, and the Book of 2. K. 3. fo. 18. b. is upon the matter adjudged accozd- 
ingip, that it ch all be all one, as if it had been ſaid. conjunctim, & div iſim „ and 
ſo is the Book of 22, E. 4. fo. 28 26. & 27. Wuliais luſtice, lip all che 
wozds together, and then ch award here is to be mave by four, th'ee, oz two of 
them, and not otherwiſe. Yelverton Juſtice, the Dbjec:ton made is nothing, foz 
here, this is ail but one ſentence, and this gives a good power and authozitie unto 
two of them koz to make the award, the ita quod being that it be made by them all 
four, thee, oꝛ by two of them, and this a very cleere caſe. Croke Juſtice, the ar- 
bitrement ſhall be intended co be made of all matters, if che others do not ſhew the 
contrary upon the lubmiſſion, the Act is entire, but by the ita quod, their power 


and authozitte, is ſo thereby diſtributed, that the award here made by two of them is 


good, and purſuing the ſubmiſlion. Flemming chief Iuſtice,the Arbitrement here 
ought ts beof all cauſes, and they have fo done, with an exception of acquiztances, 
02 Bonds, whether this be ſufficient to make us fo2 to under2and this, thts ought 
fo2 to be hewed, and made appear to the Court, that ſo the Court map under- 
Nand it, here the exception is mentioned by the parties in the award, it is impaſſible 
fo us to underſtand it, ik it be not ſbewed to us, here they had certain notice of 
the Acquittances, otherwiſe they could not habe made this exception in their award. 
Alſo the ſubmiſſion is to four of all cauſes, ita quod, the award be made by them all 
four, thꝛee, 62 by two of them, and the ſame to be put tn wziting, the ſubmiſſion here 
is joyut clecrely unto four, if it had been lo, as two of them put this into wiiting, 
this had been good enough, and by this a new authozitie is given co ove, o2 to two, 
ſo as this is a condition co the pꝛecedent authozitie, not as an addition, but only 
as a pꝛoviſton, and this ts diſtributive So as thts ts a plain condition. Firkt, the 
ſubmiſſion here is to them all four jopntly, if there had been no moze in che caſe, 
then it had been a joynt power, & this reference unto four gives them no power, noꝛ 
authozitp for to inteꝛmeddle ſeverally, but joyntly, but then comes the ſubſequent cauſe 
of ita quod; So as the award be made by them all 4.3:02 2 of them, this ſub⸗ 


ſequent clauſe gives them here ſuch a joint & ſeveral power, e authozity as the award 
KR 2 here 
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Judgement 
for the plantif 


Exception to 
quaſh Lorkins 
Indictment 
for killing of 
one Higgins. 


Indictment 
for want of 
per-nlir 
quaſhed per 
Curiam. 


An action up- 
on the caſe 
for a promilc. 


here made by two of them is good, allo the exception Here in the awerd (ok the Ac- 
quittance 40: Bond) is a good award made of the ſame, and lo the whole Court 
did agree in this koz the laintiff, that the award here made by two of the names 
Arburatoꝛs was well made, and puzſuing the ſubmiſſion, and that their award (a 
made by them, (with the exception in the lame) was a good award, and koz the not 
perko mance ok the ſame , the Plantiff bad juſt cauſe of action, and lo the Rl 

o. the Court was quod 1atretur judicium pro querent. — 


The King againſt Lorin indicted. 


Ota, exception taken by Sergeant Harris to quaſh the Indictment agaiyſt Lor- 
kin fo? the killing of cnc Higgens, who were both of them filiiow ſervants 
unto the Counteſſe of Der, they tell our ſtanding by the fire, per ignem ſtantes, 
& inter ſe conſabulantes ojurgabunt fimul, & inter fe pugbaverunt, thep were 
pꝛelently into te Þ ik, justa knowles predict. and there be aſſaulted him, and 
killed him, the exception taken was, be caule it is not chewed throughout the whole 
Indietment, in what place, voz Countie the Parke was, uhere he was killed, and 
ſo no Countie, noꝛ Town therein named, fo the venire to be awarded krem, and 
ſa no venire can be to try this fact. Williams l uſtice, thzeughout the whole Jus 
dictment, there is no percuflit lald in the Trudtciment, it is laid, dedit, but not 
pe cuſſit, feꝛ the word de it will not ſerve the turn, and koz this omiſſton ok the 
woꝛd percuſſit, the indictment is not good, the whole Curt agreed with him in 
tis cxcep'ion, as to the siher crceptton taken by Serjeant Harris, to the Indict- 
nent the Court d nvered no opinion at al, but for the laſt exccpttonn taken bp Wil- 
liams Iuſtice, the Indictment was * by the Rule of che Couzt. 


Collins Plaintif againſt Roe Defendant 
entred Hill. 8. Jac. B. R. 


Rot. 109. 


Nan Action upon the caſe, grounded upon a p'omiſe, the Plantiff in bis De- 

clar ation, lapech a communication, and a pꝛemiſe th:reupsn by the Defendant , 
ta pꝛocure an Indenture, and a ſurrender for not pertozmance of the pꝛomile, the 
Action bꝛoaght, and the Plantiff declares ad damnum, and the Defendant demur⸗ 
red tothe Declaration. George Croke fo; cauſe of demurrer ſhewid, that the 
Declaration is not good. Firſt, it is therein expꝛelled, that the Defendant was to 
pꝛocure an Indenture, and to deltver up che ſurrender, and no place let down, where 
this was. Secondly, it is laid that he was to pꝛocure ſuch a one fo} to ſurrender, 
he ſhewes that he did ſurrender, but doth not ſhew, that this was done at his own 
coſts, it is laid that there was a communication had between them, this is well laid, & 
the time, x place where this was, but then its laid further, Super quo, the pꝛomile was 
made fo2 to doe two things, but no time, noꝛ place ſhe ed, when oꝛ where the pro- 
miſe was made, alſo it is laid, that he did pꝛomile to pꝛocure ſuch a one to ſur⸗ 
render, it is laid that he had lurrendred, but he doth not ſap, as he ought to do, 


that this was done by his meanes and pꝛocurement , to2 the truth was, that this 


was ſo done by reaſon of the Defendants payment. Henry Yelverton to the 
contrary, the tune ofthe ſpcech, and communication is laid here ceztaine enough, 
and the place alſo, and the pꝛomiſe here is grounded upon the communication, and 
he ſhe wech that he had ſurrendred accozdingly, this is well laid. Williams Iu- 
ſtice, the alleadging of the dap, 02 place here, is not matertall, it is laid that ac 
ſuch a place and time, the communication was, this is well laid, and ſo it ought to 
be „ but it is not requiſite to have it ſo laid, alſo in the pꝛomiſe it is ſaid, quod 

poſtea 


1 Min. Paſ ſch. 9. Fac. 


— — * * 


poſtea eodem die, & OTE & e Wide n this is Well, aud cufficiently! laid. 7.dlve. ton 
Juitice agreed witch him herein: expꝛetle mention is here made ti che Decloretion 
of the pzomiſe, ans of che communication and tge agreement aktecwares 'S Depends 
ing upon this , and che ſurrender is well laid, che lame being thewed io be acc 10- 
ing co the agreement, the whole Court agzced in this to2 the Plotu'tf, that the 
Declaration was good, and the Detendants demurrer overruled, ard by the Lule 
ot the Couct, Judgement was given koz the JIlatntitft. 


Stubbs Plaintiffe againſt Flower Defen- 
dant, centred Irin Jac BE 
Rott. 963. 


Ota, a wꝛit of erroꝛ was bzought foꝛ toreverſe an Amercia men (being offered) 

in a Court Leet, the Erroꝛ aſſigned was, becauſe the ſame was an unreaſonable 
amerctament. Noy, after that this amerciement is once alfred, pou ſhall not after- 
wards have a Tit of Erroy, and aſſigne fo2 Erroz, that this amerctament was 
unreaſonable, and you ſhall never have a moderata miſericordia, in Tuch a cate, 
the whole Court agreed clterely in this, that this ts no Erroꝛ now to be aſligned, 
and therekoze by the Rule of the Court, the ſame was affirined. 


Ne Vaughan did libell in the Spiricuall Court of Hereford, fo; Tythe 


Day, a Pꝛohibition was p2aved, fs2 that they vid offer there fo2 tO tip the va- 
liditie aſſignment of Leales , this being there made che queſtion, the Court de- 
manded whether the partie had put in his ſurmiſe there, of this, and if they refuſed 
fo2 to allow this, the Court would pꝛohibik' them. Williams Tuſtice, and the 
whole Court, thep ate not there to meddle with the determinmg of any contrac.s, 
no2 pet with the validitie of aſſignments of Leaſes, theſe matters belong not 
unto them, but to the Tommon Law, and thercloze by "the Rule of the Court, 2 
Prohibition was as granted, 


Hooker Plaintiffe againſt Robinſon Defendant. 


I a Tvit of Erroꝛ fo2 to reverſe a Judgement given in an Action of Debt, the 

Erro; overruled , and Judgement affirmed. Note that in this Caſe by Croke 
Juſtice, and the whole Court, it was agreed that che Principall and Baile are not to 
joyn in a Wit of Erroz, but che lame is to be bzought, and ſo pꝛolecuted ſeverallp, 
quod nota. 

Note, that at᷑ er the ſcire facias, to ſhem cauſe, a wait of Erroz was brought, and 
an Erxo in fait was alligned ( of which they being donbefull, moved the Conrt 
by Councell, that they now mght have the favour of the Court, fo? to aſſiqn an Er 
ro in Law, the whole Court made anſwer, that they might well aſſign as many 
Errozs in Law, as they would (but with this proviſo) that thep be conteyned 
within che body of the Recozd, other wiſe not. 


Fuller Plaintiff againſt Righteous Defen- 
dant, and entred. Mich. 8. ac. B. R. 
Rott. 641. | 


lud 


kor thc plaint. 


gem N » 


Err or to te- 
verſe an 2. 
mercemen t in 
a Court Leet, 
c. 


A prohibici- 
on granted to 
the Spiritvall 
Court, &c. 


Principall & 
Baile not to 
joyne in a 
writ of error. 


After a ſcire 
facias, an er- 
ror in law af- 
ſigned afrer 
error in fait. 


Naut of Erroꝛ ko; to reverle a judgement given in in an inkeriour Court, at Judgement 


Lime, the Erroz alligned was in the Judgement, the ſame being ( uia vide- 
bitur Cur iæ, Ideo conceflm eſt per curiam quod, whereas the lame dag te be 
\ Conſi- 


reverſed quia 
conceſſum for 
conſidetatum. 
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Coke 1. pa. fo. 
83. in Cor- 
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119. in Chud- 
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A Writ Er- 

ror to reverſe 

a Judgement, 
: 


g.H.4. fo. 10. 
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ference where 
a Cirie is a 
Countie in 
it ſelf, and 
where not. 


Coke 6. pa. fo 
5. Arundels 
calc. 


(Conſideratum) this was a Judgement given in the Court at Lynne. Conſide- 
ratum eſt is good, but Conceſſum eſt is not good, and ſo was the cpinien of the 
whole Court and as to the Judgement in Coke a. 1. pa. in Corbets Caſe fo. 8 3. 
and in Chudleighs caſe Coke 1. pa. fo. 119. being—1dco Conceſ. eſt quod, &c. 
Car. theſe Tudgements are falſe pꝛinted, and Man. Secundary infozmed the Court, 
that the Rolle was right (S.) ideo conſiderat. eſt, quod nota. 


Procter Plaintif againſt Cliſton Defen- 
dant entred Paſch. 8. ſac. 
B. kk. Rott. 627. 
132 a Cit of Erroꝛ to reverſe a Judgement given in C. B. in an Action upon 


the Cale Sur trover & Converſion of 300. Toddas Lanæ at Coventry. Tie 
The firſt Erroꝛ aſſigned was, that the Declaration was not good, (being Jod- 


das Lanæ:) Williams Juſtice, this is uo Erro, fo2 Toddas lanæ is good enough, 


and very ſignificaut, and this is as well known, 3s Barellas Cervitie,and Pipas Vini 
fo} theſe, aud Vocabula artis only to certifie the Court of this, and ſo the Ccurt 
agreed ciecrely, that Toddas lanæ is good, and that this is no Errod. The ſes 
cord Erro2 was mobed, fo? that the converſion was laid to be apud Civitatem 
Coventriz, and it is not expꝛeſſed in the Declaration, in what place, or Countric 
this is, fo2 the awarding of the venire facias, and foz this caule the Declaration 
is not good, and to this purpoſe was cited Stamford fo. 154. b. where it is ſaid, 
with a Nota, that in the venire facias, there ought to be theſe woꝛds (s.) De vici- 
neto, de tiel ville, ou lieu, if it be not in caſe where the place, oz ville is a Citie 
there (De Vicineto, to be omitted and left out, and 7. H. 6. fo. 136. b. and 4. E. 
4. fo. 17. a. where it appeareth, that Tlazvs in London arc reſembled unto hun- 
dreds inthe Countrey, and that a Pariſh is as a Uille, and thatevery Watde in a 
Cine is as a ville bp it ſelf, and to this effect is 8. H. 4. fo. 10. here is no Pariſh, 
n22 place named, from whence the venire ſhould come, and fo this cauſe the Des 
claration is not good, here in the margent is Civitas Coventriz , the converſion is 
laid to be apud Civitatem Coyentriz, and the venire facias is de Civitate Coven- 
triæ, whethe? this venire facias be well awarded oz not, is the chief matter inſiſted 
upon. Geo. Croke that the venire facias here is well awarded, and ſo if it had 
been de vicineto Civitatis, this bad becn good likewiſe, and ſo was it in the caſe 
of Briſtow, the venire facias was de vicineto Briſtoliz, and this held to be well 
awarded, where a thing iſſuable is laid fo; to be in a Citie, as in this Pyincipall 
caſe here it is, there the venire facias is to be de Civitate. Note, that Man. Se- 
cundary, and all the Clerkes infozmed the Court, that the uſuall fazm was iu this 
manner, the venire facias to be de vicineto, as de vicineto Weſtmonaſteriæ, and 
de vicineto Civitatis Coventriz, that this is good allo. Williams Juſtice, when 
the veni e facias is de vicineto, this is not to be of the place where, but of the place 
ncere adjoyning, and fo is 7. 4. fo. 12. & 13. and a difference will be where mention 


is made of a Citie, which is a County init ſelf, and where not: De vicineto Civita- 


tis is excluſive, theie it is not to be de vicineto Civitatis, but de Civitate. Flem- 
ming chief Juſtice, de vicineto, thts is the Meigbbourhood, not the next ad je yn. 
ing, but inhabiting there. Nota, that at another time (s.) Term. Paſch. 16. Jac, 
B. R. this Caſe was moved again, and the chief Exroz inſiſted upon , was in the a⸗ 
warding of the venire facias, the which as it was urged, was miſawarded, the con⸗ 
verſton being lam to be apud Civitatem Coventriæ in ſuch a Pariſh there, aud the 
venire facias was awarded, de Civitate Coventriæ, fog to try the iſſue, It was 
urged that this was miſawarded, fo2 that it ought to have been de Parochia, and 
ts warrant this, Arundels caſe Coke 6. a. pa. fo. 14. was cited whcre he was 
indicced fo2 the murder ok a Parker, and the Purder was laid loz to be 

5 apud 
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a pud civitatem Weſtminſt. in Comitat. Middleſex. (S) in quadam platea ibi- 
dem vocat. & in Parochia & in eodem Comitatu Middleſes. the venire facias 
there was awarded, De vicineto civitatis Weſtm. and there reſolved this trial 16 
be inſufficient, and a new venire facias awarded , where it is reſolved, tha: (very 
triall ſhall be from that place, which by pꝛeſumption of law, may have the beck end 
moſt certain knowledge of the fact in iſiue, to be tried, and fo is the Bock of 22. E. 4. 
fol. 4. Fitz. tit. viſne Pla. 27. Upon the difference, where an action of Treſpaſs is 
bzough:,aud the ſame laid fo; to be in one, and where in two villes, and vo ſuc!) 
ville pleaded, inthe firſt caſc, the venire facias (hall be awarded, out of the body of 
the County;tnthe other caſe it ſhail be awarded out of the ville; ſo in a Tretpals. 


laid to he in a Mano), the venire fac ias ſhall be De Manerio,unleſs it be alledget to 


be in a ville , then the lame is co be from che ville, and fo a arich is moze cert. £1 
then a Litte, 


Mote that afterwards (5) Termin. Mich. 10. Jac. B. R. this Caſe was argu⸗ 
ed again; and by Latten at the barre, exceptions were taken 1. to the Writ , that 
the ſame is not good, the lame being, if uch a one, fecerit te ſecurum, &c. De 
quibuſdam bonis, & cattallis: and this Wit is not good fox the incertainty in it; 


fo2 that he ought to have ſhe wed what chep are, in certain; and to warrant this ex- 


ception, the book Caſe of 16. H. 6. Fitz. Action upon the Cale Pla. 44. was cited, 
that the Ait ought to be certain, aud to the ſam? purpoſe was cited chebook caſe of 
48 E. 3. fol. 6. Brit. tit. action upon the caſe. Pl. 24. An action upon the caſe ought 
there againſt a Surgeon fo2 undertaking ofa cure, and not per koʒming ofthe ſame, g 
doth not ſhew in thewric the place where this his undertaking was; and foz this cauſe 
the wit there adjudged not to be good. It was urged alſo, that the CAzit, ought to be 
as certain as the Court, aud the Court here is not good, fo; that there is no certain 
place alledged fo the awarding of the venire facias. It was urged, that there is va⸗ 
riance in the Wit, Amia fo; Anna, allo the tondition is not good, the ſame be- 
ing, ad valentiam, where it ought to be precii, upon the Lozd Mounteagles Cale, 
3. Mariæ Dyer. Pla. 121. alſo the venire facias here is unawarded , Nul venice 
facias ſerra, awarded of a Hundred of a Forreſt, op a Citie, being too generall. 
Hen. Velverton at the Barre, that the venire facias ig here miſawarded, and ſo the 
Judgement is erroneous, and to be reverſed. 1. as to the zit here, the ſame is not 
good; where the Ait doth compꝛehend in it matter of title, there the lame is not 
to be general but certain, the Court here doth not agree wich che Tie ; the TU it 
here ougbt foꝛ to let fozth the goovs iu ſpecial, what they are, here the Action is 
bꝛought foꝛ Converſion, De quibuſdam bonis, this is not good, and in this caſe, the 
Declaration, is not to be with a ſuppoſall. In an Aſſize, the lame is to be general, 
De libreo Tenemento, ſo in Treſpaſs, Quare bona, & Cattalla, and this is good; 
but in th's caſe of a Trover, and Converſion, the goods ought certainly fo2 to be 
exp2eſſed, and not to be, as in this cale, De quibuſdam bonis, as to the venire faci- 
as, the lame is mila warded, the venire facias, map well be, De civitate, &c. De 
vicineto Civitatis, where the fame is no County, but otherwilſe, where the City is 
a County in its ſclf. As the Citie of Norwich, which is a County in its ſelf: and if 
a venire facias be in ſuch a Caſe, De vicineto de Norwich, This is not good, buc 
De viceneto Civitatis de Norwich, &c. had been good. George Crook, the CAzie 
here is good, and ought not to compꝛehend all in certain, dicitur breve, quia rem bre- 
viter enarrat. Nicholls Sergeant; That the Judgement was well given , and ſo 
ought to be affirmed ; That the Uzit is good, nottoithſtanding all che exceptions 
taken againſt it: and this is here expꝛeſſed accoꝛding to the uſual fozme. As to the 
venire facias, which is the chief point inſiſted upon, the ſame is here well awarded, 
being De civitate Coventriæ, and no difference there is, where a venire facias is as 


16. H. 6. Fitz. 
tit. action n. 
on the caſe. 
Pla.44q. 48. 
E. 3 fol. 6. 
Bract. tit. act i. 
on upon the 
Caſe, Plea 
24. 


warded, De vicineto, and where it is De vicineto Civitatis, 3s appears by the Trinit, 10. E. 
Book ok Trinit. 10. E. 3. Pla. 3 in an Aſſize againſt an Infant, who pleads in bozne 3. Pla. 3. Caſe 
a releaſe of the Plaiuciff made to the mother of the Infant , dated at the Citie ok of York, 


Yorks 
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Coke 6 PI. 4. 
14. Arundels 
caſe. 


Vork and the Mitneſſes named in the deed; which deed was denyed, a Tit to the 

Sheriff fo2 the Mitneſſes, and the Inqueſt of che ſame ville where the Lands lap, 

this the re tryed, per les gentes de la Citie de York; and where the awarding ot a 

venire facias doth ſtand with reaſon and Law , there the lame is co be 
maintained, and ſo it doth in this caſe. Flemming Chief Iuſtice deman- 

ded, ik they had upon ſearch found out any Preſidenrs to warrant che award - 
ing of this venite facias, in manner as here the ſame is;fo2 that Pꝛeſidents ſhall di 
rect and lead us in our Judgements herein; as to the erro} alſigued, that the venire 
facias is not well awarded, the trover, and converſion is laid here to be apud Civi- 

tatem Coventriæ, the venire facias is awarded De civitate Coventriæ, this is 

well awarded Arundels Caſe Coke 6. Pa. fol. 14. befoze remembyed , is a notable 
Cale: as to this purpoſe, here if is laid to be in the Citie of Coventry , the inhabi⸗ 
tants are the neichbourhood within them(lclves, the venire facias here ought not to 
go to the Countp;the ſame is well awarded here in this caſe. As to the Wir, this is 
good notwithſtanding the Dbjections made againſt it; Amia pro Anna, this is 
good; foꝛ if there be once a plaine name, the predict. referres untoitʒ it is laid, that 
he was pollelſtd, De quibuſdam bonis, at Coventry, which came to the hands of 
the Detendant, who there converted them; this is his title, he had goods, loft them, 
c there thep were tonverted, the TUzit is good, dicitur breve, quia rem breviter e- 
narrat, in the Court all things are certainly ſet down, ihe converſion, that is the chief 
yoint ; if all ſhould be ſet down ccrtainſy in the Wait , it would then prove to be 
longum breve; The venire facias here is good every wapts, be it De vicineto, oꝛ 
De vicineto Civitatis, ſo that here the zit is good, and the venice facias well as 
warded, and ſo the Judgement not erroneous, but was well given, and to be affir⸗ 
med. And as to Meſidents being ſearched out; Man. Secundary now infoꝛmed 
the Court, that upon ſeerch made, he found the Pꝛelidents to be various, ſome of 
them to be De civitate Coventriæ, others, De vicineto Civitatis, and others, De 
viceneto Civitatis Coventriæ, and ſuch are the Prelidents fo; Vork, Oloceſter, Bri- 
itow, De vicineto, & De civitate Eborum ; Croke Iuſtice. De vicineto is not 
excluſive, but incluſive. It is moge pꝛoper for the venire facias to be De viceneto 
civitatis, then De vicineto, only where a Parilh is laid, there the venire facias 
ſhall be, De Parochia, where the action is laid, the (ame is the pꝛoper place, foz the 
venue. As to the UUltit , the ſame is well, propter-brevitatem dicitur breve. As 
to the Objection made fox the matter of variance, this is nothing at all; we are not 
coconſtrue Logick, noꝛ ts ſpel Law. Flemming Chief Iuſtice, It appears upon 
ſearch made, that many Preſidents are this wap, as in this Cale, touching the a- 
warding of the venire facias, & a via trita, we are not co ſwerve , aud ſs he held che 
Judgement well given, andthe ſame ought to be affirmed. Williams luſtice, as to 
the matter of variance, the ſame is ao wapes matertall : the Clerks here do neter 
write their Cduzt hand with a daſh, the Court-hand hath no paicks in it There 
mas an Action upon the Caſe bzought here by Srepney Plaintiff, againſt Iohn 


. Wolfe, a Ucrdict and Judgement againſt John Wolfe predict; upon this Judge- 


Woolf. 


ment, a Whit of Erroꝛ was bzought in the Exchequer Chamber, the Erroꝛ aſſign- 
ed was, foꝛ that the Action was bzought againſt Wolfe, and the Judgement given 
againſt VVolfe predict. This was held no Erroꝛ, and the Judgement there af- 
firmed. So here you are to read this, as it ougbt to be with a predict. as to the 
zit; the lame is well, and as it ought to be, and thezefoze it is pꝛoperlp called 
breve, Quia breviter enarrat intentionem partium. And here all the whole mat- 
ter is certainly ſet fo2th in the Declaration, and this is ſufficienc. As to the Objecti- 


on, being De quibuſdam bonis; this is no good objection. As to th: exception ta- 


ken tothe Plaintiffs courluſion (being ad valentiam , whereas he ought co have 
laid precii, that is no good exception, fo that the Toncluſion is good bath wayes, 


the one wap and the other, and ſo is F. N. B. fol 88. H. I. K. directly in point. As 


to the awarding ofthe venire facias in thrs Caſe, here is a County and a Citie, a 


City within the County, and both of them do make the County. Et triatio ibi fi- 


at ubi poſſit habere notitiam rei in quæſtione optime, as Bracton obſerves, the 
” Citie 
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Citie bete is parcell of the Countie , parcellof the Cozpozation, the Cizie wes 


befoze the Countie, the Citie is a place localt, and parcell within ihe Countie, the 


venire facias is good both wayes de vicineto Ciyitatis, &c. or de Civitate well 
awarded both \wayes, Venire facias de vicineto de Dale, this doth nat irciube 


Dale. It was ſaid that Worceſter was no Citie, as to this, whereiocver the Bi⸗ 
ſhoͤd had his ſear, this was called his Pallace, and the Town where this is leateo 


Call be ſaid foz to be a Citie, and ſo is Worceſter : the yenire tacias here in this 
cale, was well awarded, be the ſame, the one way, oz the other, the lame is Well 
awarded, aud accozding to the fozmer pꝛelidents in point, De Civitate, de vicine- 
to Civitatis, & de vicencto, all of them good, and well awarded , and in this 
the whole Court agreed that the venire facias hire in this caſe was well awarded, 
and by the Rule of the Court the Judgement was affirmed fo2 the Oefendaut in 
the TI of Erroz. 


Orde Plaintiffe againſt Moreton Defendant, entred 
Mich 7. Jac. B. R. Rott. 5 39. 


Na Tie of Erro: fo to reverſe a Tudgement given at Durham, where the 
Judgement was there given, by foz e of a Commiſſion, directed unto nine, and 
the ſame executed by eight, ei ts appearing here to the Court upon certifying and 
removing of the Recoꝛd, and then queſtioned, whether this Recozd were well remo- 
ved oꝛ not, the record being here in Court, thus certified, it was queſtioned u het the 
Court here ſhould do in this caſe, wheeier they ſhould now p2oceed upon this, and 
take it fo the ſame Recoꝛd, and lo to examine the erroꝛs aſſigned, the Court were 
of opinion, that the beſt wap would be (the Recoz0 being in Court) fox the partie 
Plaintiff to have a new zit oi Erro de Recordo quod coram vobis reſidet, 
and upon this TUzic of Erro2, the Court may pzocecd co examine the erro;s upon 
this Recozd, as well as i the ſame had been well removed, and ſo this new TTizit 
of Erco2 ts now accozdingly bzoughe , and accopding to the fozmer directions of 
the Court, and this was aſſigneo foz etro). Firſt, an Error en fait, becauſe he 
appeared by his Gardian,where he ought to have appeared by his Atturney.Second- 
ly, the Judgement Erroneous, being given at Durham by fozce of a Conimiſſton 
Directed unto nine, and the ſame executed but by 8. this aſſigned fo2 Erro2, fo) that 
nine contains 8. but 8. doth not contain 9. minus non continet ma jus. Williams 
Iuſtice, what Reco2d ought thep fo2 to (end, and certifie unto us bere, that which 
was taken befs2c them all nine, and not be foꝛe 8. foʒ that there was no ſuch Recozd. 
Fenner Juſtice, a TUatt is directed unto three Coroners, the one of them dpcs be- 
foze the return, the other two may well make the return, and this hath been fo 
agreed to be good. Velverton Iuſtice, if the & Ait be directed gene ally Corona- 
toribus, aud not nominatim, to ſuch and ſuch, there ik one dies vefoze the returne 
the other which do SURUJUE , may well returne the c N J T, 
fo} they are Coroners. In cales of authoritie , to be jointly executed be- 
fore eight, ſeven of them cannot unvertake to cxecute this , noz yet fo) to certific the 
execution of this, by alleadging that one of them died befoze they could certifte , 
and they ought not to certifie the name of one which was dead, koz that this is buc 


Judgement 
affirmed per 
cim for the 
Defendant. 


A writ of er- 
ror to reverſe 
a Judgement. 


Error en fait 
quia appear- 
ed by Guat- 
dian, which 

he ought to 

have appear- 
ed by Atiur- 
ney. | 


a bare allegation. Nota, that afterwards this matter was moved again, Termin. 


Trin. 11. Jac. B. R the Erroz then tnlited upon was this, the ſuice at Durham , 
was againſt an Infant, who appeared by an Atturney, and judgement there was 
given again him, upon this Judgement a Tye of Erroz was bzoughe, and Recozd 
removed hicher, in B. R. and this aſſigned foz Erroz, that he being an Infant within 
age, appeared by his Atturney, whereas he ought fox to have appeared by his Gar- 
dian, and being at iſſue upon this point of infancy, it was found chet be was within 
age, this Tit of erroz was diſcontinued, and a new wzit of Error brought, the Re⸗ 
co2d being here de recordo, quod coram vobis reſidet, and the ſame erroz being 
pleaded, and a matter of fact, that 30. Iunii 6. lac. he was wi hin age at Weſtminſter, 
the other ſaid that he was then at full age, this being the tine between ther), he was 
upon trpall found co be within age, and the entrie upon the Rolle was 

=D coram 
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32. Eliz. 2. 
Throgmor- 
tons calc. 


Coke 9. pa. 
fo. 30. 6. et 
31. a. the caſe 
of the Abbot 
de ſtrataMar- 
cella. 


Coke. 6. pa. 
fo. 46.47. 
Dowdales 
Caſe, 


Row Plan. 
againſt Mar- 
tin Defen. 


coram nobis ubicunque tunc fuerimus in Anglia apud Weſtmonaſterium &c, 
the firſt erro2, that here was no good trial of this infancy, but chat this was a 
miſtrial; Henry Yelverton urged, that this Court el B. R. hath no original Co- 
uuſance of this matter, and therefoze they are not to meddle with it, the ſame be. 
ing touching a matter done at Durham, Haughton Iuſtice, the erro2 en fait is found 
ec. we may well pzoceed here to give ou judgements. Goldſmich at the barre 
urged, that the trial here is good, the iſſue infancy at Weſtminſter, oz not, the 
other ſaid that at full age at Weſtminſter this the iſſue, this is a good iſſue, and 
well tried, and ſo was it held in 32. Eliz. in one Throgmortons caſe, that a trt- 
al at the place where infancy is alleadged co be is good. Davenport, that this 
was a miſtrial. Moor, the trial was ſo had by the advice and directions of the 
Court, It was aftcrwards moved again, that this was a miſtrial by Henry Yel- 
verton, that the jury are to trie the age, where the ſtate of the land is alledged 
foꝛ to be, but otherwile it is where there is nothing elle in queſtion, but only the 
age which is meerlp to be ttied, and this map well be tried in any place, the veni- 
re facias duodecim liberos et legales homines & c. coram nobis ubicunque tunc 
ſuer imus in Anglia apud Weſtmonaſterium, this is not good, this venire facias 
is vitious, and this is not helped by any ok the Statutes of leofayles, by which 
Statute want ok a venirefacias is aided, but not a bitious venire facias, this is not 
helped by any Statute Coke 9. pa. fo. 30-6. 31. a. the caſe of the Abbot De 
ſtrata Marcella, where the ſcveral kindes of trials, and the mannez how is men- 
tioned, and there it is ſaid, that in a writ of erroz, co reverſe a fine foz nonage, 
o2 in an Audita querela to reverle a recognizance, 02 Statute fo nonege, in 
theſe caſes the age ſhall be tried by inſpection of the judges, and not per pris, the 
reaſon is this, becauſe that what judges of recoꝛd do as judges, the ſame is not 
to be tried per pais, but by inſpection of the judges, but where an infant appears 
by Attouznep, this is erroz, and ſhall be tried per pais, and not by the judges, di- 
vers autharities there cited co this purpoſe, and Coke 6. pa. fo. 46, 47, Dow- 
dales caſe, where ſeveral differences are put as touching trials, where the place 
is local and material, and where not. It was allo urgedhere, chat che age here 
is not matter ofneceſſitie, but matter of confo2mitie, and like unto allets, which 
map be well alleadged to be in any place, and the like of a rcleas, and may be 
there tried where the ſame is alleadged fo2 to be, and ſoof nonage, which may be 
laid and tried in any place, and lo it was cited to be reſolved in the exchequer 
chamber, in a caſe there between Row Plantiff and Martin Defendant. 
Haughton Juſtice, Orde ts here Plantiffin a writ of error to reverſea judgement 
given againſt him at Durham. Fon Martin in an ejectione firme. It is a writ 
of erroꝛ de recordo quod coram vobis reſidet, the error in fact befoze aſſignen, 
and now newly againe aſſigned fozerroz, is, chat he being an infant within age did 
appear by his Attomnep, whereas he ſhould have appeared by his gardtan, and fo2 


the trial of this, it was alleadged that he was at Weſtminſter Commorant, and 


Note the dif- 


ference 


where the age 
hath depen- 
dancy on the 
land, and 
where not. 
Ptiſot. 


within age there, the other ſaid that he was at full age, and this iſſue was there tri 
ed acco2dingly. Firſt as tothe matter, the puint in iſſue being infancy, this iſſue 
is well tried at Weſtminſter, A ſecond objection made againſt this trial, that 
the ſuit was in an e jectione firme, in which the realty is to be recovered, and 
cherefo:e the trial of che age ought koz te be where the land is, notwithſtanding 
this Ob jection, the trial of the infancy here at Weſtminſter is clearly good, and 
that by direct authoritie, although the ſuic at Durham was in an action concerning 
the realty, the ſame is to be tried where the age is alleadged fo2 co be, alſo the age 
here hath ns manner of dependancy at all upon the land in Durham, aud therefoze 
the difference will be this, where the age that is ts be tried bath dependancp upon 
the land recovered, and where not cc. and ſo is the opinion of Priſor to be under- 
ſtood, in 39. H. 6. fo. 49. in an action of debt, bzoughtupon a bond againſt I. S. 
Nonage averred to be in Eſlex,the trial of this was at Weſtminſter, where the 

action 
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action was bzought the Defendant coufeſſed his bond, and his eucrie into ir, but 
ſaid chavhe Was bozu in Eſſer, and within age at the time of entring into the 
bond, and his was tried at Weſtminſter, becauſe the nonage here had reference 
unto the deed (8) che bond which was confeſſedby him, but ſought io be avoired 
dy his nonage, ſo chat the vifference will be where the nonage bath reference co the 
deed, upon which the action is brought, and where net. So were the nonage 
dach dependanty upon the land, tbere the trial ſhall be where the land is, otherwiſe 
not, here in this puncipal caſe the nonage haty no dependancp upon the land it 
Durham, but re0s only upou che perſon, and his being within age which is only 
now the iſſue, aud the trial ot this iMſue at Weſtminſter is good, 5. E. 4. fo 2, 
an action of debt bought againſt I. S. of London yeoman in Middleſex, the De- 
kendant ſaid that he was a Draper, and not yeoman,and demands judgement of 
the writ; where this ſhould be tricd, was the queſtion, aud bp the opinion ok the 
Court this ſhall be cried in London, and not in Middleſex where the action was 
bzough!, and here ic was but in a perſsnal- action,and ſo it ſhould be, were it in a 
real. As tothe venire facias, the Role is well, as to the erroz fo; the awazding 
of the venire facias vy the Clarks- Venire facias apud Weltmonaſterium---- 
ubicunque tunc fucrimus in Anglia, if Weſtminſter be out in the latt place, (as 
hereic is) pet this is good enough, this is only in matter of tozm if this be not 
good, i the triall hav accozding to the veritie of the matter, this is etroz only in foꝛm, 
and thercfoze the ſame is well amenvab'e, if the vcnire facias be de dale and the 
trial is at ſale, this is not good, no2 yet amendable, but it is amendable here in this 
putucipal caſe, the erro2 here aſſigned is verp tlear, and apparant that being with- 
in age, and appeariug by Attdurney, whereas he ought to have appezred by his 
gardian, and this being found to be fo, the judgemenc fo; this cauſe given a Dur- 
ham, is erroneous, and ſo ought fo2 to be reverſed. Dodderidge Iuſtice, a 
writ ot erroꝛ is b:oughe to reverle the judgement gien at Dur ham, the recoꝛd is 
removed hither, the erroz aſſigned,that being within age he appeared by Attourney, 
whereas he ought ts have appearev by his gardian, and being at iſſue upon the point 
of nonage, the ſame is found that he was within age, this writ of error was diſ- 
continued, and a new writ of erro2 bzought upon the recoꝛd here in Court, quod - 
coram vobis refidet, and the ſame erroz'hcre now pleaded, being an erroz en | 
fair, (S) & zo. Iunii 6. lac. he wss within age at Weſtminſter, the other al- 
leavgev that be was then at full age, _ jopned upon this and fund that he was 
chen within age, the Roll was fox to pe & Coram nobis ubicunque tunc fuerimus 4 
in Anglia apud Weftmonaſterium, as tothe firſt matter moved, whether this Touching the - _ * 
de amiftrial here of the nonage, o2 not, chat this trial was well had, and no rial of no- 
miltttal. As to the trials of age, ( if within age) in ſome caſes the ſame is co be fie _ mM 
tried by the inſpection of che Court, without troubling of the Countrie, and there : 
is a ſpecial wricto this purpoſe fox to make him come intu che Court, to be there 
inſpected, and this appears fo to be dy many books, and direct authorittes in point 
as 17, E. 2. Firz. tit accompt pla. 12 1, naccompt Defenvant plead ꝶ deins age, 
and demands judgement ſi action, de was viewed by the Court, and found to 
be of full age, and ſo awarded to make anſwer, acco2ving to this is the book of 
25. Aff. pla. 2. et 48. E. 3. fo. 11. et Coke . pa. 4· d. 30: iti the caſe of Abbot 48. E. 3. fo. 
de ſtrata Marcella, and if upon the inſpection by the Court, the jupges are in 11. Coke 9. 
doubt of toe age, what is then to be done, is to be confidered, and foz that by pa. fo. 30. in 
50. E. 3. fo. 5, 6. the Court cannot ad junge ofthis if it be doubtful, bue then the re 
ſame onght to come to be tries per pais, and herein the queſtion will be, as touch» [1114 cafe. 
ing the place where this trial of che age chall be, and as to this the difference will Note the dit. 
de, where it is in a real, and wherein aperſonal action, where it is in a real ac. ference as ro 
tion and infancy pleaded, and the fame at iſſue tu be tried, this (all be tried where the trial of 
the land is, and not where the birth is alleadged fo2 to be, and this appears to ee, 
be ſo by 3 8. E. 3. fo. 17. 6. 18. a, et en 44. lib. All. fo. 10. 6. pla, 11. and 46. | herein 
S2 ä E, 3. theperſor*? 
ty. 
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be pleaded again. . ol all v 's Ugüt, and dels 1 6 Kat che time gf. 
of the lame releas., he was within,age and done in. ayother countie * the, {awe 
ſhall be tried were the land is; and ſo in à Nuper Obiir, or in a wtit, De, partitione 
facienda between Parceners, if the one Goth that the other is nat the daugbter to 
the other from whom the clatme is, and the other doth. r joyne, a. d ſay that The is 
the daughter, and born in an other Countie, yet this hail be tried where che land is, 
but otherwile it is in perſanall matters, for there the trial hail be where che writt is 
brougbt and ſo is the book of 21. E. 3. fo: . h. &. a. in q wric of actompt, and 3. H. 6. 
fo: 40. in an action of Di bt upon a bond, in which. far c: the Defeudant it was plcad- 
ed, ihat at the time of che Scaling of che bond, he was withiu age, this co be tried 
there where the action is brought, ſo that in actions. ,Perſonalls where JYufan'y is 
pleaded, the tall is to be, where the wriſts brought, & ſo in other matters which do 
mesre ly concern the pezlon of a man, here in this priticipall caſe the action was an 
Ejectione firme, where a derdict and judgement was had, a writ of ertot breugbt 
to reverſe the judgement , and for error aſſigned, that being withia ag, a peared by 
an Atcourney, whereas be ſhould habe appeared be his Gardian, the moucp bewg the 
mat ter in queſtion, and iſſuable,chis to be tried where the ſame is alleadged for to be 
(a) & Weſtminſter, the triall is to be where the Commorancie is alleadged for to 
be, ſo chat his trial; as it was is well h bad, as to the other matter, if inſiſted upon be- 
ing the venice faciac, 24 &c. coram p1 oo ubicunque tunc ſuerimus, in Anglia 
apud Weſtmonaſterium &c. the King Bench, 1s where the perſon of the King 
is,0thcrwiſe it is of the Court of Common Pleas, as appeareth by the ſtatute of 
Magna Charta. fo. 3. cap11 7 is ommunia placita non ſequantur Curiam noſtrem, 
ſed teneantur in aliquo loco certo, the Rolle v ere is. well, but tue wric is uot io, if 
ibere wire no venie facias this is avded by the Scatute, but not a defectiug, venire 
The Earle of facias and ſoa myſtryall followes upon this, the ſame is well amendaile, aug fo di- 
Harrford- vers of the ſame nature have been hore amendep, in the Earle of Hartfords caſc in 
_ caſe in the C. B in the roule it was De civuats weſtmonalt. and the writ was Comitat. 
= and this was writ wich (Com.) and a daſh, and in the. C. B. this was amended and 
made for ta agree with the paper book, w which was right, Civitat. and this made 
Comitat. Sc. 2. minimes turned into an H. che yenire facias there at the firſt did 
agree with the Role, af:erwords. the Role was corrupted, and vet they did there 
amend the roule a fortiori; here in this c e we map amend the venire facias, there 
being onelp iu te role a default of the, Clezke, and vo myſtrpall following thereupon, 
ſo here, in this priucipall caſe , the errgur aſligued ia an cczour appazave ,and for 
this cauſe the judgement is erroneous, and lo che, lame ought for co bc rever- 
ſed. Croke Iuſtice agreed in 2 that — 7 * was good, agzeed.th- difference 
well put between reall and perſonall lo that an action cannot be broughe 
for land, but where the land is. other 15577 1 | actions, the ſame map 
well be ins forraive County, as for a e ame is mei rely pexſonall, 
et ſequitur perſonam , agreed the caleg hetgte rem , as to the point of In- 


ſpect:on, hi xe in this caſe there is afit.. 11 oper in an action the parties 
axe at iſſue upon a demiſit,or 1 non de a where the Leaſe wag 
made, and not v-here the land is, and Tg OM ſub Na doth concern land. As to 
tbe writt bere, the ſame ougbt to be amend; but matter of forme, agcecd the 
difference before put, where cheze is a miſtrpall, and whare. not, and alio wocre it is 
matter onelp of forme, & vitium cler ci, the lam is to he amended, and ſo was it 


done in one Kirtons caſe in the. C. B. here this .priucipall. caſe , the Driginall is 
well, aud the criall good, and this default, ing onely in in of fo, th ſome 18 
to be amended, as to ihe errot for the reverſing of the Judgement, this now, 
appearing to ibe Court to be lo .,.is/averpcleargrcor , aud lo the Judgement 
Fiven at Durham is erzoneous, and oughe ts be x And ſo the whole 
Court agreed in this, that foz this Exxor aſſigned, and ſo now, by a Legall trail 
found to be ſo, the Judgement is erroneous, and ought to be reverſed, and acco1b- 

inglp 


Kirtons caſe 
C. B. 
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in gly the lame was ſo pꝛonounced in Court ( s- ) That fox the Errors aſſigned, and 
fo) other errozs apparant in the Recoꝛd, the foꝛmet Judgement given at Durham, The Jvege- 
in the Ejectione firme was reverſed, and the partie reflozed unto all, which he hag s ven 


at Durhem re- 


loſt thereby, quod nota. ver led, ic. 


Neote, that the Court was moved foz to have the Charter of Prince Henry fili- e 
us, & primogenitus Jacobi Regis, being the Charter of bis Creation, unce of of Priace Hen. 
Wales to be iurolled in this. Williams Iuſtice, abſerved that the Prince eſt natus ef his ereati- 
eſt Duke of Corne wall, but he is made, 0} created Prince of Wales, and Eaile of en Prince ef 
Cheſter, and that when there was an Earl of Cheſter, Writs were then directed "ain _ 
co the Earl ol Cheſter, 0z Chamberlanio noſtro, and not Chamberlanio noſtro rule r the 
_ as of the King, and ſo Ulzitts directed, Principi vel ejus locum tenenti , and Court. 
lo it appears in che Regiſter of UWizies, and by the Rule of che Court, the Charter 

was intolled, quod nora, and that this was ſo dune accozding co the fozmit pꝛeſi- 
dents upon ſearch made. Es 


7 
is * 


Francis Holes Caſe. 


Ota, that Francis Holt was indicted fo; a Recuſant, and befoze conviction, 

he ſubmitted, and afterwards upon his falling back again, he was indicted a⸗ 
gaine, and ſubmerted, and indicted the third time foz a telapſe. Upon this Dod- 
deridge, the Rings Sergeant did move fox the Ring, to habe the ſame to be cerci- 
fied into the Court of Exchequer toꝛ this his relaps upon the St. tute of 35. Eliz. 
cap. 2, by which Act he 1s to life all the benefiche was to have by his former (uy. 
million by the Act. Williams Juſtice, by the Statute it is to be ſo in caſe ot Relapſe, 
and therefoze by the Ruie ot the Court, thts was to be certified ac coꝛdingly into the 
Excheque . : | | 


Nota, that this caſe was moved to the Court, Leſſee fozlife , remainder in fee, ate 

he in rematnoer cuts down Timber Trees, and ſells them, Tenant foz life, being tice being an 
a Woman, was tnfozmed againft fo2 Recuſancy , che ſaie of the Trees was Recuſant not 
made by the afſenc of Tenant fo; life, the money was bzought in by the vendce do be inticled 
into the Court of Exchequer, who ſhould have this money, was the queſtion, by wy _ on 
the opinion ofthe Court, he in the remainder, cannot cut, and ſell, without che al- in rcma;uder. 
ſent of Tenant foꝛ life, who did aſſent, the Recuſant cannot be intitled unto this 
Timber, but he in the remainder is co have them, the Rule of the Court was, 
that the money ſhould be delivered unto him in the Remainder, being the Qeudor, 

(upon Bond by htm entred into, foꝛ co repay the monep, if the Court ſhould ſee 

cauſe, and to whom the Couzt ſhould appoint, but that che money ſhould not be 

paid out unto him, befoze the Mood was delivered co the Uendee, but howſo- 

ever, the opinion ot the Court was Cleere in this, that the Ring could not be any 

waies intitled, to have the Timber Trees ſo cut down. 


Tirl of 
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An action up- 
on the caſe 
for words, &c. 


Coke 4. pa. 
fo. 25. en 
Byrchleyes 
caſe Mich. 27. 
28. Eliz. B. R. 


Statutes of 
24H. 8. cap. 
4. 13.Eliz. 
cap. 7. . Jac, 
cap. 15. Sta- 
tutes for 
Bankrupts. 


Littleton tit. 
Villenage fo. 


43.pla. 198. 


Tirlot Plaintiffe againſt Morris, or Morriſon 
Defendant, entred Paſch. 9. Jac.B.R. 
Rott. 285. or 286, 


Nan Action upon the Caſe fo2 ſcandalous woꝛds ſpoken by the Delendant of the 
Plaintiff, being lais to be a Merchant, the wozds were theſe (s.) Iirlot the 
Plaintif is a Bankrupr , fo2 ſpeaking of theſe woꝛds, the Plaintiff bꝛought his Ac- 
ſton, and upon not guilep pleaded , a Uerdict was given foz the Plaintiff. It 
was moved in arreſt of Judgement, chat the Plaintiff ought not to have this ac- 


tion, fo} that he was an Alien born? and a Merchant ſtranger , and out of the 


allegeance of the King, whether the Plantiff ſhall have an Action upon the Caſe 
fo2 t3zele woꝛds thus ſpoken of him, was the only queſtion. Hen, Yelverton et the 
Var, tf theſe wozds had been ſpoken of an Engliſh Merchant, the wozds ere ſcan- 
dalous , and the Action by ſuch a one well maintainable a fortiori, iu the caſe of 
Merchants ſtrangers, to that they, by the Lawes of England, are enabled to trade 
bere, and this is alſo to ibem ſtrengthencd by the Statute of Magna charta cap. 30. 
Omnes mcrcatores, niſi publice antea prohibiti fuerint habeant ſalvum, & ſe- 
curum conductum, exire de Anglia, & venire in Ang liam, & morari, & ire 
per Angliam , tam per terram, quam per aquam , ad emendum , vel 
vendendum, fine omnibus malis, tolnetis, per antiquas, & rectas conſuerudine:. 
Heath {02 the Plakwtiff, that the Action is well maintenable. Coke 4. pa. fo. 26. 
Byrchleyes caſe: which was Mich. 27. and 28. Eliz. B. R. where one (aid of an 
Atturnep, that be was well known to be a cozrupt man, and fo deale cozruptip, re» 


ſolved there that theſe wozds were Actionable, becauſe they did diſcredit him in his 


pꝛofeſſien, and as to Merchants rangezs by the Lawes of this Realme , thep 
are well enabled fo2 co have peſonall actions here, bur not reall actions, as appears 
by 6. H. 8. Dyer fo. 2 pla. g. alſo they are aided and enabled by the Statuce of 
magna charta cap. 30. ts trade here as well as other Engliſh Merchants, and if 
the c woꝛds had been ſpoken of an Engliſh Merchant, this had been a great diſcre- 


dit to him, and well action ble, and no difference here, and Merchants tran- 


cezs aze within che Satutes made foz Bankrupts, of 34. H. 8. cap 4 and 23. 
Eliz. cap. 7 foz Commiſſions to be awazded to enquire of the goods Bankzupts, 
andof 1. Jac. cap. 15, Yelverton Juſtice, this Action here is well maintamable 
by the Plaintiff being a Merchant trarger, foz calling of bim Bankzupt, this Ac 
tion is well mainteinable by him cleerely , kes that an Alien Fziend map well 


have here all Actions perſonalls whatſoever , as Actions of Debt, ar d che like. 


Williams Iuſtice to the contrary , that this Action here lpech not by the Plain- 
uff, b: cauſe that he was alienigena, ſub ligeantia, of another, & extra ligeanti- 
am domini regi, ſuch a Merchant Alien, may well have a perſonall action here, 
the ſame be foꝛ is Perchandiſe, o2.fo2 his Pouſe, foz that in aſmuch as che law 
doth ſuffer him to Merchandiſe, and to hate a houſe here, the Law dath alſo cn- 


able him, and gives him power to maintain a perſonall Action foz the ſame by 20. 


E. 4. fo. G. pla. 6. bat clcerelp he cannot by the Law maintain any perſonall Acti· 
on, fo2 defamation of him, by any wozws ſpoken of him, this is the firſt caſe that 
ever J heard tn this kind, it is prime impreſſionis, & in this caſe here, J hold with 
Pr. Zittleton in his Chapter of Uulienage fo. 43. pla. 198. that it ſhall be a 
good Baz to the Action fo} to ſap that the Plaintiff was an Alien. Yelverton Iu- 
ſtice, & Croke Iuſtice to the contrary , that ſuch a Merchant Alien, may well 
have, and maintain ſuch an Action upon the Eaſe, foꝛ wozds ſpoken , tending to 
his defamation, (as the woꝛds here ſpoken of him, in this caſe are) oz be may 
well have an Action foꝛ an aſſault and battery upon himſelf. Flemming chieſe 
Iuſtice, & Fenner Juſtice at this time delivered no opinion at all, one way 02 o- 

| ther 
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ther, but ſeemed to incline fo2 the Plaintik, and this being moved agein at anc- 

ther time, the Court were cleere of opinion fo2 the Plaintiff, ( all the Judges judgement 
but Williams juſtice) and therefoze by che Rule of the Court, Judgement was given for the 
entred fo? the Plaintiff, quod nota. Plaintif. 


— — — — gas i 


Bowles Plaintif againſt Poore Defen- 
dant, entred Mich. 8. lac. 


B. R. Rott. 348. 


N a TUrit ok erroz for to reberſe a Judgement given in the C: B. in a Replevin, — 7 
for the Avowant, where in the cauſe was briefely this. A Rent was granted unro A Vt! er- 

one and his heirs , Habendum to him for his life, and for the life ot; others, what decent 
eſtate this ſhould be, was che onely queſtion. Geo. Croke for the Plaintiff in the given in the 
writ of erroz , that chis is but an eftate fo his own life, and that che words (his C. B- 

h:irs ) here are voide, chat his own life, in the judgement of law is greater unto bim 

than the life of any other can be, and to this purpole was cited Littleton in his chapter 

of Garrantia fo: 168. pla: 738. & 739 where one did binde him and his betres a e 
garranty unto tenant for life, the which is a garranty of inheritance, but onc!p pur SES * 
auter via, ſo the caſe there is a Leaſe made of land to one and bis heirs, for the te rme 168. pla 178. 
of an others life, the Lellee dyes living other, for whoſe life the Leaſe was made — 739. 

the heir of the Leſſee ſhall have the Land, during che life of the other, as a ſpeciall 
occupant, ſo if any do grant an Annuitie to another co have and co perceive, the ſame, 

to him, and his hetres, for the terme of anotjers life, if che grancee dyes, after his 

death, his heire ſhall have che annultie, during the life of the other, but this is there 

leaſt a quere,and upon this qusve, comes this principall caſe now in queſtion, that up- 

on the poynt of the Avowry, where the huſband and wife Avowes kor rent due be. 
fore, and ſince che marriage, and in this Avowry, they do both of them joyne, where⸗ 

as the Avowrp ought to have been for that which was due before marriage to the 

wife, as due unto her, dum ſola fuit: as to Littletons quere in the caſeof an Anntis 

itie, the book of 19. E. 3. Fitz. tit. Accompt pla. 56. was cited, where by Hill, 

che heire ſhall have the Annuity, and che Arerrages incurred in the ſame eime, and by 

Wilby, the heire ſhall have the Annutty, but not the Arzerages, ſaving onelp for his 

own time. Coke 1. pa. fo. 140. b. on Chudleighs, caſe reſolved, that an eſtate cok . 
made to one and his heires, during the life of I. S. is but an eſtate for life upon 55 eee 
which a zemainder may depend by the common law, any divers books there put to leighs caſe. 
| prone this, aud Swianertons caſe cited in 8. Elyz. Dy. fo. — 25 3 pla. 99. where 

a rent was granted by fine unts F. Habendum ſibi er aſſignatis ſuis during the life 
of Caſſander, the wife of the Grantor, and if ie be behind, quod bene liceret dicto 

Wil Fitzherbert, & heredibus ſais, durante dictæ Caſſandræ diſtringare. E. devi- 

ſeth this rent unts his wife, and dyes, Living Caſſandra, this Rent was ſo convay- 

ed by fine, Sur graunt & rendor, to the ſaid F. the queſtion was what ſhall become 

ok this ons whether the grantee ſhall retayne this as an Occupant, or whether the 

deviſes of F. — ſhall have the ſame, there by the opinion of Dyer, the deviſ.c— 

ſhall have it, For that by the clauſe of diſtreſs. F. hath in this Rent a fec ſimple deter⸗ 

minable upon the death of Caſſandra. 1 1. 11. 4. fo. 42. A Feoffement made to 

A. and B. and their H E J RE S; for the life of an other, the rematn- 

der ober, they in the remaynder were received upon the death of the particular Te⸗ 

nant. 22. E. 3. fo. 19. 6. per Shard. if land he granted to a man, and his heires, kor 

the like of I. S. his wife after his death (hall not be endowed, by the book of 24. H. 8. (ment 2 
Br. caſes fo. i o. pla. 3 6. Br. tit. Forfeĩture de ter pla. 87. Jf Tenant for life make a par: fo 556. 
Feoffement to I. S. and his heires for the life of the Feoffor, this is no forfeiture, for ia Walſing 
that this is but by way of Limitation ok the cſtate 39. E. 3. fo. 25. Land is leafcd hams Caſe, 
to one aud to his heires, for the Jife of the Leſſor, and kor one year aftcr, an action ot 


walte 
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waſte is here wel maintenable Comment. fo. 5 56. in Walſinghams caſe, where it is 
held, that the beir of the Leſſee, (although there be a fee diſcendable, ſhall not ha ve 
an Aſſiſe of Mortdaunceſtet upon a dilſeiſin, nor rhe wife of the grantee dower, and 
the heir (hall be puniſhed in waſte, ſo that in effect, ihe heit is here but as an occupant, 
the principall caſe here was. A Rent granted to one and his heires, Habendum for 
his own life, and for the lives of 3 others, where an eſtate granted, ſhall be continu- 
| td by wap ok Occupantp, and where not. No occupancy ſhall be of a Rent, nor 
| LY ENT: yet of an eſtate created, by the act of law, as appeares by. 15. E. 3. Fitz. tit, 
46 pla 1.  Scire facias, pla. 17. if an eſtate be limitted untoone, for his fe, and tor the life of 
gan other, theie words, for the life of another, ſhall be voide, and the lame ſhall be, for 

his gwn lite, for that his own life is greater then the life of any other, and more 

dcare unto him, and ſo is the book of 19. H. 6. fo. 22, 23. the chick cr2or here in this 

caſc aſſigned, and inſiſted upon, was in the Avowry, and to his wife, whercas it ap« 

pears, that parcell of the Rent in arreat, and for which the Abowry was made, was 

due unto the wife of the Avowant, before the marriage between him and his wike, 

ſo that Che A vowrp ought to have been for chat parcell of the rent arrcare, as due 

unto the wife of the Avowant, Dum ipſa ſola fuit, and ſo the Abowpp for this cauſe 

not good, and the judgement erzoneous, and ought to be reverſed. Hen. Velverton. 

to the centratp, that the Avowry heze was well made, and the judgement well given, 

and ſo to be affirmed, as to the crror here aſügned in the Avowry, the ſame is no er⸗ 

roꝛ. Ik a leaſe be made to I. S. for his own lite, and for the lives of two others, this 

bach been ruled to be a good eſtate , and uluall, with ſuch a limitation. If a Rent be 

granted unto two joyntenants, the Rent is beyinde, the one dyes, the Syrbivor , 

ſhall now avow in his own name for the whole, and pet this rent was behinde, in the 

life of tbe other. Velverton Juſtice, If a man takts a wife, having a Nent charge, 

and parcell of this Rent was behinde, before the marriage, who ſhall have cheſe er- 

rerages of the rent, if the huſband ſhall not? Williams Juſtice, If I grant a Rent 

Ts to you, and pour heires for the life of. I. S. pour heirs ſhall have this rent, and this 
ſhall (6 be, for the avoiding, and preventing, of the gaining of an eſtate by Octupan- 

cy. and, fo it hath been here ruled, in this principall caſe there is a rent behinde, unto 

them both, to the Avowant, and to his wife, before their marriage. The lureſt way 

for to plead this, is to lap, a retro fore, dum ipſa ſola fuit, but here as it is pleaded 

in this Avowty, the pleading, and the Avowry, as it was made by them both is good, 

and ſufficient in Law, in as much as this whole Rent, is now due unto them both 

and that this is ſo, the ſame appea2s unto the Court here Iudicially, that this rene 

here, kor which the Avowrp is made, was due unto them both, and ſo the Judgement 

not erzoneous, ut the ſame was well given, and ſo ought to be affirmed. Croke 

3- Juſtice, agreed the caſe of the Rent, before put by Williams juftice, to be ſo. for to 
prevent Dccupancy, Ik a man takes au efface foꝛ his own life, and for the life of 3 

others, he ſhall have che benefit of all the 3 lives, to grant the ſame over, or ca 

charge the ſame, but not for tokeepe the lame in his own hands becauſe that his own 

life is greater by far to him, then all the other lives are, and therefork if alcaſe ve 

made to one for the life of I. S. and this is afterwards confirmed co him for his own 

life, this is good to him now for his own life, becauſe that his own life is greater, 

but ik the leaſe were made unto him, for his own life, and afcerwarbs ccufirmed co 

him forthe life of another, this Confirmation is meerely voide, and ſo if a leaſe be 

made to one for che life of I. S. ſans impeachmentde waſt, the remayndet to him 

5. fl. 8. fo. 9. kor terme of his own life, che firſt eſtate, being the leſſer, is now drowned in this, and 

3. E. 3. fo. 44. makes him now preſently to be puniſhable in waſt, and ſo is the bock o — 28. H. 


Coke 8 pa. fo. g. Dyer. fo. 10. pla. 37. and with theſe agrees. 5. H. 5. fo 9. 3. E. 3 fo. 44. in 
ee Marie dela idles cafe , Cited Coke. 8. pla.4.fo, 76. 6. in the Lord Stafforcs caſe. 
Coke 5.pa.fo, and Coke. 5. pla. fo. 1 3. a. in Roſſes cale, a leale made to one and to his aſſigres, 
I 3 Habendum, to him duzing his life, and the lives of 2. others, he hath an eſtate here of 
—— Francktenement to continue during the 3. lives, and the luzvibor ol them, without 

EY anp 
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any drowning ok the eſtates, this erzoꝛ aſfigned in the Avowry, is dut metter of 
forme. ſo that the Avowry is good, the Judgement was well given, end not crionc- 
dus, and ſo the ſame not withüandug the crrez aſügned ought fo2 to 
be affirmed. Flemming chief Juſtice, 4 Rent granted to one and his heir es 
ta have the ſame to him for his own fe, and for the life of 2. othere, bis omu life 
ts greater then the ltv.s of others, and ſhalldrewu the others, (where the tame is 
ſa by wayof pꝛeſent intereſt ) but where, (as in this principal cofe) heteit ts lp wap 
of Limitation ) that he (hail have this, after his own life, for the lives gf the erbers 
allo, this kinde of Limitation, is good in Law, ſhall this Rent here in this cale, nog 
back again after the death of the Era grentee, and during the other lives, ciccriy x fall 
not, fo2 there is here one, particularly limited, fey to take this, and according he 
ſhall have it, x his heir in this cale, is not ſo to have the fame as he ire by dilcent but as 
his heir nominatim and as by wap of Limit ation only, and not in any other mens 
ner, he is to have it, as hei, by fozce and vertue of the grant, and not as by diſccnt , 
but by wap of limitation, aud that fo to prevent Occupancy. If the grant here 
had been limited, to be to the grantee, and to his allignes fo his own lite, and ſoz the 
ubes ef three others, in ſuch a caſe his allignee ſhal have this alter his death, 
during the lives of the other 3. perſons. In the next place as to the Avowry, here the 
queſticn is, what this Rent was, at the time of che diſtreſs taken foz it, and che Avow- 
ry made, and how the lame became to be due, a diſtreſſe taken {oz the rent, a Reple vin 
brought, aud an Avowry made. If a man do marry a wife, which hatha reut / as 
here in this caſc it happened if the wife dyes, before the husband hath rccovercd this, 
he can have uo remedy, loꝛ to recover this, after the death ol his wife, for that this is 
meerelp a thing in action, & it is in the lame nature, as in caſe of an obligation, which 
is made to a woman ſole ; who takes a hugband, and dyes „ living the husband he 
ſhall not have this obligation, nor any meanes now, for co recover the money due ups 
onthe lame, for this is a thing in action, the benefit of which cannot be had, but as 
in che right of his wife, the which is now loft, bp her death, here in law, and in a le⸗ 
gall conſtruction, all is one; be the ſame due before oz after marriage. 7. H. 7. ſo. 
2. cited to this purpoſe Flem. demanded ofthe Councel pro la la. it they had any 
lkatute Law in chis cale to helpe them. Geo. Croke made anſwer that they had nat. 
Flemming, the common Law is then clecrely agaiuft the Plaintiff, fo2 the Avowzp 
here, as it appeares by pleading, is good, and ſufficient, for that the rent here in que- 
ſtion, and far which the Avotozy was made, was the ſame due, either before, oz elſe 
after the marriage had between them, the ſame was due unto them both, at the time 
of the diſtreſs taken, and the Avowrp made for che ſame, and ſo the Avowrp is 
cleerely good, and well Pleaded, and no erzoz in the Judgement, but the lame was 
well given kor the Avowant, and ſo ought to be affirmed. Williams Juſtice, Ik a 
feme ſole doth owe me money, and takes a husband, I map very well have mp acti- 
on ok Debt againſt them, and count that they owe in ſo much, without laying dum 
ſola fait, and pet this was the proper Debt ol the wife, when ſhe was ſole, but now by 
the marriage this is made alſo the debt of the husband, during the Coverture, and 
this was oye Grubbe, and Iohnſons calc here ſo Reſolved. So here in this pꝛinci- 
pall caſe, the rent was due untothe wife, and inarrear co her, dum ſola fuit, aud fo 
the lame continued at che timeof the marriage, and now by the marriage, the ſame 
is alſo made to be the rent of the husband, and the ſame, now (by the marriage) is 
due, and in arreer, to him, as well as to his wife, and ſs the Avowry here as it is 
made, by them both, is cle erely good, and the Judgement. well given for che Avow- 
ants. Velverton juſtice; as tu the grant of the rent, this is a fee ſimple—decermi- 
nable, Sur Lour vies, and if it had been fa limited, to him, and to his aſſignes, foz 
his life, and foꝛ the lives of 3. others, his alſignes here after his death, (hall have 
and en joy the ſame, by force of this grant, and lo if che Limitation had been to 
him, his heires, and alſigns, foz his life. aud fox the lives, of 3. others, if he da nat 
aſſigne this over, then cleerely, his hcire ſhall have and en joy the ſame; and as ta the 
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Avowry here made for this rent, in both their names of the ſame, by their marrk 


age, being now due, and in arte ar fo2 them both, the AFowry wos well made, any 
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the Judgement not ezroneous, but was well given fo} the Avowants, and the ſame 
Judgement ought to be affirmev. And ſo the whole Couꝛt did cleezip agree in thts, 
that the Avow2y was well made, being made in both their names, that the erzoꝛ aſs 
ſigned in tbe Judgement was no er2s2, but the Judgement was well given jn. the 
C.B.fo2 the Avowants, and ſo by the whole Come nulla Contradicente the Judge- 
ment was affirined fo2 the Detendanc iu the writ of er2o2. 


Vaftenope Plaintiffe, againſt Tayler Defen: 
dant, entered Hill. 8, Iac. B. R. 2. part 
Rot. 1337. 


An Actien of I Nan Action of treſpaſſe fo2 bzeaking of his cloſe, and eating of his gꝛaſſe and 
TON BY J this was Lard to be done the 7. day of May. the Defendant juſtifpes the treſ⸗ 
a N Defen, ps done the 10. day of May. io this juttiftcation the Plaintiffe demurred, the quee 
zuſtifiesa rel. (ion was onelv this> whether this juſtification was good, o not. Williams juſtice 
paſs done 10. demanded whether in the concluſion of the Juſtification , he ſayd, (which is the 
Mat. ſame treſpas ) An(wez was made, that the ple ading was ſo. Williams Tuſtice, the 
Juſtiſication then is cleerely good, notwithſtanding, that he miſſapd the time of the 
tteſpas, and fo it is adjudged ta 2 1. H. 7. fo. 39.A. 6. where the difference is put by 
' Conſtable Serjeant,and agreed by the Court, ik the treſpas be lopd to be done on a 
its the dif- pap certain, and the Defenvant doth Juſtify the ſame tzeſpas, theze he needs not co 
8 8 8 conclude his Juſtification, with this A verrement (s) (which is the ſame c2eſpas, ) 
but other wiſe it is wheze he doth jultifie the treſpas, at another time, theze be muſt 

conclude in this manner (which is the ſame tzeſpas ) oz elſe the Juſtification is not 

good. Fennner & Croke Juſtices, agreed with Williams Iuſtice herein, that the 
Juſtification here was good, Velverton Iuſtice, to the contrazp , the Juſlification 

here is not good, kor that it cannot be any wapes intended, to be the ſame treſpas, 

when as he doth Juftifie for a treſpas done, at an other day, Williams Tuſtice, and 

the reſt of the Judges ag ainſt him in this, upon the difference which is taken, and 

ruled to be goed, in 21. H. 7. fo. 3. . whith caſe doth cleerelp o verꝛule this our 

caſe in queſtion, that the Juſtification here is good, and ſo the Court all agzeed, ( but 


Judgment by Yelyerton luſtice) and ſo the rule of the Court wag—quod querens Nil capiat per 
the Court for billam. 


the Defend. 


* 


Simpſon Plaintiff againſt Brooke Defen- 
dant, and entred. Mich. 8. Jac. B. R. 
Rott. 702. 


Action upon N an Action upon the caſe fo2 ſcandalous wozds ſpoken by the Defendant of the 
the caſe for Plaintiffe, the words were theſe, he is not worthp to beare office in ſucb a place, 
words, c. for he keepes a Bawdy houſe in London, upon Not. guilty pleaded a verdict was 
found for che Plaintiff. It was moved in Arzeſt of Judgement, that theſe wozds 

are not actionable. Yelverton Juſtice, theſe words are ſcandalous, and well actos. 

nable. Williams Iuſtice, if he ſapd chat he keepes an Inne, and theſe wordcs 

ſpoaketi of him, th: y will beare an action cleerely, but without alledging of this, it 

is doubtfull, whether they are actionable, in 27. H. 8. fo. 15. 6. it is there ſaid by 

Firzhetbert, that ſame words are mixt, and puniſhable, by both Lawes, either by the 

3 tommon law, 02 in the Sptricuall Come, as if one ſaith of an other that he keepcs a 
Jodements'- houſe of bawdrie, the partiemap chooſe heze whecher for theſe wozds he will ſre 
Court for the him at the Common law, oz queſtion him fo2 the ſame, in che Spizituall Cone, the 
Plaintiff, Court veing akte pads mobed again, as touching theſe words, chey held che words 
actionable and by the zule of the Conze Judgement was given for the PO. 
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Shordiſb Plaintif againſt Faldoe Defendant 
entred Hill. 8. Jac. B. R. 
Rot. 240. 


* 


Nan Action of Covenant, che cafe appeared to be this, the Cotenont ws 

grounded upon certeme Articles of agreement made between the Plaintifk and 
the Delendant, as touching a Leaſe to be mide of certune Land by the Defcus 
dant uno the Plamgff, at a certain Rent to be agterd upon, accozding to the 
quantitie of the Land which was to be demiſcd, and that che certaintie thereet 
might ibe better agpcar, thep entred into mutuall Covenants, each of them to the 
other in this mguner (s.) Fieſt, that there ſhould be Beaſursrs by them choſen, 
end apponted, two by the one, and two by the other to be named, foz to 
meaſure the ground which was to be demiſed, aud ik they found the lame to 
be ſuch a number, and quantitie of Acres, then the Rent agreed to be paid fot 
the ſame, was to be ſo much, according to the number of the Zcres, which the 
JIlaint:X was to pay foz the ſame : the Plaintiff fox bzeach of Covenant , in his 
Declaration ſets fozth a bzeach co be made by the Oefen. in hindering, and diſturbing 
of the mealurers in mealuriug of a Moate, parcella præmiſſorum, &c. Geo. 
Croke fe the Defendant took cxcepitons ro the Declaration, that the lame was 
not good. Firit, becauſe that no time, noz place was ſpccified in the Decla- 
ration, when theſe Mealurers ould be ſo appointed, no) where,no2 pet when 
they were koz to meaſure the Land. Secondly , becauſe ic is expelled in the 
Declaration, that the Þeaſurers,bcing appointed fo2 to meaſure the Land, the 
Defendant did hinder and diſturbe them in the meaſuring of a Poate , parcella 
præmiſſorum, and doth not ſhew at all in his DECLARATION, 
where this Moate doth lye, and in what Town , there being iwo Towns 
ana ſo no place foz the venire. Thirdly, touching the manner of che diſturbance 
laid in the Declaration, the ſame being (quod non permitteret admeaſurare ) 
this is not good, there being no ſence at all in theſe woꝛzds of diſturbance , but he 
ought to have laid non permiſit, and then he ought to have ſhewed al, wherein 
this difurbance was, and fo} all theſe cauſes, the Declaration here is not good. 
Davenpo t argucd to the contrary foꝛ the Plaintiff, that the Declaration is good, 
ntwithTanding cheſe exceptions, it is laid in the Declaration to be—quoddam 
ſtagnum parcelta præmiſſorum, and laid to be in voth the Towns, there are two 
Tov3ns here, and if it be in either of the Towns, it is good enough, and if it be 
dememnded of what placc the venue (ball be, the ſame fhall ve of both the Towns. 
Geo. Croke, two meaſurers ate to be here appointed, and two others wich them, 
tt ouzht to be expzelled at what time, in 3. E. 4. fo. 27. b. where a Leaſe fo 
years was pleaded to be made, in pleading it eught to be ſhewed where the Leaſe 
was made, becauſe it map be made in another Tountie, then where the Land is 


ſo here in this caſe, the place ought to be alleadged, the ſame being iſſuable , and it b 


is here allo ſhewed , that he did not ſuller the meaſurers foz to meaſure, quoddam 
{tagnum, but ſhewes not in what Town this is, the ſame being iſſuable, fo: the 
venire facias. Hen. Yelverton, the venire facias here ſhall be of both the 
Towns. Williams Juſtice, when pou lay here abzeach, pou ought co habe ſaid 
tn the Declaration, non permiſit, and not as it is here, non permitteret, fo; this 
is not good, but clet rely the lame ought to have been, non permiſit, alſo the Des 
claration is quoddam ſtagnum parcellam præmiſſorum, this is not good, 
he ought to have ſhcwed in the Declaration, in what Town this had been, fo2 the 
moꝛe certaintte of the venue, fo2 the venire facias here ſhall be of both the Towns, 
Yelverfon Juſtice agreed with him herein, and that the Declaration here is not 

| > 2 * good, 
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good, fo) the exceptions befoze taken to the ſame, and becauſe it is not ſhewed in 

the Declaration here, in what Town this was, and accozdingip (as Williams 

rel Juſtice did obſerve ) th's was overruled by Velverton Juſtice at Oxford Aſſiles, 
Court for the that he ought to ſhew ſpecially , in what Town this was, foz the venire, and ſo 
defendant fo! the erceptions befoze taken, the Court was clecre of opinion that the Declara- 
quod querens ggn is not good, and therefoze the Rule of the Court was, Quod quer ens nil 


Nil capi ; 
vi. capiat per billam, 


Torrey Plaintiffe againſt Adey Defendant. 


Nan Action of Debt bzought upon a lingle bill, the Oekendant pleaded pap» 

ment, which was found ag ainſt him, and thereupon Jud gement was given fo2 

the Plaintiff, and the Defendant was taken, and in execution, afterward he bzings 

an Andita querela, and upon a ſingle averrement of papment by him made, he 

was bailed, the partie Plaintiff who had the Judgement, and the Defendant in ex- 

ecution came and moved the Couꝛt by his Counccll, co have (ſome rem«dy in this 

1. H. 7. fo. Caſe, fo2 that ſuch a plea of payment, againſt a ſingle Bill, is no good Plea, but 

16. 7. 27-H. againſt the Law, as appears bp 1. H. 7. fo. 16. a. in John Doves caſe, and 26. H. 

8. Dyer. 8. Dyer pla. 6. and the Court was allo infozmed, that this baplment was not in 

8 open Court. Williams Juſtice, there was no cauſe here in this caſe ſufffcient foꝛ 

the allowing of an Audita querela, it did dot lie in this caſe, no; ought the ſame 

to have been granted, the whole Court agreed with him herein, and ſo the Rule 

of the Court was, and by ſpeciall direction of the Court entred, that the Audita 

querela was illegally granted, and therefo2e ta be quaſhed, and alſo that che bail 

ſbould be taken off & diſcharge d, & the party Defend. being then pꝛeſent in Court, 

was by the Rule of the Court to be then taken again in execution of the foꝛmer 

Judgement koz the Plaintiff, which accozdingly was done, and an Attachment 

granted by the Court, againſt the two Atturneyes, which did moſecute this Audi- 

ta querela, and the baplement foz the Defendant , and alſs by wap of pzeventi- 

No audits. on, for the avolding of the like milchief again fo the future, the Court did all 

"png ee agree in this, and accopdingly ceuſed a rule to be entred in Court. That foz the 

upon to be future, no Audita querela ſhould be allowed of, no2 baile taken, upon — Long 

taken, but in Audita querela , but only in open Court, and not otherwiſe, oz in any other man- 
open Court. yer, quod nota. | 


1 Note, by Williams Tuſtice, and by the whole Count, that if a Feme Covert, in 
Covert may the abſente of her huſ band, (be being beyond fea, )doth bzing an action ot t zeſpas, 
have an lo; an aſſault and bat: ei made upon hez, and this bꝛought by bez, in her own name, 
5 3 for 5 aud in the name ok her abſent huſvand, that this action is well brought, and her hul⸗ 
| "tags baud being beyond ſea, ſhe map well bring ſuch an action, in her own name, and 
her, in her without her PU BA N D, but the cannot be ſued by another, 
own name, Without he huſband, though he be then beyond ſea, ſuch a ſuit cannot be maintained, 
wn 97 4. befozethereturn of her husband, and thezefoze, in the caſe in queftion,the Defendants 
and. being ſued by the Plaintiffe, a feme covert, in the abſence of her hulband betng be- 

pond ſea, and they having canſe of accion, fo divers treſpaſles, as againſt the Blain- 

tiffe, and her huſband did move the court, that the Platntiffe might Nap her ſuite againſt 

the Defenvants, untillthe returne of her huſband, in regard that they cannot proſc- 

cute their ſuite againſt the Oetendant,untill the returne of herhuſvand, in regard 

that thep cannot proſecute their ſute againſt the Plaintiffe, before the return ok her 

buſband, thep aſſuring themſelves, that at his recurne, he would agree the buſinclle, 
andtherefore by the rule of the Court. che Plaintiffe had day given her, to ſhew caule, 

why che ſhould not agree to tap her ſuit, untill her huſband returned, but che Come 

could not enfozce her, to tap her, unleſſe ſhe would conſent thereunto, the Count being 

all vezp cleere of opinion, that (he map ſue in her own name, without ang reſtraynt, in 

the 
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t he abſcnce of her huſvaud, being beyond lea, but ſhe is not to be ſued , by any one 
befoze her huſoand doth returne again, quod nota. 


Elizabeth Bradley Plaintiffe, againſt Berks De- 
fendant entered Mich. 8. lac. B. R. 


Rott. 407. 
. | | An appeale 
| Nan appeale of M mllaughter, the Defendant pleaded a former conviction before whom Do 


cbe Juſtices at Nocke, that he chere prayed his clergy, and had the ſame allowed fendan 
unto him, and demands Judgement of the Court, & c. and pleads over, quod felo pleads a Con- 
niam, & murdrum Non culp. Ahether this plea were, good, or not, was the vi&ion and 
queſtion, It was argued to2 the Plaintiffe, that this plea was net good, but very 3 him 
vitious , and that in divers reſpects. Firſt, it appeareth by 2. E. 6 Brooke title 7 gs Broke 
appe ile pla. 124. that the beire of a man killed, map as well have an appeale of Mo- tit appeale. 
micide of vis auic:Ner, as of murder. It appeares by 22. E 4. fo. 19. Ju an pla 124. 
appeale the Defcnvant pleades, the Plaintifte ought to reply Sedente Curia, and ,, E. , fo. 
no Amendment (all be, but the ſame ſhall be ]Ieremptorp to chem both, a man (hall 19. 
ue ver juſttip, nor be ſuffered to pleade in the defence vf murder, the plea here, is not 22. H 6: 
good, becauſe hc hath j5pned iſſue , upon the murder, whereas he was vot charged fo. 42. 
with aup murder, in 22. H.6 fo. 42. Jn an Action bzought upon the Nature, fo? 
the fozceable entry (the Defendant pleabs Jas ts the entry with force, and detetncr 
with force, Non culp. by the Judgement of the Court, this plea is not good, be- 
cauſe he makes aulwer, to that thing, with which be was not charged, aud with chts 14. H. 6. fo. 
agrees. 14. H 6. fo. 1. and 10. E. 4. fo 6. one is not to ta vers that which is no: es 4- | 
alleged. 2. this pica here is not gooo, for anocher zeaſon. Jnalmuch, as he was 
not before endited, (the enditement being doide, ) becauſe the ſame was taken, by a rn gig 
Jary, which came in without any warrant at all, without aup warrant of the ceurt 38, tit. 
the Shcrif dio ſummon the Jury, De corpore Gomitatus,See the old Book of En- Gaile delive- 
tries fo. 384. tit. Gaile delivery pl. & fo. 26. tit proces an Aſſiſe. pla. 2. where ſuch Y plz. 1. & 
a warrant i co the Sherif, to retutne, De quolibet Hundredo 24 liberc s & lega- 3 way 
les homines &x. ſo that here in this caſe there was no Jurp at all upon the matt. c Aufi =” 
return. o, becaule that what was done, was ſo done, without anp warrant at all, and : 
ſo by con equence the re was no enditement. 1, H. 6. fo. 1. In anappeale of Rape, in pla. 2. 
Concluſion he ſaith ſecund. form. ſtatuti, ths v ritt was ad reſpondendum ſecund. 
form, ſtatuti, this is geod, but if it were, eum appellat ſecund. form. ſtatuti, this had 
been bad. foꝛ that the ſtatute gives no appale, but he is to anſwer ſecundum formam 
ſtatuti, # ſo here in this caſe. 3. this plea here is not good, fo? that this is a vert ict of 
acquit ail, and therefoie this is no plea. As to the Ob jection made againſt this 
appeale, that here is a Diſtontinuance of the pꝛoces it was anſwered, that h rc was 
no Dilcontinuance at all. The Driginall writ, at the dap of the returue, was 
then adiourned unto Menſe Michael. 7. Iac. and a ſpeciall roule made of it, a Non eſt 
inventus was returned, and a Capias awarded, returnable Octab. Hillar. this a- 
pias was faulty, being dated. 7 dapes, befoze the award on the roule, this is uo 8 ay = fo, 
Diſcontinuance , but ouely a miſcontinuante, which is ayded by his appeareance, % 16. 35 
where there is one writ fo; an other in courſe of pꝛoces, and he appeares upon it, this Nota the 
is but a miſcontinuance, and fi2 this was cited. 11. H. 7. fo. 5. a. b. and 21. H. 7. — 
fo. 16. b. where it appeareth what ſhall be a Diſcontinuance , and what but a iI Pon, 
continuance, if in tbe terme of Trinits pꝛoces is awarded, returnable, Quinden ance & a mit- 
Hillar. This is a Dilcontinuance of the plea foꝛ that after a plea is Commended, the continoance 
parties ought to have dap fo? to appeare, in every terme (s) fzom terme to terme, of xroces- 
untiil the plea be determined, if other wiſe, it will be a diſcontinuance, as appe ares by 
21. H. 7. fo. 16. 6. every pꝛoces, which do iline fo2th, is onelp to bring in the pat⸗ 
tie ad reſpondendum, and this being ſerved, is obeped by his appearauce. b. 5. 
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fo, 2. In an appeale of Robbery, the pꝛoceſs was ſued to the exigent, at which dar, 
the party appealed came in gratis, and pleaded, Non culp. and he was teund Non 
culp. and the enqueſt t id taxe his damages to 10. l. there the party was awarded to go 
quit, but without his damages, the King here, hach loſt a Subject, and thercfoze ven- 
geance ougbt to be had, qui gladium accepit, gladio peribit, Sunt verba chriſti, in 
9. H. 5. fo. 2. the party being acquitted, in the ſuite of the party, the pꝛoces being 
etzone ous, the Sherik upon the exigent, having returned a Cepi Corpus, whereas it 
(ould have been Exigi fac. which is erzoncous, and this appeari ing upon recozd, aud 
he now being of the felony Legittimo modo acquitatus, whether he (tall be tryed 


again, at the ſuite of the King, but it was there awarded that he thould go quit, 


Coke 4. pa. ſo. 
45. vauxes 
eaſe. 


without being arraigned again, becauſe that the Originall was good, aud lo ts. 19. 
e. 3. Fitz : tit Corone pla. 444. If a man be acquitted upon bis triall in an ap- 
peale, oꝛ upon on Enditemenc,rbough there be erroz in the pꝛoces, pet the acqulicall 
is good, becaule that he was endited upon the Originall, wü ich was good, and not 
upon the pꝛoces, and as to this matter ok acquittall, See Coke 4. pla. fo. 45. 
Vauxes Caſe, a: lar e, wheze the reaſon of enterfoirs acquit is expꝛeſſe d, becauſi the 
life of a man (hall not be twice put in jeepardy, fo one, and the ſaine offence, herc his 


appearance hath ſupplyed all the dekecis in the pꝛoces, and ſo in this rale the plea is 


Stamforde. 


1.H. 7. fo. 16. b 
21. fl. 7. fo. 16 


Mich. 1 3. L. 3. 
Fitz tit. Co- 
rone pla. 121. 


not good, the wut of appeale, and che pꝛoccedings thereupon is ſufficient, and lo 
praved Judgement ſoz the Plaintiffe. Hen. Yelverton to the contrarp, that the plea 
c fche Defendant is good, the role here is out of doores, it is to be conſidered whether 
the court can take notice of the Rolle, in an other terme, this cannot be done, 8nd ſo 
it was here reſolved, in the appeale, agatuſt Morgan, and if this he ſo, this will lay 
a great ſhoke, to the zoote of this caſc, none of the cales that have been put by the 
other ſide, do come neere ta our cale here in queſtion, ſaving onelp the cale of 9. H. 
5. fo. 2 which is a verp good cale, and there tt appeares, thac an appeale ts the ni- 
ceſt ſuite, that is, and a very ſmall matter willquaſh the ſame, if the lame be not freſh» 
lp purſued , and thezefoze Stamford hath it, unde eum inſtanter appellat, and ſo 
everppoces ounht to be in an appeale, fo che partie is not to wax cold in the proſe- 
cution of his ſuite, and every pꝛoces in an appeale, ts to beare date the ſame day of 
the retozne, aud if it happen to be but a dap after, this will be a Dilcontinuance of 
the pꝛoces, which no appearance can helpe, other wiſe it is of a miſcontinuance of pzs- 
ces, and this appeareth by 1. 11, 7: fo, 1. b, and 21. H. 7 fo, 16. b. appearance of 
the party will apde defects, in the meane pꝛoces, but the ſame will not helpe the dc- 
fault of che party, as to the Adisurnment alleadged, the Court cannot take any nos 
tice ok this, pou have come too ſhort here 7. dapyes, all this time you haue Slept, with⸗ 
out iſſuing out of any pꝛoceſſe at all, fo that heze he did not appeale him, inſtanter, it 
being 7. dayes after, befo2e any p2oces taken out, and there was no adiourument, in 
this reco9d, neither ought the pꝛoces, to be taken out ſo ſoone when there was no 
court fitting. An appeale doth vary fzom all other pꝛocedings, fo2 there ſhall be 
no amendment of the writ of appeale,and if there be falſe Latine in it, the ſame (hall 
not be amended, and this appeares to be ſo by 13. E,3, Fitz. tit. Corone pla. 121. 
where a writ of appeale was abated, becauſe that theſe wo2ds (s) (habeas hic) were 
not in the writ, and the party was awarded to priſon, and there Mote that be was not 
arraigned, at the ſuite of the King, although the court was well appliſed of the pc oze 
and dap, the reaſon of this there given was, that the court had no warrant ſo to do, 
when the writ was victous, and the court would not ſuffer the writ, fo2 to be amend- 
ed, and the reaſon of this is, becauſe an appe ale, is the violent purſuing of a Snb» 
ject unto death, and therefoꝛe the (ame is to be taken ſtrictly, and that in all reſpects, 
in favorem vitæ; here in this principall caſe, there is a fapler, in every pꝛoces, upon 
this writ of applale, fo2 no pzoces is here, i this caſe taken fozth, as the ſame ougbt 
fo2 tobe, ſo that the Plaintiffs ſuit here is left, and that foꝛ the want of due and good 
perſecution. It hath been ſaid, that here the enditement was void, and the verdict 
void, as to this, though the ſame be inſufficient, as againſt the King, pet beiween 
common perſons, the ſame remapnes in fo2ce, untill ic be avoided, and ſo all here re- 
mapnes good, till the ſame be reverſed, ſo that the exceptions beloꝛe taken unto the 
plea, 
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plea, do fall to che ground, and ate no wapts at all materiall, he was not here endictes 
of mur der, but of manllaughter, and koz doing of the ſame ſuodenly, purpoſely 
thereby to deprive htm of che benefitof the ſtatute ok 3. Jac. of the pardon, here he 
pleades over, as to the felony, Non culp, this is not of neteſſity, ſo to be done, in an 
appeale, but he hath pleaved ſo here, the ancienc learning of appeales 18, ano upen 
this difference, where he ſhall anſwer over to the felony, and where not, where he | 
pleads in diſability of the party Plain. fo2 to have the appeal, he ſhall not there anſw. Note rhe dif- 
over to the felonp,but otherwiſe it is where hepleads matter in barre of the apprale, _ nee where 
as a relcas &cc. this appears to be ſo bp the books of 7.E 4.fo 15.2 &14 E-4.to.7 4 jn 3 
It is cleere alſo that an appeal dath as well lie fo2 manſlaughter, as fo) mutdet, ſhall plead 
and (o is the Book of 2. E. 6. Brooke title Apptale pla. 1 24 dfrect in point, alſo over to the fe- 
he ought not of neceſluty here ts have anſweret over co the felonie ; as apprars oy and 
by the Book of 7. E. 4. fo. 15. a. his plea here as to the murder is vod, if he had „ Fü f. 
anſwered, and pleaded over, ad feloniam prædictam, this had been a gbod plea, 2.14 E. 4. fo: 
and the Plaincif ought alſo to habe ſaid & prædictus queren / ſimiliter, but this 7-4- 
the Plaintiff here bath omitted, and not jopned upon iſſue with bim herein; and 
therefoze this is a cleere Dilcontinuance of the proceedings, on the part of the 
Wlainttffe, and therefore prayed that the Plain: iffe, map be barred of his appealc. 
Geo. Croke. fog the Defendant alſo, that the plea is good, notwithftanding the x · 
ceptions taken againſt che ſaine. Firſt he pleades the enditement befoze the Comwe- 
\ſidaers at York , as befoze, &&. aud alſo that the Venire Facias was of 2;,townces, 
whereas the ſame, ought to have been, but of one, this is not voide, but erzoneous. . 
* becauſe it is contra formam ſtatuti, this is good, and ſo ought co be, if he will cake 
kzom him the benefit of che ſtatute, the enditement conſiſts of 2. parts (8) 1. that he 
killed him, 2, that he killed him voluntarily, and againſt che ſtatute, and the Jury by 
their vardict, found him gullty, according to the endictment, of killing of him, at 
the common Lam, but Non culp. contra formam ſtatuti, all this vp his plea he ſets 
foꝛth, aud pleades over, as hefoze, ſo that his plea is good, and ſo prayed Judgement 
fo; the defendant, the whole Court, (except Williatus Iuſtice, ) agreed in this, that 
they were nat to ſearch fs} any other record, then this, which appear es in the pleads 
ing. Williams Iuſtice, in many caſes, we map take notice of an adjournement, the 
whale Court agreed with him herein; but not to ſeeke out a role, nor co ſearch out 
what was done upon a fozmer ꝛcle befoze, the ſame being no parte ll, of the tecozd 
now in Court, not yet once mentioned in the Declaration. Williams Tuſtice to the 
Plaintiffe,'pou ought to have ſhewed the matter your felf, foz you can never helpe a 
Diſcontinuance, you ought to have faid this in pour Declaration, and then we 
could have taken notice of it, but otherwiſe not; the Court agreed in this, that the 
Plaintiffe ought to bave helped her ſelf here by an averument, and then the Court 
might have ſearcher fox the Recozds. Flemming chiet Iuſtice every Difcontinuanes + 
of proces, doth clecrely abate the Or ginalt, but ſo doth not a miſtontinuance, and Note the ae 
this is the difference,audif the Driginall de once abated, how can we then any Wapes ference be- 
belp you, in pour further pjoceedings, when as your Driginall ts actaally abated ? cwcen « diſ- 
Williams Tultice;ehe appearance of che defendant, will well yelpe and ſalve a mif- icon. 
continuance of poces, but there is no cale in the lam, to prove, that aup appcarance' 7700 © 
will helpe, and ſalve a Diſcontinuance of pꝛoceſs. Flemming chief Juſtice, agreed 
with him herein, the vezy Came day, that one pꝛoces was determined, the party ought 
preſently foꝛ to take fo:ty a new pꝛaces, and the ſame to be dated, on that very bap, 
as the other was determined, and chat without any interun, fo2 if there be one day be- 
tween the ſame, that the new pꝛotes be taken kojth, but one day after the former was 
determined, this will make a cleere Diſcontinuance ot che whole, fox that this is not 
then, as the ſame ought to be, fs2 that che proſecution is not then, recenter & inſtan - 
ter. as it ought to be. Croke Iuſtice, the appeale ought to be purſued, de die, in diem, 
& de hora in e pp whole Court agreed cleerelp in this, that no appearance. 
will belpe, and ſalve a Diſcontinuante of pꝛoces but pet they gave time to the 
Plaintiffe, fo2 to ſearch fog Preſidente herein, thangy the Court was clecre of w_ 
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nion, that no Preſidents could be found, to make this good. Croke luſtice, the wozy 


murdravit in the endictement, inay well and fo2 manſlaughter. Williams luſtice, 


1. Marie Dyer 
fo. 99. pla. 63. 


Tf the endictment is murdrum, and doth not therein mention this to be ex malitia 
Sun precogitata, this ſhall be taken onely foz manſlaughter, and ſo hath it been ruled 
divers times, and ſo is 1. Mariæ Dyer fo. 99. pla. 63. —Nelverton Iuſtice, 
the eudictment is not good here, to take away from him the benefic of Clergie, but 


the verdict, as it was given, did euable bim fo2 to have his ciergie. Flemming 


chiefe Iuſtice. If the indictment be contra formam ſtatuti, and the vertict findes 
bim Non culp, accozding to the endictment, grounded upon the ſtatute, to take 
away his clergy, vet clecrely the partie may well have an appeale, and in the appcale, 
the Defendant ſhall have a double plea, the one a plea in barre, tothe Plaintifle, in 


the appeale, and the other a plea in barre, co the King. 


Williams Juſtice, if ene kill another, and cf this he is indicted befoze us, and 
the indictment is quod murdravit, we may cleerely pꝛoceed fo to arcaign him. 
Flemming chiefe Iuſtice agreed with him herein, the whole Conre was clccre 
of opinion, that in this caſe there was a Diſcontinuente of the Pꝛoceſs „ in the 
pꝛaresdings of che en the Plaintiffe part, which can no wapes be aidcd, aud that 
no amendment, is eber to be allowed incaſe of an appeale, and io the Judgement 


_ ofthe Court was cleerely fog the Defendant , and againſt the Plaintiff, fo2 the 


A Writ of &r- 
ror to re verſe 
a judgement 
given in the 
C. B. in debt 
upon a Bond, 
dc. 


| quod nota. 


quaſbing of the Appeale, and accozdingly the Rule of the Court ws entred, that 
the Wiat of Appeale ſhould be quaſhed,and abate, and the De kendant viſcharged, 


John Baſepole Plaintiffe againſt William Freeman 
; Defendant, entred Trinit .8. Jac. B. R. 
Rott. 1222. 


Na nt of Erroz fox to reverle a Judgement given in the C. B. in an Action 
of Debt upon a Bond, conditioned, and fo2 perfozmance of an award, the Er- 
ro2 Alſigned, and inſiſted upon, was upon a matter of Dilcontinuance, and as touch⸗ 
ing this erroz, the cale appeared to be this, that after the matter in law, as touching 
the award, the eutrie upon the roule was, that of this matter, Curia adviſare vult, 
untill ſuch'a terme, nap this was upon the principall poynt, and the matter in law, as 
touching the award, and the parties did overſlip one whole terme, without mo- 
ving of any thing at all therein, the queſlion was, whether this were a Diſcontinu⸗ 
ance, of all the proceedings or not, and herein the queſticn was, whether there ought 
to be in ſuch a caſe, the like cntrie, and continuance of pꝛoces, (after that the Court 
hath taken the mater wholly into their hands, and conſidcration, ) as there ought fo2 
tobe in other matters. It was argued ſoꝛ the defendant, in the write of erroz, that 
this ſhould be no Diſcoutinuauce, aud lo no crro?, becauſe that this is the act of the 
Court, che which Gall not make a Diſcontinuauce, in pre judice of the party, for when 
the Court hath taken this matter into their conſideration, to od vile upon the matter 
in Law, and ſo to determine che ſame, by this the parties themſe lves, are ipſo facto, 
harged, and ha ve not after this, auy day in Court, and without this, there can be 

no Diſcontinuance, Curia ad viſare vult, be it fox Twenty peeres, this entrie of it 
ſelf, is a good Continuance of the matter in Court, without any other euttie at all be- 
tween the parties, for that this entry, of a Cur ia adviſare vult, is meerely the act ot 
the Court, and the parties have now no more ta da, but fo to attend the judge ment 
and Reſolution of the Court herein. Lelverton Juſtice, cleerely, this acc of the 
Court is no Diſcontinuance. Goldeſmith, fog the Plaintiffe, that this a Diſconti- 
nuance, and ſo the judgement erzoneoussfo2 as well, as by ſuch an entry, one terme 
map be paſſed over, by a Curia adviſare vult, by the ſame reaſon it map ſo be fo? a 


whole 
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yeere, aud ſo foꝛ 7. peeres, by ſach an entry, De curia adviſare vult, and nothing 6) Ty, 
on this dane. Geo. Croke fo2 the Hlaintiffe, that after this cuttie, Be Curia avi. 
fare vult, the letting flip of one whole terme, without doing any ching at all herein 
is a Diſcontinuance of the pꝛeceedings in Court, by the booke of 46. E. 3. fo. 26. 
a. the law will ne ver give liberty to one, fo? to let ſlippe a whole terme, without ano 
pꝛoceedings, for as well as he may ſlip one terme, by the lame realen a whote yearc. 
fo2 in ſuch caſes, and upon [ach entries, the court fill uſeth (or to give a day fo1 (his 
over, and then ibe ſame is to be moved again, and lo to häbe atule fꝛom day to day, 
untill Judgement be given, auo not to pretermit any one whole terme, without a 
motion made to the Court ko; io deliver their optutons in the cauſe, or to have an o⸗ 
ther dap by the Court appopnted fo the fame — Williams Juſtice, Fn the 
old booke of Entries tit. error per Dilcontinuance fo. 293. pla. 3. where it ap- Old Book of 
peares, that luch an entcie, De curia adviſare vult, map be om terme to terme, Entnes title 
and if they let flip, luch au enttie, in any one terme, this is a cleare Diſcontinuance, error per diſ- 
Geo, Croke upon ſuch an entrie, De curia adviſare vult, they ought foz ts appoynt e 
a dap certain fo; che ſame, ad audiendum Judicium Curiæ. Mote, that an to the ers 0.293 Pl.. 
roz aſſigned, fo2 the mattec of Diſcontinuance, by letting paſſe a whole terme, with- 
out mor ing the Court fo their opinions, after the entry De Curia adviſate vyiite 
being the onely act of the Court; It was clecrelp held by all the Court ( except 
Williams Iuſtice, ) that this was no Diſcontinuance, and ſo no eiroꝛ fo? toreverſe | 
the Judgement given in the C. B but that the Judgement there given, notwiths I #25 nc 
ſtanding this er202 ought to be affirmed. As to another erzo; aſſigned, veing a carr 
matter in law, as touching the awarde it ſelf, aud che validity of che ſame, the Iudges epin 3 of 
prima facie, did ſomething doubt of the lame, and therefoze they delivered nodirert the court. 
opinion therein, but by Yelverton Iultice, if a man doth promiſe fo; ſd pay unto an- by 1 bot by 
other 20 l. at Pichaelmas,and this upon good Conſideraiton, if he paye s thts accord» c. IE 
ingly , he demanded of Geo. Croke being of Councell with the Plaintiffe , in the f 
writ of « rro2, whether ibis ſhall not be a good diſcharge of his promiſe. Geo, Croke 
agreed this to be a good diſcharge of bis pjomile, then Yelverton Juſtice demanded 
of him, what difference there was, between this caſe befoze put, and the caſe of an 
arbitrement, where the arbitratozs do awarde him fo co pay this monep, ſa due as be⸗ 
foze, and ſo he was cleere of opinion, that the awarde was good, and that by this 
awarde the partie is diſcharged of his pꝛomiſe, this being a benefic unto him, and 
this was the principall cale,afcer ſuch a pzomiſe made foz to pay 20. l. they ſubmitted 
themſelves to the award ol, ct. who did then award him to pay the 2 ol. this was a good 
awarde, and by this awarde, the one was to have the 20. l. and the other to be thereby 
diſcharged of his promile, and ſo a good a warde made, foz both parties, and it it be 
exprelled in the award foz to be, pro, & in conſideratione of the pꝛomiſe, then cleer: 
Iy, this is a good awarde, foꝛ there, by this be is diſcharged ot his pꝛamiſe, and ſo 
there is an equall benefit to both the parties, (s) the payments of che money, to the 
one, and to the other, that by this payment, the pꝛomile is gone, and he is cleerely 
of and fꝛom the ſame freed, and diſcharged: che whole Court ſeemed to agree with him 
in this, that this was a good awarde, and ſo the Judgement in the. C. B. well given, Coke 8.08 for 
and ts be affirmed, but as to this, (being the matter in law) they delivered no poſt- 97, 98. Baſe 
tive opinion, (as to be bound by the ſame, ) but inclined to be of opinion fo? the affir- poles caſe. , 
mance of che Judgement, (ce moze of this at large, with the reaſons of the Judge- 
ment, Coke. 8. pa, fo. 97. &. 98. Baſepoles caſe. - 


Scriven Plaintiff againſt Wright Defendant. 


— Ote, that a motion was made to the Court, on the behalfe of Scriven, that the « priſoner 

Defendant being in execution, at his ſuite (oz Debt, to him due, and he having not tobe in! 
moe liberty then was convenient foꝛ a priſoner to have, and that he lived at his plea- ſetters but for 
ſure, without any reſtraint, and therefoze foz the moze ſpeedy payment ok his debt, the Tuc of 
Court was moved to haue bim kept, in arcta cuſtodia (s) to be kept in fetters. Wil- caſe of an cx... 


lams Iuſtice, pou can ne ver ſhew anp ſuch preſident for this. Groke Iuſtice, he ſhall ecucion, 
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never be kept in fetters, but fo2 a criminall offence, and not where he is in, upon an exe. 
cution , the whole Court agreed in this cleerely, that he ſhould not have feticrs, 
but fo2 criminall offences, but 8pvcred that he ſhould be reftrayned of his liberty, 


Foſter Plaintif againſt Hal Defen- 
dant, and entered. Hi l. 8. 
Iac. B. R. Rott. 1199. a 


an ation of I N an action ot treſpas fo} breaking and entring his houſe at 11. of che clocke at 


treſpas, for 
breaking and 
entering his 


houſe de. 


Semi ynes 
calc, 


Iudgement 
given tor the 
plainciffe. ; 


1 
3 


night, and taking of the Plaintiffe away, and c erying of bim befoze one aſter 
Conniſeby, a Juſtice of the peace, & ad damnum, and the defendant, being a Con- 
ſtable, doch Juſtify,bp vertue of a warzant to him directed, om Mr. Conniſeby a juſtite 
of the peace, fo2 the taking of the Plaintiffe, and bꝛinging ot him before him, ro ane 


ſwer, & and the onely queſtion was—whether this J uſtification was good oz not, 


Williams Inſtice the warrant here is generall, the defendanc ſhe was here in this 


Juſtification, that by vertue of the warrant he came into the houſe, at 1 1. a clocke at 


night, and did there take him, and brought him befoze Mr. Conniſeby a juſtice of 
peace, this is no good Tultificacton cleercly. Geo. Croke. there was a warrant ſent 
out by a Juſtice of peace to the Conſtable, and that be ſhould immediately take him, 
that he came to his houſe, and bid him open the doo, the which to do, be refuſing, he 
break, open tbe door, and ſo took him awap. Williams, & Fenner Iuſtice , he could 
not break open the houſe in the night, for any thing , but foz felonp. Wil- 
liams Iuſtice, this is a moſt perilous example, to break a mans houſe in the night, by 
fozce, and by vertue of a generall warrant, allo it is cleere, that a Conſtable cannot 
Juſtify the breaking of any mans honſe , unleſle it be in caſe of felonp. Flemming 
chiel Iuſtice, this is the act of a Conſtable, chis is a matter not wozch the argument, 
being ſo cleere a matter agreed cleerelp, with Williams Iuſtice, that this Juſtifica- 
tion is not good, and that a Juſtice of peace ought not fo2 to make ſuch a warrant, 
as was made in this tale, unleſſe that the ſame be, in caſe of felony, oz Treaſon, and 
be oughe then, fo2 to expreſle this in his warrant, and that fox the greater care to be 
had in the execution of ſuch a wartant, in this caſe, the Conſtables erroz cannot ſave 
him harmeleſſe, there is no doubt at all to be made of this cale, it being very cleere, 
that this act of the Conſtable is no wapes warrantable and ſo the Juſtification here 
is not good. Yelverron Juſtice, agreed with him cleerelp in this, that this Juſtifica⸗ 
tion is not good, but the Conſtable is lpable co be queſtioned, foꝛ this ſo unjuſt, and 
ſo illegal! an act done by him, and his ignozance et the law, herein, will not ercuſe 
him and it is reſol ved. Coke. 5. pa. fo. 19. 6.8 Semaynes taſe, the houſe of every 
man, is to him, as his caſtle, and foꝛtreſſe, as well fo his defence, againſt infury, and 
violence, as fo2 his repoſe, and there. fo. 92. fo; felony, oz fo ſuſpiction of felony, 
the officer of the King may break the houſe, and cake the fellon: but there reſolved, 
that the Sherife, upon an execution, at the ſuite ofa Common perſon, cannot breake 
open the houſe of any oue foꝛ to do execution, much lefſe may a Conftable break a 
mans houſe, and take hin. away, by fozce of an ozdinary warrant fhom a juſtice of 
peace, and not incaſe of felony , no2 of treaſon, ſo that this was here a meere cor- 
tious act, in the Conſtable, and no wapes to be juſfified by him, and the Plaintiffe, 
hereby verp much wronged, and damnilyed, and hath juſt cauſe of action, and the 
Juſtification here, being not good, the Plaintiffe, hach good cauſe to recover, and ſo 
the whole Court agreed cleerely in this, that the defendants Juſtification here is not 


good, and ſo by the Rule of the Court Judgement was entered for the Plaintiffe. 
King 
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King and Long Plaintifs againſt 
Lorking Defendant. 


IN amn action upon the caſe bꝛought fo) ſcandalous wozds, ſpoken by the Defendant, 

of the Hlaintiffs, which wozds were theſe, (s) Pr. Matter was rovbed, of 40. 1. 
and of lo much plate, and that Long, and King have the ſame , and fo; which, (by 
God) they will be hancged;fo2 thele wozds thus (ſpoken, the action was bzought, and 
the ſame laid to be ad damnum,&c.the Defendant pleaded not guilty a verdict given 


Action vpon 
the caſe for 
wor ds, &c. 


fo2 the Platntifie. It was mo ved in areſt of Judgement, that theſe wozds are not. 


actionable. Hen. Yelverton fo2 the Defendant, that the wozds are not actionable, be» 


cauſe it is not here (s charged, that they knew of the felonp , and conſented unto it. 


Goldſmith fez the Plainciſfe , that theſe wozds are ſcandalous and actionable , fe2 
where the life of a man map be taken away, and wozds are ſpoken to this purpoſe, 
luch wozds ſhall be actionable , and ſo it is here in this cale, Mich: 36. & 37. Eliz. 
between Ball Plaintiffe againſt Reanes Defendant. An action upon the caſe fez 
words ſpoken of che Plataziffe, being, Ie is a cunning knave , and acquainted 
with moze cut tpurſes then any man in Northamptonſhire; and there is not a purſe 
cut within twenty milles ot Wellingburrough, but he bath his part in it, adiudged, 
that thele wazds weze actionable. Velverton Iuſtice, if the wozds had been thele— 
(s) ſuch, and ſuch were the goods of ſuch a one, theſe wozds of themſelves are not 
a tionable, but when he ſaith further, as here in this caſe , and fs2 that pou ſhall be 
hanged, this implies, that they were ſtollen, ano by this it ſhall be intended that he 
knew of it, tic ſe woꝛds here are actionable. Williams Juſtice,thele woꝛds are verp 
ſcandalous, and cleerelp actionable,the latter wozds do here verp much aggravate 
the matter of ſcandall. Yelverton Iuſtice, if one do (ap of another that he hath de⸗ 
ſerved fot to ſtand in the Pillozy, it hach been adjudged; that theſe woꝛds are actio- 


Mich, 35.% 
47 .EHZ. 

Ball Plaint. a- 
gainſt Reanes. 
action on the 
caſe for words, 


nable. Flemming chiefe juſtice , In thts caſe here in queſtion , and the wozds 


are ta he layd together; fo to prove his intention, and what he meant by his ſpeak⸗ 
ing of thele wozd, (s) che beginning, the middle, and the end ok theſe wozds, here a 
Robbeꝛp is lapd to be done, and he hath the goods, fox which he will be handed. 
this cannot be done, unleſſe he knew of it, without all doubt, ſuch wozds map 
touch any mans reputation, and credit, to be ſpoken of bim, ſo that it is very plapne, 
that by his uſing of theſe woꝛds, his meaning was, that he had not theſe goods ho- 
. nefily, but that he might be hanged fo them, theſe wozds are very lcandalous, and 
do import very great defamation, the fame, and reputation of a man is as prect- 
ous to him as riches , nap, as his life, cleerely theſe woꝛds are actionable. C roke 
Tuſtice agreed in opinion that the wozds are actionable, being ſpoken adviſedly, (as 
here they ſeeme fo} to be ſs ſpoken, thep being malicious and very ſcandalous words, 
and ſo clecrelp actionable, and ſo by the cleere opinion of Flemming chiefe Juſtice, 
Williams, Yelverton, & Croke Juſtices, theſe wozos here as they are lapd in this 
Declaration, are very—ſcamalous and actionable. Fenner Juſtice , ſomething 
doubten of che wot vs, and that the latter wozds, in the Concluſiou did not aggrabate 
the fozmer wozds, but all the reſt of the Judges differed (om him in opinion, and 
ſo by the rule of che Court—Judgement was entered fo2 the Plaintiffe. 


Berefoorde Plaintif, againſt Pref- 
ſe Defendant. 


[* m Action upon the cafe brought fo2 ſcandalous woꝛds ſpoken by the Defend. to 
che J9lainciffe, as namely, — you have ſpoken wozvs—whith J thinke are Tres- 
ſon—aiiv upon thts, Ye went unto a * of Peate, c infoxmed agatuſt jm, who 

2 . ere- 


Judgment gi- 
ven by the 
Court for the 
Plaintiff. 
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thereupon bound him over to the Aſſiſes,to anſwer the lame, & bound the Defen.bcing 
a Miniſter, to pꝛoſecute, the which he did there accoldingly, and the Plein. was acqui:- 
ted by verdict, aftezwards he bꝛought his action upon the cale againſt hum foz ſpeaking 
of thele wo2ds, as befoze, upon Non Culp.pleaded, the Turp found fo2 the Plaiutif rc 
was moved in arreſt of judgement that theſe wozes are not actionable,Geo. Croke 
fo the Dekendant, that the words are nat actionable, being too gener all, the caſe was 
this, two were arguing together, the one of them laid to the other, J can prove thele 
woꝛds ſpoken by pou, to be treaſon, and this was as they were ſo arguing together, 
and therefoze not actionable, he ſaid Mr. Beereſord hath ſpoken wozds which are 
treaſon, the which J can pzove, the woꝛds ſpoken were thele, and upon this occaſion, 
(s) they being ſpeaking ok the—benevolence of the King, the Plaintiffe ſaid, J core 
not foꝛ the Ring, nor pet foz his benevolence , theſe wozds lpoken; and upon this 
occaſion, and thereupon the Defendant did ſpeak the woꝛds to the Plaintiffe, which 
wozds, lay altogether, are not actionable. Iohn Moore fo the Plaintif, that the 
wo2ds are actionable, as touching actions upon the cale foꝛ wozds, theſe two gzoumds 
map be lapd, to make wo2ds actionable. Firſt, che wozds muſt be fpoken malt: t- 
ouſiy, and*they are tg be luch wozds, ag do tend unto the ſlander and defamation of 
the partie, of whom they are ſpoken , and that he map be puniſhed by the law fo 
n excinll them. 2. they are tobe ſuch wozds, as do french to his hinderance, and viſcredic, and 
Tucker De. koꝛ which he might be impriſoncd, ik true, and to this purpoſe, there was a calc, be- 
fendanr, tween Rewdam Plaintiff, and Tucker Defendant, an action of the caſe fo2 wozds, 
being, Thou art a Concealer ok felory, and ic lyeth in my power to hang thee, 

Hill. s. Jac. theſe were generall wozds, and ſhewes not how, and yet they were adjudged to be 

B R. enter Aſtionavle, and there was a caſein this Comt. Hill. 5. Iac. Blanch Flower Plaintif, 
Blanchflower againſt Atwood. An action upon a caſe for wozds, being, J will hang thee, fo 
Plain, againſt thou haſt ſpoken woꝛds which are high treaſon, adjudged that che wozds were actio- 
Arwood Pe- nable, thrreit was moved in Arreſt of Judgement, that the woꝛds were too gencrall, 

brit the Court made auſwer, that the ſpeaking of the woꝛds was matter of ate, and 

therdfoze he ought not to utter the words pꝛeciſely, adjudged actionable fo2 chat the 

ſpeaking of tbele words is a great ſcandall, and there RESOLUED, 

that loꝛ theſe wozds, (J will hang chee , foz thou haſt committed felony, ) an action 

lpeth. Hen. Yelverton fo} the Dekendant, that the wozds here are not actionable, as 
ſo2 Blanch Flowers caſe cited, this doth very much differ kꝛom our caſe , eo maintain 

| | an action upon the caſe foꝛ wozds, there ought to appeare malice , and rancour of 
heart. and all this appeared in Blanch Flowers caſe, being, I will hang vou, in theſe 

woꝛds appears great malice , here in this cale, one map ſpeake treaſon, out of the 

mouth of another, and without anp malice at all, and ſo praped Judgement fo2 the 

defendant. Williams Iuſtice, theſe are very naughty wozds, if a man ſpeakes trea- 

ſonable words, is not this ſufficient fo2 to make him a traptor, and ſufficient to bring 

him within the danger of the law, thele wozds, as here, are ſcandalous, and actiona- 

ble, fo) theſe wozds, Thou art a traitour generally, no action lyeth clcerely, but 

be adds theſe words, (s) and J will prove ic, then they are actionable, Fenner lu- 
ſtice agreed that theſe wozds are actionable. Croke Juſtice, if there be aperemptorp 
accuſation, and that he will p2ove it, theſe words will be actionable, but if ic be onelp 

à Caveat, and fozewarning by theſe wozds ſpoken, (s) as I doubt of theſe wozds, 
and that he would goe, and enquire whether cheſe words were treaſon; words 
thus ſpoken, and in this manner, aze onelp by wap of reprehenſion, and not of ac- 
cufation, J am in ſome doubt, and J will aſke Counſel , whether che ſpeaking of 
theſe woꝛds be treaſon, if it were in this manner, this would very much mittigate the 
matter, but in this caſe here, beſides the woꝛds ſpoken , here was a further pzoſecus 
tion, by Jnfozmingof a Juſtice of peace of the ſame, and ſo cauſing him to be bound 
to Anſwer the ſame at the Aſſiſes, In Blanch Flowers caſe,therewas a peremptory 
accuſation, which makes it a ſtronger cale, this here in this caſe in queſti an there is 
a poſitive charge, as namely, you have ſpoken words, (which J chink are treaſon ) 
02 which are treaſon , as J think, and then, (which ewes his malice ) be com- 
playnes to a Juſtice of Peace (and endeavours what he can to pzove che wozds) but 
| the 
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the partie was acquitted, and (ſo lap all the Wozds and p3oceedings together, the 

woꝛds are then ſcandalous, and Actionable, and a great veale of malice appearch 

in the pꝛoſecut ion. Flemming chief Juſtice , theſe wozds are ſcandalous and ac: 

tionable, but he moved the Defendant foz to pap the Plaintiff 10. 1. fox his dam: 

mages, who anſwered that he was but a pooze man, and unable to pap. Je 

was thezefoze by the Court referred to Warberton juſtice to make an end of it, but 

by the Rule of the whole Coart, judgement was given and entred fo2 the Plan- 

ciffe, but execution was to ſtay till Mich. Term, to (cc if an end might be made of Judgment gi- 
it, in the interim, and alſo the Plaintiffe by Oꝛzder co-relcas to the Defendant all ven /or the 
his dammages but 20. l. and ſo the Judgement was given by the whole Court foz ene 
the Plaintiff, with a ceſſat executio fo a time. 


—— —ꝓU—ä — i 


Wale Plaintiffe, againſt Hill Defendant, 
entered Hill. 8. Jac. B. R. 
Rott. 1142. 


Nan Action upon the caſe bzought fo: a Conſpiracie, fo2 conſpiring to indite 4, action up- 
him, foꝛ the ſuppolcd Counterketting of a Letter, conirary to the S:atute made 33. on the caſe 
H. S. cap, 1. and foꝛ malitious pzoſecuting of the ſame indictment at the Aſliſes a: for a conſpi- 
gainſt him, and chat of this the Jury there did acquit bim, and foz this the Acti- 700) e e 
on bꝛougbt, and declares ad damnum, &c. The Delendant makes a ſpecial amet 

juſtification in this manner (s.) he ſhcwes how that a ſtranger that was unknown 

co him, and that this Stranger bzought him a letter from one of his friends, the 

which was a connterfeited Letter, and that with this Letter he had couſened him 

of 30. l. that the Plaintiff, and he which bzought this Letter to him, were both of 

them unknown to him, but very like, and that at the lame tune, when this letter 

was bz0ught unto him, thꝛee others were then pzeſent with him, and did ſee the 

deliverp ok the Letter to hum, and they ſaid, that if chep did ſee the partie acaine, 

& could hear him ſpeake,they ſhould know bim again, that afterwards, they with him 

dio ſee the Plain. and conceiving bim in all likelihood to be the lame parte, they all a- 

grecing this to be lo, upon all this ſuſpition, e complained of him to one Pr. Collins 

a Juſtice of Peace, who lent his warrant fo2 bim, upon his examination of him, finding 

good cauſe of ſuſpicion, did binde bim foz to appear at the Alſiſcs, and did alſo 

binde the Defendant co appeare there, and to pꝛoſecute againſt him, the which he 

there did doe accoꝛdingly, and came and ſhewed all this matter to the Jury , and 

that the Jury there did then acquit him, and ſo juſtifies his proceedings againſk 

him. To this juſtification the Plaintiffdoth demurre in Law, fo that the only 

point was, whether this Juſtification be good oz not. Davenport fo the Plain- 

tiff, that the Juſtification here is not good. It appears by 2,H. 7. fo. 5. H. 7. 

5. 26. H. 8. fo. 9. and 7. E. 4. fo. 20.that common fame in ſome caſes may be a 1 

good Juſtification in a falſe impꝛiſonment, but this is to be taken, if che caule 1 

fo2 which he was taken be publicke , but otherwiſe it is where the cauſe is pꝛivate, 8. fo. 9. 7. E. 4. 

foꝛ taking of a mans goods in a pzivate manner, there he ought to ſhew ſpecially, fo. 2. 

that the goods were found with him, and in his poſſeſſion, and not to goe by be⸗ 

lief, and to give credence to every particular man, but be ought fo2 co ſhew ſome 

good and apparant Cauſe co the Court, and ſs is 7, E. 4. fo. 10. 13. H. 4. fo. 2. 

by Hankford: if an Action of debt be bzought againſt I. D. and a Capias to the 

Sherik, who by this writt, takes a man named B C. he may have a writ De Faux 

impriſonment ugainſt the Sherif, and he cannot here juflifie, and deceptus de facie 

this will not ſerve his turn, but he ought to look co this at his perill, and ſo concluded 

fo the Plaintiff, that this Juſtificationis not good, Geo. Croke, foz the Defendant, 

that che Juſtification here is good, the conſpiracy, as it hath been ſhewed was foꝛ con- 

ſpring to have the Plaintiff Indicted, fo; counterfeiting of a letter, contrary be the 
acute 
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Worrell. 


The poulte- 
rers caſe in 
Star chamber 


ſtatute of 33. H. 8. cap. I. it appeares by the book of 11. H. 4. fo. 91. a. that it is 
not materiall, whether the Juſtification be true 02 not, bnt there onghc in the lame 
to be alleadocd a Colourable cauſe of fulpition , and then it is good. 42. Eliz. there 
was a caſein this Court between Payne and Rocheſter * In an action upen 
the caſe in the nature of a Conſpiracy, top pzocuring him to be Indicted, for ſuppoliev 
robbing of um, the Defendant Juſtificd, and in this his Juſtification ſhcwed bow 
that he was robbed, by perſons to bim unknown, and that oncof them vas upon a 
Bꝛown horſe, and had a white cloake,and was like unto che JÞlatnciffe, and upon this 
he complayned unto Juſtice Gawdy, who upon his examination , finding caule to 
ſuſpect him, did commit him, and binde him over, gc c he did like wile bind the Deken⸗ 
daut fo) to pꝛoſecute againſt him, the which he actoꝛdingly did, ct the Jury did acquic 
vum, æ lo jaſtifie. To this Juſlificacion the Plaintiff? demurred in Law, and this was 
ruled to be a g90I Jultification, and there ts no difftrence between this caſc, and the 
caſe now in queſtion, but onely in the names of che partits. The like caſe was in 
this Court, Hill. 5. lac. B. R. Rott. 857, between Cox and Worrell, In an 
action upon the caſe foz a Conſpiracp, foz pꝛocuung of him to be Indited, koz ſup- 
poſed raviſhing of his daughter, of which he wes acquicted, the Oekendant did ju- 
Ntifp , and fo: cauſe did ſhew, that his vaughrer did complapne unto him, and crped, 
ſaying, that ſh? was raviſhed by the Plaiifiite , upon this he Complapned to Sir 
Thomas Grymes a Juſtice of peace, who upon his examination, found the matter 
very ſuſpiticus againſt him, and upon this, he bound him over, and bound the Defen- 
daut to pꝛoſecute agatuſt him, the which accozdingly he did end the Plaintiff was bp 
the Jurp acquitted, and this was here ruled to be a good juſtification, and that the 
action upon the caſe fo2 a Conſpiracy did not lie a gainſt him and ſo in che caſe now in 
queſtion ther — being no difference between them here in this his Juſfificatisn : that 
the partie Plaintiffe was like unto the partie, that brought unto him the Letter (s) 
Similis vultu, and like in ſpeech and ſo the juſtification is good. Jk he had been hire 
Indicted upon a law, whereas there was no luch law, this would be a void indictment 
but here this —Indictment was to bring him within the compaſle of che law, of 33. 
H. 8. cap. 1. that ſo he had done that Contra nos, which do frame, make, and coun- 
terfeft ſuch lelke letters, and tokens, thereby, ad recipiendum pecunias, and here be 
was indicted, for acting, and doing of this, contra ſtatutum in eodem caſu edit. & 
proviſ. bete he was acquitted by the Jurp, but no cauſe of action foz him to have fox 
this. Williams Tuſtice, i yon had ſaid, and ſhewed in your Juſtification that you 
bad been robbed, oz couſened by this falle letter, thus bronght unto pon, and that 
yon hat pur ſelf luſpecteb the Plainciffe fo2 the ſame, and that thereupon pou hav 
complained, pzoſecuted, and gwen eb:deuce againſt bim upon thele or the like proba- 
biltttes, this had made the Juſtification gosd, but here it is not ſo expreſſed, and ſo the 
Juſtification is in this too ſhort, and not good. Flemming chiefe luſtice, there 
was a caſe in the ſtatre- chamber, the Poulterers caſe who ſent his man befote him 
one wap, and he was robbed going down a hill, another way, and ſuppoſcd that the 
other Poult erer had robbed him, his ſervant ſaid unto him, there goes one befoze as 
like the partie that robbed pov, as can be, he then demanded then of him if he was 
ſure of it, whereupon he went to him, and then ſayd, it is he. and upon this he did 


charge him with it, cauſed him to be indicted, and he wos by the Jury acquitted , aud 


fo brougbt his action, ik pot: will charge one upon ſuſpicion meerely, without anp 
other probabilitics, to warrant this, this then is a cleere Conſpiracy , but otherwiſe, 
where there are good and ſeeming pꝛobavilityes, thep onght not to lay that he is the 


ſame partp, ko then il it prove not lo, this is playn malice, or if the Juſtice of Peace 


to whom he complains , doth not find ſuch matter upon his examination, as that 
he thinks him wozthp of commitment, and yet the pattie will pzoſecuce an Indire- 
ment agamſt him, any he is acquitted, here an action upon the caſe for a conſpiracy 


well licth, fox this is malice apparant. Croke Juſtice, where it is laid in facto that 


there was an offence committed, there to ſap, Communis vox, & fama will well 


ſerve the turn, and fuſpition withall, but where no ſuch offence was done, or com- 
| mitted, 
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done in facto, then to pꝛoſecute him, ts plaine malice, and if he be acquitted fot 
ſuch a proſecution, an Accton upon the Caſe well lyeth here in this Principal 
Caſe, the pꝛoſecution is not grounded upon bis own ſuſpicion 4 but upon the 
ſuſpition of others, and ſs fo) this caule , the juſtification is not god: this con- 
ſtruing by letters is coo uſuall a thing. If a man indite another upon pzoba- 
bilities, and relies only upon chem, and the p An T JE indictey 
be ACQUITTED be ſhall not have foz ths an A C T 4 © 8 


upon the caſe foꝛ a conſpiracie, a man is to gzound his indictment, and his p:olccit-- 


tion thereupon, upon his own fulpticton, and thts his luſpition, ought alſo to be 
grounded upon othez pzobabilities, and this ought to be his own ſuſpicion, and not 
the ſulpicton of others , otherwiſe his juſtification will not be goed; and hercin he 
hach failed in this caſe , grounding his proceedings, and his juſtification thete by 
upon the luſpition for theſe thꝛee other perſons, which he ſaith were pzeſcnt with 


bim, when che letter was deltvered co bim, and that they ſaid, that ik they did ſee 


the partie againe, and heard him ſpeak, they ſhould know him, and ſo they aftet⸗ 
wards ſeeing the laintiff, and hearing of him ſpeak , they conceived bim, in alt 
likelihosd to be the fame partie, and upon this their ſuſpition, he complained of 
him, and pꝛoſecuted againſt him, and the Jury did acquit him lo that here wag 
nothing at all g:zounded upon his own luſpicton, and ſo his juſtification not good 
and che Plaintiff toz this had juſt cauſe of action, Croke Juſtice, when à rob- 
berie is done, it is verp uſuall then to make hue and cry afcer che Felons; and to 
denote the parties by delcriptions (s.) of their Yozſes, viſages, aud apyarell , 
and if they meet any in ſuch a manner deſcribed, fox to make Cap of them and it 
appeareth Coke 4. pa. fo. 145. in Cutler and Dixons caſe, that an Action up 
on the Cale doth nat lie, where a man doth purſue the oꝛdinarp way of Juſtice, aud 
ſo by che opinion of Williams and Croke Jultices, and of Flemming chief J .ſtice, 
the juftifica:ion here is not good, and che Plantiff hath juſt cauſe of action, but 
becauſe the Court was not fu. l, æ che matter being in reference foz to be ended by wap 
of mediation, the Court did fozbear co gibe anp judgement in this caſe, and as 
concerning the Tut of conſpiracte, ſre Coke 9. pa . fo · 26. b. in the Caſc of the 
Abbot de ſtrata Mrcella where it is ſaid that by che common Law, ns conſpira- 
tie lieth when the partie was tndtccev: but alchough he be indicted, if che indictment 
be not ſufficient in Law, the partie hall have his Mit of conſpiracie , and ſee 
Coke 9. pa. f0.36. b. in the Poulterers caſe, where the Init of conſpiracie doth lie, 
and where not. 


Lucas Plaintif againſt Fulwood Defendant, 


N an Action of Debt, the Declaration was in placito debiti, and declares as fo2 
an Annuitie, as in a Wi, De annuali redditu a retro fore, it was 10. s. de 
annuali redditu arere, upon the generall iſſue pleaded, a verdict was given fo) che 
Plaatiff. It wagmoved in rareſt of judgemenc,thac the Declaration here is not good, 
being ia placito debiti, and by the Declaration it appeares to be fo2 che arrera- 
ges ofan Aunuitie. It was urged foz che Plantiff, chat the Declaration was 
good, being fo? 10. 8. de annuali redditu, aud that ſo it hath been in this Court 
adjudged, that fox an Annuitie granted co one foz pears, an Action of Debt 
well tech, but otherwiſe it is foz an Annuitie granted to one fo? life, oz in fee. 
L elverton Juſtice, upon the firſt moving of this, concetved the Action of Debt to 
be well bzought, and ſo if Leſſee fo pears giants an Annuitie to another foꝛ pears, 
an Action of Debt well liech foꝛ it. Williams Juſtice, he needs not to ſhew any 
matter of Annuicie , but he oughc foz co count, as in another =. debt. 
8 elverton 


mi'ted there, other wiſe it is, and this will be the difference, koz ik no offence were 


— 
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Coke 4. pa- 
fo. 14. 6. in 
Cutler and 
Dixons cafe. 


caſe and ad 
by way Ft 
mediation. 


An action oł 


Debt fot the / 


arrerages of 
an Aunuitic: 
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Velverton Juſtice, the Declaration here is, debet, & injuſte detinet, (and alſo 
there is the wozd ) ( Subſtraxit ) which pꝛoves this to be an annuicp, Sr. Rob, Hit. 
chin, fox the Platuciffe , that che Declaration here is good, and the action well 
bzought, as it is laid, that an action of debt, will lie fo2 a renc-charge granted fo2 
teres, becauſe that it hath continuance, and ſo alſo for the arrerages, but otherwiſe 
it is incale of a freehold , here in this caſe, is the wozd ( Subſtraxit) the which 
moves this fo; to be an annuitie. As co the manner of the Declaration, if che ſame 
have matter of ſubſtance in it, if woꝛds, which are Nugatory, be therein added, this 
ſhall not make the Declaration to be bad and vitious. Geo. Croke fo} the defendanc, 
that the declaration here is not good, and it appeares , Coke. a. pa. fo, 36. ju 
dar og walcots caſe, that this is matter of Subſtance, and not of to:me in the Declaration, 
Waleots caſe. and the ſtatute of Jeofailes of 18. Eliz. Cap. 14. doth apde Declarations which 
axe onely defective in fozme, but not ſuch as are defective in ſubſtance, as this De- 

claration here is, and ctherefs2e prayed Judgement foz the Octenvane. Williams Iu- 

ſtiee, the Plainciffe here is not to have an action of debt, ił che terme do continue, but 

tf che terme be determined, an action of debt, then lyeth by him, and this in the debet, 

& detinet, and ſo is the booke of 9. II. 7. fo. 16, 17.where it is held, chat if an An. 

nuity be granted to one fo} peercs, as long as the turne continucs, a writ of Annui 

ola Book of ty lyech foz the ſame, but when the leaſe is determined, an action of debt lieth fo2 the 
Entries fo, (ame, and ſo is the old book of Entries, fo. 15 1.in Debt for an Annuitie:but here 
151. the Plaintiffe hath fapled in his action, fo; be hath bꝛought bis action of debt, and de- 
clares fo2 an annuity, this is not good, but the Declaration is defective herein, in 

matter of Subſtance, and this cleerely is not ayded, hy any ſtatute . Yelverton Ju- 

ſtice, In this Declaration here there are all the wozds foz an annuity, and moze al- 

ſo foz debt, ſuch a vitious Declaration as this is was never Seen, ( Subſtcaxir ) is 

the word foz an annuity, here in this caſe upon this Declaration, the Plaint iffe can. 

not have Judgement, as it is an action of debt, he cannot have Judgement, becauſe, 

that it appeares by his Declaration, that this was incaſe of an annuitp, neither can 

he have Judgement as for an annuity, becauſe that by his Declaration, he de- 

mands the ſame, as a debt, and thcrefoze he ſhall not habe his Judgement, the one way 

nog the other, he ought not here to have declared, De annuali redditu, but the 

fozme is, De placito quod reddat ei, &c.quas ei injuſtedetinet,fc,ert unde &c, and 

ſo is the foꝛme, as it appeareth by the old booke of entries, as befoze is remember; 

ed, and it is cleere, that this woꝛd ( Subſtraxit) cannot be in caſe of debt, but in caſe 

Judgment gi- of an Annuity, the Court, (fo; the realous befoze alleadged, were all cleere of opi- 
* nion that the Blaintiffes Declaration is not good, and therefoze the rule of che Court 

elend. cc. was, quod querens Nil capiat per billam- 


A 


Note, here Dee by Williams Iuſtice and the Court, That a Superſcdeas quia erronice, 
a ſuperſedeas ſhall not be g2anted, but where there doth appear to be an erzoz apparant in the 
to very body of the Recozd, fo; if the partie be taken, and impriſoned upon a Judge- 
: ment and execution, (whereas he hath papd the money, he ſhall not have here a 
Superſedeas,quia erronice,nor no other remedy in Court, but onely,an andita que- 

rela, and upon promile of enlargement, and not perfozming of it, an action upon che 


caſe onelp lyeth lo this, and no other remedy. 


Deane 


— _— 


— — — 
— — . — — 


— — — 
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Deane Plaintiffe againſt Newby Defendant. 


Nan Action of Debt bzongl.t,upon Nil debet pleaded, a Uerdict was found fez 
IPlaintiff. It was moved tn arreſt of judgement by John Harris becauſe the 
T9lant:ffdoth not ſhew how this Debt did firſt grow due. Jt w's adjudged. here 
in this Court, upon this difference” where a man was in debt to another in 20. I. he 
came to the partie and deſired him to koꝛbear this fo a certain time, and chat he would 
pay the lame to him at a day certain by him pꝛeßxed, there if he ſue him fo this 
20. l. after the day, he needs not to ſbew how chis grew due, kez the taking of a 
dap certaine to pay the ſame , this pzoves the veritie and ccrta:ntie of the duty, 
fa man be indebted to another upon a ſimple contract, and ſues fo2 it upon 
a pꝛomiſe to pap it, be it upen ſuch a pꝛomiſe, 02 the like, the Plantiffe ought to 
ſycw the canſe of this, and how the fame grew due in his Detlaratien, and 
therein to ſpccifte, how, and in what manner the {ime grew due, koz in the one caſe 
( s.)in the latter it was a duty pzeſently , but a day given fo? payment , but in the 
other caſe not ſo : and therefoze he onght there to ſhew the ſpeciall cauſe how the 
ſame did grow due, and lo fs the difference, which was aFrced to be ſo by Hen. Yel- 
verton, and by the Court, quod nota. 


The Daughters of Thomas Dens Plaincifs againſt 
the Executors f Dens their Brother 
Executor of Thomas Dens his Father 

__ Defendants: 


Na Conſultation praped to the ſpirituall Court, the caſe upon the conſtruction of a 

Till, aud the queſtion upon the caſe was this. Thomas Dens the Father did by 
bis will, deviſe certaine leaſes which he had of Land, unco Dens his eldeſt 
ſonne, except the ſumme of 140 f. to be papd out of it, foꝛ poꝛtions, foꝛ his daughters, 
and afterwards makes his eldeſt ſon his executor, and dyes, and the ſonne makes his 
will, and his exe cutozs, and dpes befoze payment of this money to the daughters, 
after his death, the daughters ſued his cxccutots in the ſpttituall Court fo) this money 


where 2 Plain. 
is to ſheẽw 
how debt 
ſued ſor be- 
came due, 
and where 
not. 


Note the 
diſterence. 


Dens his will 
and the 
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Conſtruction 


ef jt. &c. 


as foꝛ a legacy, tothem given by their father, and upon this A Pzohibition was prap- 


ed, and granted, Suppoſing this to be a rent,oz a Legacy iſſuing cut of land, and this 
day the daughters did move ko a Conſultation, to have pzoceedings in the ſpiritual! 
Court, in as much as this Legacp is not paid unto them, and in regard that no action 
of account lies againſt an erecuts2, and ſo is Littleton pla. 125. and F. N. B. fo. 
117. letter. C. and ſo they have no remevy,at the Common law, agatuſt an executo? of 
an executor, the queſtion here was, whether this ſhall be laid to be a legacy, the ſame 
being foz to iſſue out of land, c2 not. Hen. Yelyerton, this is not iſſuiug out of any 
Land, Yelverton Juſtice cited 4. &. 5. Ph. & Mar. Dyer. fo. 151, pla.5. 
Note that by the opinion of al! che Juſtices of both Benches, that where a man doth 
deviſe by bis laſt will and teſtament in writing, chat his executoꝛs ſhall ſell his land, 
and that one part and portion of che money his daughter ſhall have, for her advance- 
ment, and dyes, and his executor ſell the Land, but doth not perfozme the Legatpes, 
and ſo foꝛ this the daughter ſueth the cxecuco2 in Court Chriftian, a prohibition well 
lyethin this caſe, becauſe it is not a legacy teſtameutarie, bntiſſuing ont of land, by 
reaſon of the laſt will, foz the performance of which the Court Chriſtian cannot med- 
dle, but the partic may will have an ati n of—accompt at the common law, 1 by 

* 9. Eliz. 


— 


„ 


Littleton 
pla. 25. F. 
N. B. fo. 117. 
letrer. C. 
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A conſultati- 


on granted 


for the Plain. 


An Action of 
treſpaſſe, the 
Defend. doth 


juſtific, the 
P laintif de- 
murs. 


9. Eliz. Dyer fo. 264. pla. 41. where a man deviſed his—ſoccage land to be ſold by 
bis executors, and the money had fo2 the lame, to be diſpoled of in legacies, mentio- 
ned in the TAill, and one of thelegataries after the probateof che teſtament, ſued in 
Court Chriittan fo2 the legacie, and a pꝛobhibiefon praped, it was queſtion- 
ed, whether the Prohibitton did lie or not, and there by Catline, Dyer, and 
Sanders, that the pꝛohibition did not lie, fo that the monep was aſlets in the bandes 
of the ext cutors, and no reme y fo2 a legacp in the temporall Court. Velverton 
Juſtice, and the Court, ſuch a legacy is not to be ſued foz inthe ſpizituall Court, but 
by an action of accompt, at the Common law againſt the executoꝛs. Hen. Velver- 
ron, they cannot have an action of accompt againſt the exccuto2s. Flemming chief 
Juſtice, this here, is out of thc reaſon of anaccompt, and no remedp here but in the 
nature of a legacy, when the money is received. Yelverton Tuſtice, if a man de bi- 
ſech a leaſe fo2 peeres, to his executoꝛs, and doth deviſe, that bis executo2s ſhall pay 
ſo much to his daughters, in what Court ſhall ti ep now ſue fo} thts, not in the ſpiri- 
tuall £ ourt, but hers. Curia agreed with him in this. HenYelverron,no accompt ies 
againſt an executoz,of an executo2, the Court was moved, what remedy is there to be 
bad fo2 the money, by the Plaintiffe, bere in this princtpall caſe, and where the ſame 


being in the nature of a legacy, the Court was cleere of opinion, that they had no re- 


medy at the Common law foz the ſame. Croke Iuſtice, if it be a legacy out of 
land, there the ſame doth ſavour of the realty, and the ſamc may be ſued fox here, but 
where, it is not out of land, there it is as a legacy ſpirituall. and to be ſued fo? in the 
ſpirituall Court, aud not here, the Court did grant a Contuitation here in this prins 
cipall caſe. But the order of the Court (and that upon the praper ok the partie 
Plaintif,that in the prohibition was this, they would pay the legacies at Pidſomer 
day next enſuing, and if not, that a Conſultation ſhall be grantev. And as 
fo2 the Colts, the Court referred the ſame to M. Man. Secundary to conſider thereof 
and to taxe them. Lelverton luſtice, agalnſt the granting of the Conlultotion, fon 
that they ha ve theiz temedy at 1 TNA SE law, and to the which they ought fo2 to 
reiort, as their pꝛoper remedy. he whole court againſt him cleerety herein , and 
ſo by the rule of the Court, a Conſultation was granted fo; the Plaintiffs, proceed- 
ings in the ſpiricuall Court, (in cale the moneps were not papd them, at the time 
prefixed ) quod nota. 


Doctor Layficld Plaintiffe againſt Helli- 
car, Defendant. 155 

[ Nan action of tteſpas bzought, Quare clauſum fregit &c. the Defrudantpleades 
and make a ſpeciall Juſtification in this manner, by intitling of himſcifunder the 
Kings letters patents. To this plea the Platniiffe demurtes in law, fo that he in · 
ticles himſelf by the Kings letters patents, and both not plead, (as he ought to do) 
(hic in Curia prolat. ) the onely queſtion was whether the pleading here be good, 
82 not. lohn Moore fs2 the Defeudant , that the pleading of this Juſtification ts 


good, though be ds uot plead, (hic in Curia prolat. ) Hendon fo; the Defenvant, 


in this caſe, che Queene made a leaſe foz 30. yeeres, the Patent, makes a leaſe 
ts another fo2 part ot it, under which leaſe, the Defendant here doth claime, and ſo 
jaſtifies, he having but a (mall terme, wheher be in his Inſtificatibn, and pleaving, 
ought foz to hew the principall patentce, the which was wade to his leſtbr , and the 
which belongs not unte him, his Juſtification is good, without—pleading , bic in 
Curia prolat . Williams Iuſtice, admit the patentte makes 20. ſeverall aſligne- 
8 they all of them in pleading, ought to bew che Originall patent, if ſo 
be that cheydo zulkifp under it. Hen. Yelvcrton, be is here but an alligner of parcell. 


_ Williams Juſtice, in 28. H. 8. Dyer. fo. 29. pla. 200. where the differente is pur, 


when che grantee of the King doth grant over all his incereft, there che patent be- 
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loygeth to the Oꝛantee, and chercfo2e he is to ſhew the Patent, and to plead, hic 

in curia prolat. but otherwiſe it is when he grants but onlp parcell ok his intereſt Note the dif- 
awap: the King cannot con vep 02 paſſe a Leale to an other, but by bis Letters ference where 
Patents, aud in pleading of ic, the place where it was made, and the date there: oo ere 
of ought to be alledged, and alſo in pleading to ſay hic in curia prolat. ot clſe the bog mam i5 
pleadivg will not be good. | VVV eames 
Yelverton Iuſtice did agree with him herein, that be is to ſhew in pleading the e plead. hic 
place of the date in this Pꝛincipall Taſe: by the Rule of the whole Court, Judge- 4 Curia pro- 
ment was given fo} the Plaintiff, . fo2 that the Defendants juſtification here was 555 

not good , beoguſe be claiming under the Letters Patents, did not plead hic in cu- 

ria prolat. Williams Iuſtice and the whole Court cleerelp, the Defendant ought 

ts have ſhewed in his jullification, che place where che Patent was made, and dis 

vers Books there be fog to pꝛove this, and allo he ought to habe pleaded hic in Jnd 

curia prolat. and fo} this omiſſion, the jullification is not good, and ſo judgement toe he 
was given by the Court fo; the Plainciffe, 8 Plaintiffe. 


Roſſe Plaintif againſt Pye Defendant, 
entred Trinit. 8. Jac. B. R. 
Rott. 22. 


N an Action upon the Cale Sur un Aſſumpſit upon the Defendants plea, the 8 
Caſt appeared to be tiis, the Defendant fo2 good conſideration , did pfomiſe cha cafe f. n 
fo2 to appear at the next Aſſiſes, and to ſave the Plaintiff hatmelefſe there, from premiſe che 
a Retogniſance, the which was entred into by him foz his appearance there , in caſe vpon the 
perfozmance of this pꝛomiſe by way of plea,he ſhews that he pzocurcd a Certiorare to on a 4 
remove and certifie the aid Recogniſance, and that he had delivered this, tali die ad Ae 
Aſſiſas, Edwardo Coke, & Davidi Williams then Juſtices there of Aſſiſe, whe⸗ 
ther this be a good perfozmance ot his pꝛomiſe oz not, as the ſame is here pleaded, 
was the only queſlion. It was argued foz the Plaintiff that this Plea is not good, 
being no perfozmance of the pꝛomtle, 3. Aſſiſes fo. 4. b. a man was indicted at the 
Aſſiſes foz the ſtealing of two Pozſes, this was removed by a wiit of Certiorare 
into the Chancery, and fo in B. R. this was ar che ſuite of one R. the tadicement res 
moved cum omnibus ea tangentibus, and fo: that che indictment was not accozv- 
tug to the TA1it, for this was de uno equo this is there ruled to be no good te- 
movall, neitber could he be arraigned, noz received in this manner: here tie Re- 
cognifance was to have him to appeare befoze the Inſtices of 2fſiſe, the Deken⸗ 
dant here did aſſume that he would there appear and ſave him harmleſſe, and in 
performance of this, by wap of lea, he ſaith that he had pꝛocured a Certiorare, 
this is no g od Plea, no2 any petfozinance of his pꝛomiſe, and ſo the Plaintiff yach 
good cauſe of action, and his Action here is well bzought. Yelyerton Juſtice, it 
is a hundred to one that the Certiorare did iſſue out of tis Court, it map iſſue out 
of che Chancery , but it is moꝛe uſuall co be here out of chts Court, the defivety 
here of this Certiorare is iſſuable , and therefoze he ought to have in his Plea ex- 
pꝛeſſed a place where the de libery was, foz the venire facias, the which he hath not 
done, and ſo failing in this, his Plea is not good. It was alledrrep for the De- 
fendant, that as to the place, the ſame is expꝛeſſed co be at che Aſſiſes, and this ts 
ſufficient. Williams, Fenner, & Yelverton Juſtices, cleerely this is not good, 
but he ought to ſhew the place in certain, where the the delivery of the Certiorare 
was, fo2 the venue, and this is a plaine caſe , and there is no help foz it, he having 
not here in his Plea mentioned the place, fo) the Aſliſes vary in the plate of holding 
the ſame. Williams Juſtice, he ought al to have ſhewed in his Plea, that this 
Certiorare was delivered at the then next Aſſiſes, fo2 that the Alliſes map be ad- 
Journey. Flemming chiefe Iuſtice, he * cleercly in his Plea to have laid a 
2 place 
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place ſpeciallp, and certainly, fox that this is matter in kat, and iſſuable, and not wirt 

ſtanding , by the deli very of rhe Certiorare, their hands are ſtayed, yet a plate cer- 
taine ought to be laid, and this on necefſicy ought ſo fo2 to be, in all caſes, where the 

place is iſſuable. The Court were cleere of opinion, that notwithſtanding this Cer- 
tiorare, doth ſhut, and fozerloſe the handes of the Juſtices of Alliſe, yet they inight 
very well have entered tyere his appearance. The Court were cleere allo of eptnion, 

that in this his plea, he ought to have exprelled that this was the next Alſiſes, #'a1- 

though this appeares to the court, ts be the next — he ought in his plea to have 

ſhe wed this ſpectally to the Court, foꝛ that the Aſſiſes migbt be ad journed to another 

place, and cherefote the whole Court agreed in this that his allegation in his plea, 

that he Delivered the Cesriorare at the Alf ſes, is not good, but that he ought to 

ſhew the place certaine where the delivezy of the Certiorare w3s, this being iſſnable, 
and as Flemming chief Iuſtice obſerved, the places, fo; the holding of the Alliſes, 

are not certatne, but oltentimts changed, at the pleaſure of the Judges, and ſo by 

the opinion of the u hole Court, the Defendants ples here is not good, and thereloze 

by the rule of the Court Indgeinent was entred for the Plaintifle. 


- Briſcoe Plaintiff againſt Knight Defen- 
dant, entred. Pach. 8. Jac. 
B, Kott. 271. 


Nan action of Debt upon a bond, ko; not performing of covenants upon the Des 
fendants plea, and the Plaiutiffes breach aſſigned, the caſe appeared to be this, the 
Dekendant fo; a ſumme of money borrowed of the Plainciffe, did morgage his 
land unto him, by a deen poll, and foz better and further aſſurance, divers Covenants 


' by deed were made between them, that the Plaintiffe ſhould enjoy the land quiecty, 


and free from all Jucumberances, and in the end of the Deed of Cobenants there 
was this Proviſo, that if the Defcndant ſhould pap 80.1- unto I. S. which was owing 
to him by the morgagee, that then it ſhould be lawfull fo2 the Dekendant to reenter 
into his land, and to have the ſame again, and afterwards the Defendant, did euter 
into a bond ts the Plaiatiffe, conditioned for the performance of all the Articles, 
papments, Covenants, and agreements between them, che Delendant doth not pay 
the 80.1.to I. S. upon this the Plaintiff brings an acion of debt agatnſf the Defenvant 
fo2 non-pcrfo2mance of the Covenants, he ſuppoſing this Non ⸗ payment ot the £o.!,co 
I. S. (which Del e in the Pzovilo to be payd, ) to be a breach of Covenants, 
aud that this ſhould be partell ok che Covenant. The Court ws cleery of opinion, 
that this pꝛoviſo is no part of the covenant, Flemming Iuſtice chiefe. It is 
by this Provilo, p2ovided, that if he pay the 80. l. chat then he ſhall reenter, this pap⸗ 
ment is not within the Covenant, and penalty of the bond, entered into fo2 perfoy: 
mance of Covenants, to he map choole here, whecher be will pay this, 82 not, foꝛ if 
be doch paß it, he map then reenter upon che Plaintiff, and habe his land zgatne, and 
then the Plaintiffe was not to enjoy the land, by his fe ffement wirhont diſturbance, 
as he ougbe to doe, by the not paying of this 80. 1. but che Covenant foz quiet enjoy: 
tug of the ſame, is not broken, by this non-papment , for he ts not compellable to 
if he paxes it, then to reenter if not, ihen the Plaintiffe to in jop the land, accozving co 
the Covenants, aud accopding unto this was the opinion of the whole Court clecrelp, 
that the Defendant map perfozme the Covenants here, without payment of ch's 80.1. 
and that the none-payment of this is no breach of Covenant, and ſo the Plaintiffe fo2 


quod querem this none«paymeur, had no cauſe of action upon his bond againlk the Defendanc ,env 


Nil capiat 
per billam 


therefoze the rule of the court was , quod querens Nil capiat per billam. 


Is Sampſon 


* 
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Sampſon Plaintif againſt Cranfield and Upton 
| Defendants. | 


Nan Ac:ionof treſpalle foꝛ an Aſſault and Battery, ad damnum of the Plain- aon of 
L tiff, the Defendants pleao Non culp. a verdict found (oz the Plaintiff againit both treſpaſſe for 
the Defendants, and the Jury aſſcſſ: ſeverall dammages co the Plaintif (s) ſo an aſſault and 
much againſt the one, and ſo much againſt che other, ſeverallp, aud coſts to the _ 5 
Plaintik entirely again? them both. Richardſon foz the Defendants moved in ck for the 
areſt of judgement , fo2 that chey being joyntiy ſucd , the Jury have given againſt Flaincifte, ſe- 
them ſeverall dammages, whereas the [ame pught co have been joynt and entire a- verall dama- 
gainſt them both. The whole Court cleere of opinion againſt him herein, that 8* 
the battery is ſeverall, and ſo the dammages ceught co be, and therefoze che Jury 
have done well in this, tn giving to the Plaintif leverall dammages againft the De⸗ 
kendants, but caſts entire are to be given to the Plaintif againſt both che Defen- 


' dans ,and the reaſon why the dammages are in this caſe to be ſeverall, becauſe that 


the battery ok the one, cannot be the datterp of the other ; and chat the battery of 
the one, map be greacer then the battery of the ether, but otherwiſe it is in Treſpas, 
foꝛ curung down and carrping awap of Trees, fo2 chat chis is a joynt acc, and the 
dammage g are to be entire , but otherwiſe it is in chis pꝛintipall caſe of Battery as 
gain two, the Jurp have done well in giving of ſeverall dammages, and that fo 
the reaſon betoze, betauſe the one baccery map be greater then the other. Willi- 
ams Juſtice, it is i very tierte and plaine caſe, that the Jury here have done well in 
cheir verdirt, in gibing to che Plaintitt᷑ (cverall vanmages again che Defendants, 
put ro{ts entire, ſee to this purpole, tauching the Uervice of the Jury, aud judge · 
mrat arcozding'to the ſame 1. R. 3. fo. 1. h 2. 3. 4. and ſo in this pꝛiucipall caſe, 
dy che Rule ve che Court, judgement was given for the Plaintiff. 


Durand Plaintiffe againſt Childe Defen- 
dant, entered Hill. 8, Tac, B. R. 
Ne 


[ Nn Action of Treſpalle, Quareclauſum fregit, upon the Defendants lea and Ended by 
jalkification, the Caſe apprared to be this, the Defendant had a Cloſe adjoyning Comprimile. 
to che $igh-wap, being the waſte (as was ſuppoſed) of the Plaiaciff, Lozd of che 

Wannoz, the Cattell ofthe Defenvant coming out of his Cloſe, vid caſually ſtrap 

into the hich-wap, aad fo} this treſyalle bp them done in the high · way, o2 wafte of 

rhe Lozd,was the Action bought by the Plaintiff, as Lozd, all, which ſo appeared 
mis the Corite upon the pleading. Croke Juſtice, if the-cattell'ef the Detendant 

ſtay there anytime, and feede upon ebe paſture there, che Plaintiffe, being Loꝛd may 

hav? an acvionof cedſpas. Williams Toſtice, i my Cattoll go into the high-way, who 

ſhall paniſh chem, v2 me fo them. None, be ſayd to the Platmtiffes Counteli, you 

may argue this as long as pon will, ad Calendas græcas, but tletrely this action of | 
treſpas hered20unht, will not he, and the Pfatutiff, was much blamed by the Court An ation of 
fox bringing v this action. Fenner luſtice, the Cactel ought not to fer din che bigbway pfade tte 
but was againſt the actton of tre ſpaſſes, the place where the Carrell were, appeared fern ae 
to ue alta vie regia, and ſo the Fronrer agatuſt the Platutiffe, Velverton Tuſtice treſpas in his 
ond the whole Court, diſlixed much of the action, and were of opinion againſt waſte, by the 
the Plaintiffe, but the mutter iu difference, between che parctes, being upou Fh. 3 
primieſ, the Court delivered no Judgement cherctn. 1 8 


The 
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The Earle of Northumberland Plaintif, 
againſt Wheeler and others De- 
fendants , entered Hill. 7. 

Iac. B. R. Rott. 1133. 


e hinged = an action upon the calc, foz a trover, and convirſion, of certaine timber trees, the 
gainſt a cop - Scaſe, and queſtion was, as touching the power of a Coppholder foꝛ life, fo2 the cut- 
pyholder for ting down of timber trees, and whether ſuch a Copybolder may preſcribe by the law 
—_ gg for co cutt down timber trees, gowing upon his Copyhold land, o not, Noy foꝛ 
e us trees, {he Plaintiffe, that he cannot. Williams Inſtice ſuch a Coppholder fox life cannot 
1 preſcribe foz to cut down timber trees gꝛowing upon his Coppthold land, and to this 
woods cafe, Purpoſe, in Lutterell and wood: caſe in the C. B. it was adtudged in poynt, that a 
in the C. B. QCopyholder foz life, cannot preſcribe to cut down timber trees but by wap of uſage 
he may f02 reparations, and as touching uſage, and cuſtom, it appeareth, in 21. E. 
4 fo. 28. b that uſage, and cuſtom, to turne their plow, upon the hadelond, not ſow: 
ed with coꝛne, it is good, but there it is ſayd by Litcleton , that apr: ſcription againſt 
reaſon is uot good, as if a tuſtom be alledged , that none ſhall put his Cattell into 
bis land, vefoꝛe the L 03d ds put his Cattell in, this is held to be a voide cuſtom , be- 
canſe it is againſt reaſon, foꝑ if the Lo2d will never put in bis Cattell, the tenancs by 
this ſhall lole the pzofice of their ſaile, (but otherwile it is, where a day is limited, and 
to this purpoſe is, 22. E. 4. fo. 8. A. b. pla. 24. and that a preſcription which is a- 
gainſt reaſon is void, and ſhall not be allowed bylaw, ſee foz this Littleton, fo. 46. 
pla. 209. &. pla. 2 12. and 5. H. 7. ſo. g. b. &. 10. a. In this pt incipall caſe here 
a preſcripti- tue cleere opinion of the Court was, chat this preſcription here feꝝ a Coppybolder for 
on againſt life to cut down timber trees, is apreſcription againſt reaſon, and ſo void in law, and 
reaſon is ſo was the opinion of the whole Court, but no Judgement was then given. 


void. 


Iohn Stronge Plaintif, againſt 


A precedeng, I Na Prohibition to ſtap proceedings in the Court oł Requeſts, the caſe appeared 
to the Court to be this, a vond eutred into, fo payment oł money, upon the papment of which 
of requeſts. monep, che teſtator did pꝛomiſe fo; to deliver up the bond to be cancelled, the money 
Strongs cafe. mas papd, but the bond not delivered up, the teſtator dycs, afterwards the Dbligoz 

commented ſuite in the Court of Nequeſts, againſt che erecutoz, foz reliefe in cquicy, 

and to have che bond delivered up, the executo} ſuggeſts, that he knowes nothing oak 

the payment of che money, deing no wages privie thereunto, and ſo prayes a Pꝛohi⸗ 

bicton, tbis being molt pꝛoper fo? a triall at laws the other praped a Procedendo, fo 

that he had no remedy to be relte ved at the Common law, in regard that this pzamiſe 
Debt 2gzinſt Mane by the Teſtato), fo; to deliver up the bond, is ſuch a perſonall aſſumpſit as that 
an executour the ſame moritur cum perſona,F therefoꝛe by the rule of the Court, A procedendo 
— was granted, there being juſt capſe ko him, in this caſe to pzoceed in the Court ol Re- 
he teſtator. queſts, and there to be rt ite ved. Note in this caſe, by Williams luſtice upon a im- 
An action ple contract made by the Teftatoz, an action of D ebt, Ipethcleerelp againſt the exc- 
upon che  Cutor, and ſo it bath been befoze adjudged here in this Court, and ſo it is alſo if the 
celſe againſt Teſtato; do pꝛomiſe to pap money, upon a good Conſideration, and dyes befoꝛe pap- 
an executor ment, an action upon the caſe lyeth cleerely againſt his Executo upon this pꝛomiſe, 


7 — foz payment ol the money, and in this the ce urt all agreed. 
| Note 
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Dee that one was preſcnted ex Officio, in the Eccleſiaſttall court, fox the nt 45. 1 
[requenting of his parifh church, he there pleads, that this was not his pariſh . 2 offi 
Church, but chat he had uſcd, foz to frequent another pariſh Church, and to reſoꝛt un. cie for nor 

to this, ann becauſe they in the ſpirituall court would not receive his plea; the Court ne 
was mon ed for a pꝛobibttion , toꝛ that by the Law, in the time of King. H. 3 E. z. Chuck. 
and E. 4. they in the Eccielialtiall Coutt, habe not auy power, to intexmeddle, with — 
the precinct of parth Churches, neither are they there to judge, what ſhall be layd to 4 erohibichn 
be a mans pariſh Church, and ſo was the opinion of the whole Court, and there on granted 


foze by the Rule of the Court a prohibit ion was granted. by the Court 
- the Eccle- 
1aſticall 


Herne Plaintif, againſt Lylborne Court 
Defendant. 


— 


]Þ? a wit of error fo2-toreverſe a Judgement given at Durham fn a writ of right 
there brought. Davenport fo2 the Plaintifle in the writt of erzoz, that the 3 
Judgement is erꝛoneous, and ought to be reverſed, 27. February. 6. Iac was the % fo fever. 
Telte of the writ - Licet ſolenniter exactus ſuit, non venit, ſed defaltum fecit, at ;- judgement, 
the day of che appearance. As to the errozs, ſeverall imparlances there were, at &c, 
4. termes, at the la(t dap, the partie div not appeare, and upon this default of appear- 
ance, a Judgement final! was there given, the which Judgement is erzoneous, 
The firſt er202 inſiſted upon, was ( theencrie being) Quia dominus Epiſcopus 
Durell. nobis remifit curiam ſuam, and after this no further pꝛoceedings in the ſuite 
ought to have been there — but in Banco, and fo2 this cauſe, the Judgement there 
given, eſt in hoc,er2oneous, ko when he doth-remittere Curiam ſuam domino regi 
this (uit is then to be removed by a Colt, and this ſo appeares in Fitz. Nat. bre. fo. N B f 
2. F. &. fo. 3. F. &. fo. 4. A. B. and with thts agrees the Regilter. fo. 4. A- quia Ffo.a.F.fo 4 
dominus remiſit Curiam ſuam regi, and thete the fozme is expreſſed and (et down A. B. Regiſter 
excellentiflimo principi domino, Henrico octavo, &c. and with this agrees the fo. 4. 2. Old 
old Booke of entries 10 246. where the letters of the Lozd foz 2emiteing of his sel En- 
Court, are (et down, The Second error, the writ ot right is here bzought , the de⸗ hk 
mandant comes, the tenant Imparles till an other terme, and fo fzom one terme to 
an other, and then at che laſt day, Licet (olenniter exactus non venit &c. and upon 
this, Conſideratum fuit per Curiam, th t a fynall Judgement ſhould be given, (s) 
quod recupareret per defaltum, this aſſigned fo? er202,that Judgement finall ought 
not to have been given accozding topenryns caſe, (oke. 5. pa. fo. $6, a, where it is 
Reſolved, that ik the tenant after the miſe joyned makes default, Judgement finall 
upon this Default ſhall not be given, but a petit Cape fo that peradventcure, he 
may lave lus Default, by Fitz. Nat. bre. fo 6. A. upon default after the miſe jopn- 
ed the Judgement ſhalt be fiaall 3s well againſt tbe Demandant by his Non ſuit, as 
again? the Tenant, if he make Default, afte2 the miſe joyned, and ſo is the boske of 
35. H. 8 Dyer. fo. 5 6. pla. 17. and 1. Marie Dyer, fo. 103. pla. 8 that in ſuch 
a caſe Judgement finall ſhall be giben againſt an infant, and ſo the differente is put in 
Fitz. Nat bre. fo. 5. N. &. fo. 6. A. where the default is before, and where after 
the mile is jopned, and as befoze it appeares in Penryns caſe, that after 
the mile jopned upon a dekault, no Judgement finall ſhall be gwen without a pe- 
tit Cape before, and that upon the fozmer reaſon given in 26. H. 8. fo. 8 it appeares 
there by Fitzherbert, that in a writof tight Jugement final! (hall nor be gwen, till 
after the miſe joyned, and there it is held, chat it in a writt of right, the tenanc doth 
bouch, and recovers in value. a Judgement finall, ſhall not be foz the Tenant, again - * 
the vouchee, and ſo is, 10. H. 6. fo. 2. that a Judgemeut finall ſhall be given, fo; mY -_ 
the Demandant, againſt the vouchee to hold quite but fo2' che Tenant a common Note the dit. 
Judgement en value againf che vouchee, aud not a finall Judgement, and where a ference. 
Judgement final ſball be, and where not, upon Default of the Tenant, after the miſe 12 H.. fo. 10. 
joyned upon the meere right, but a petit Cape, vide 12. H. 7, fo. 10. &. 12. 1 12. E. 4 fo. 21. 
| Q, 
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Taltarums 
caſe old | 
book of en- 
rries. fo. 244. 
246.247. 1, 
Mary Dyer fo. 
98. pla. 51. 
&. fo. 103 
pla. 8. the 
Lord Wind- 
{ors cafe. 


_— 


fo. 20, 21. ca Taltarums caſe, by Fairefax, and in the old booke of entries fo, 
244. 246. and 247. and 1. Mary Dyer. fo. 98 pla. 51. & fo. 103. pla, 8. the 
Lord Windſors caſe. Walter for the Plaintiffe, in the writ of crꝛoz, that the 
Judgement given at Durham is erroneous, and ought to bercvcrſed, there is not a 


moꝛe uſuall courſe, thin in ſuch a caſe, to have a petit cape, fo2 if he be unpriſoned, 


he hath good cauſe co ſaue his default, by ſbewing of this bekoze the ſtatute of 27. 
H. 8. cap. 2. the Biſhop of Durham, was as a Ring, and might pardon all matters, 
and that he had Iura regalia the ſtatute of 27. H. 8. did take awop part of it, eve- 
ry Franchiſe and liberty hath his eſſe and commencement fzom the Czown, the King 
( norwithltanding this) hath power, ond Jultice, alſo remayning in him, toz todo 
right and Juſtice , and this is cacita exceptio,tn all grants of liberties by the Ring, 
aud that this right map be done by bis Judges. Treaſons, Felonies, and murders 
pardoned, per Epiſopum, he hath his Judges, and they have their kees om him, end 
m writs of treſpas, the writ is, of treſpas, done ce ntra pacem epiſcopi, ell ibis was 
ſo befoze the ſtatu be of 27. H. 8. cap. 24. ſo that now the Biſhop cannot remittere 
curiam tut unto the Kings Court, to be there tried, ſince che lapd ſtatute, and 
there is no booke in the law, adjubged in poynt, that a Judgement finall ſhould be 
given, as in this caſe, the ſame w-s, fo2 that after a Judgement finall give, there is 
no reme dp fo to be hav, and ſo the Judgement thus there given, is fo2 this caule cr- 
zoneous and lo ought to be re vezſed. Geo. Croke fo the Defendant, that the JIndge⸗ 
ment was well given, and ſo to be affirmed, there being no ſufficienc erzor aſſigned, 
fo2 to reverſe the ſame. As to the ſirſt er ꝛoꝛ aſſigned, the ſame being, berauſe the wric 
of erzo; was bꝛought here, and is, Quia dominus nobis remiſit Curiam ſuam, 
and there foꝛe it hach been uzged, that the ſuite oucht to have been in the Court of 
C. B. and not there where it was, and thercfoze the Fudgement there given, was fo} 
this cauſe erzoneous. Quia Epiſcopus remiſit Curiam ſuam Regi, as to this it doth 
appear by the booke of 9. H. 7. 12. fo: b. that arecoverpin the Court of C. B. of 
Land in Durham, is veid, quiabreve Domini Regis, dothnot run there; in 1. E. 4, 
to. 10. It is there held, by all the Juſtices, that if ove be ſurety fo; another, to 
keep the peate, and he breakes the peace, and hath L ants in Durham, that in this caſe 
the King ſhall ſend to the Biſhop of Durham, oz to his chancellour for co doe execu- 
tion, aud when it is ſayd, dominus remifit Curiam ſuam by Fitz: N. B, this is to be 


* underftood, of the preſent Lord, but where the Land lyeth in Durham, this is no 


Trin. 12, E. 
2. FitZ. ti t 
Judgement 
Pla. 234. 
235. 

Coke. 5. pa. 
ſo, 85.86, 
Penr yns Caſe. 


Mich. 19. E. 
2. Fitz. 
Judgement. 
Pla. 238. 


cauſc fo) ti movall of the ſame, and bythe Law, it cannot be, and this is the uſuall 
forme, as appeareth, by all the pꝛeſidents. As to the ſecond erroz aſſſgaed, being 
the matter of che greate ſt diff cultie, and this is upon the finall Judgement there given 
whether this ought to ha ve becn ſo done, oz not, where tiſſue is joyned, and a Deken⸗ 
dant, no fin»}| judgement ſhall be given, without a petit. cape. It #ppeares by 
Trin. 12. E. 2. Fitz tit. Indgement placito. 234. & 235. that a petit cape is to 
be awarded, befoze a finall Judgement (hall be given, upon a dctaule, after che miſe 
jopned, and ſo is Penryns caſe Coke 5. pa. fo. 85. &. 86. that after the mile jopned 
and at the Niſi prius, the Tenant makes default, no Judgement fina!l ſhall be given 
but a petit. cape to be awarded, but this doth differ fzom the caſe here now iu que- 
ſton, which is not ſo, but here it is upon an Imparlance , and a default, and ſo 
upon thts Default, a geuerall Judgement is to be given, quod recupareret ſeiſinam, 
& erit quietus, bt ing a default after Imparlance, as here in this caſe, a Judgement fi- 
nall ought to be given, and ſathe Judgment here well given, and where the default ig, 
in coutempt of the Court, there a Judgement finall fball be given. 28. H. 8. Dyer. 
to. 24. placito. 15 2. and Mich. 19. E. 2. Fitz. title tudgement placito 238. as 
touching this, where the Tenanc appeares and Jmparles,at the Niſi prius, the Te- 
nant appeares, and doth challenge the enqueſt, after che enqueſt charge d, and returne, 
to give up their verdict, the Tenant departs in deſpite of the Court, and his default 
recorded, at the dap, in Bank; ſeiſin of ihe land was here awarded, without any petit 
cape, becauſe that his preſence was recoꝛded, and afterwards he departed in de- 


ſpice of the Court, aud ſo a Judgement finall was here given, upon this — — 
without 
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wiF)out awarding of any petit cape, in 7. H. 4. fo. 19. A. B. If the Tenant 
makes default, after Impar lance, and befoze any plea picaded , thts is in che nature 
of a departure in deſpice of the Court, and a Judgement finall, ſo ul vc here giben 
becauſe he doth mocke, and abule the Court. Hill. 13. H. 4. Fitz. ti le Indge- 


ment placeto. 245. Ik the tenant comes in, and coufeſſech the action, ima writ ok 


right, a Judgement finall ſhall not be gibt v, but a generall Judgement, quod recu- 
paret ſeiſinam, aud this ſhall be no barre , but it is there lapd that it he do Imparle, 
unto a dap, and after makes default, there a Judgement ftnall wall be given, and 
with this agrees 12. E. 4. fo. 21. but it hath been ſayd, that the difference 15, if he 
Tinparles, to another day, in an other term,and where it is in the ſame terme,accote 
ding to 12. H. 7. fo. 10. and 12. E. 4. fo. 21 this is there in 12, H. 7, but the opt- 
nion of Vaviſours, but by 10.H. 6. fo. 2. and by Hillar. 33. E. 3. Fitz. tit. [udge- 
ment placito. 25 2. &. 1. Par. Dyer. fo, 98, &. to. 103. that when the Tenant 
hath taken a day by Imparlance, and makes default, there a Judgement final! ſhall 
be giben, and there are the books foz to pꝛove this, (s) 3 8. H. 6. fo. 3 3. If the Ce- 
naut in a writ of right, after IAmparlance, makes default, che Judgement (hall be 
finall, iu a reall action, and in a right of right 39. H. 6. fo. 16. touching this, and 
moꝛe direct in poput, if in a writ of right, the Tenant makes default, beioze any 
plea pleaded, and akter Imparlance, the difference there taken where the Judgement 
ſhall be, quod recuperet ſeiſinam and where not, In this caſe here, Six ſeverall 
Imparlauces habe been, and at the Sirch, he makes default. It was ruled in the 
Court of C. B. that if the Tenant do Imparle, and thi⸗ unto a dap in an other terme, 
or be it in the ſame terme, and at the day, he doch not plead, but makes default, no 

difference there is, but in both thele caſes a Judgment finall ſhall be gt- 
ven, and lo this Judgement was well given, and is not erzoncous , bur 
ought to be affirmed, Latten, foz. the Defendanc , that the Judge- 
ment ought to be affirmed , and chic this finall Judgement here in this princi- 
pall caſe was well given, appeareth-by 3. H. 6. fo. 55. in a writ of right, 


Judgement finall given upon the default of the'Tenant by Babington in caſe ot fee. 


ſimple land, luch a Judgement upon the default of che Tenant, thall be given a- 
gainſt the land, and ſhall be, as if it had been tried bp the great Alſiſe, and ſo is 13 H. 
4. fo. 8. Fitz. title Iludgment placito. 228. If the Tenant in a writ of right after 
the miſc jopned makes default, the demandant ſhall have a Judgement finall co reco- 
ver ſciſin of the land, without any petit cape, and this ts contrary unts Panryuns caſe. 
Coke 5. pa. fo. 86, But againſt this it was urged, fo; the Plaimtiffe, in the writ 
of erroz, by Walter that a Judgement finall is not to be given, vefoze that the Court 
doth ſee the finall right of the parties, this here is a writ of right, and thr rig t cannot 
he ſeen as pet, upon che default, and therefoʒe a Judgement fin all is not to be girer, 
fo2 the contempt of the Defendant, a Judgement finall ſhall be given, and that toz 
his contumacp, (as the Civilians ſay ) but this ought ſe to be, when it is in the ſame 
terme, be contemnes the Court, and thercfoze the Court doth alſo coutemn him, but 
che differeuce will be where the lame is, in reall actions, and where in a writ of right 
where the lame ſuite is in reall actions, there the party may have his remedp, and 
where he may he ve his remedy there upon his default a Judgement ſinall, map be gi⸗ 
ven, but where he can have no other remedp, there no Judgement finali ſhall be gi- 
ven, the difference alſo will be where the Imparlance is, in a reall action, and where 
in a writ of right, and where che ſame is, at a day certaine in che ſame terme, and 
where the ſame is to no day certaine, In this caſe a finall Judgement ought not to 
have been given, and ſo fog this caule the judgement is erzonoeus and ought ts be re- 
verſed - Williams Juſtice at the day of appearance the cenant did not appear, but 
made default, and upon this default, a Judgement finall was given, this Judgement 
is cleerely erzoneons , foꝝ that before the Judgement ftuall had been given, there 
ought firſt to habe be awarded a petit cape, and for this omiſſion, che Judgement is 
cleerelp erroneous, and in this, the Court did agree in opinion with him, but by che 
whole Court, if after the miſe jopned upon the meere right, the Tenant makes de- 
kault, and a Judgement ſtnall is given vp2n this default, without any petit ca Peu 
uc 
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ſuch a Judgement linall is well given, ( contrary to the relolution,, in Penryns caſe. 
Coke. 5. pa. fo, 86, A. Williams Iuſtice, the writ bere is not good, but erzoneous, 
fo2- that herein the ſtatute of 32.H. 8,capit. 2. fo the Limitations of writs of 
right, and within what time they are to be bzought, where the ſame is gꝛounded 


upon th Seiſin, oz poſſeſſion of his anceſto2 , oz predeceſſoz, and where upon his 


own ſeiſin o2 poſſeſſion , is not here duely obſerved, fo2 that the ſame being bꝛought 
upon pour own ſeiſin, pou ought to have declared infra trigint. annos jam ultimo 
elapſos, and ſo the Statute ſets it cercatnly down, that you are not to declare upon 
your own ſeiſin, in a writ of right, but in the ſame manner as the acute preſcribes, 
that is, to declare upon a ſeiſin, infra trigint. annos ultimo clapſos , but where it is 
of the ſeilin of the Anceſtoꝛ , there co declare upon a ſeiſin, infra ſexagint. annos, 
ultimo elapſos, and this being not ſo obſerved by him, is an erzo2 unanſwerable, and 
ths is ſo adjudged in point. Coke. 4 pa. fo. 12. in Bervils caſe, that in a writ of 
right bzoughe upon a mans own ſeiſin, he ought foz to declare upon a ſeiſin infra tri- 
gint, annosultimo elapſos, and ſo was it adjudged in my tune, in the Court of C. 
B. and this is ſo touched in Bevils caſe, and becauſe he hath not ſo done here in this 
caſe, this is cleer ely erzo2. Flemm ing chief Tuſtice, Yelverton, and Croke luſti- 
ces, did all of them agree with Williams Iuſtice herein, and that the ſtatute of 
32. H. 8. cap. 2. is to the ſame effect, as bath been obſerved, And lo the whole 
Court ſeemed to be all of them cleere of opinion that the Judgement ſo given at 
Durham was erroneous, but thereverſall of the Judgement was not pzonounced, 
the opinion of the Court being dexlared, the parties ended the ſame between them» 
ſelves, without further moving of. the Court herein. 


William Heywood Plaintiffe, againſt 
Samuel Smith Defendant, en- 
tered Mich. 7. Iac. B. 

R. Rott. 131. 


555 an action of treſpas and ejectment, upon Non culp. pleaded, aſpeciall verdict 
was found, and upon the verdict, the caſe appeared to be this; Tenant in taple, 
the remainder in tayle,the remainder to the right heires of Tenant in tayl, tenant in 
taple bargaines, and lels the land, and after levies & fine co the Bargainee with pꝛo- 
clamations, wich warranty, and dpes, the Darganee makes a feoffement ober, this 
warranty diſcends upon the remaynder man, and whether this warranty ſhall bazre 
bim, was the queſtian, ſee the caſe at large upon the ſpeciall verdict. Coke 10. 
pa. fo. 95. &. 96. Edward Seymors caſe. Croke Tuftice, that Judgement ought 
to be givenin this caſe fo2 the Defenvant. Firll, it is here to be conſidered what is 
wzought by this kyne here, and whether chere be any Diſcontinuance in this caſe, 
and this is the gꝛeat knot of the cale, firſt if there be aty diſcontinuance here, as to 
this, the fpne here doch not wozke any diſcontinuance, and that fo2 this reaſon, when 
cenauc in caple makes a bargaine and ſale, and che dced is intolled, by chis all the e- 
Nace which he lawfully had in him, ſhall be by this deveſted one of him, but no more, 
and ancill IAmolement, nothing doth paſſe, 6. moneths paſſed befoze the Inrolment, 
bicher unto no Dilcontinuance, the Bargainee by fozce of this enters, and was 
thereof ſeiſed, then comes the fyne, which is no moze vut a feoffement of recozv,this 
fynes,fs but a teleas of his right with warranty, if the Tenant in tayle makes a leaſc 
fo2 peeres, ᷑ afterwards grants here the reverſion by fyne, this is a Diſtontinuance, foʒ 
be bath the fzeehold, but ik he make a leaſe fo? life, and after grants the reverſion by 
fpuc, this is no Difcontinuance, unleſle executed. See koz this Littleton in his 
chapter of Diſcontinuance fo. 138. placito 60g. &. fo. 139. 2. Ag to the war» 
rancy , what is here wrought by the lame, being fallen upon che heire in ew 
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this, a warranty doth alwayes follow the eſtate, unts which it is aunct: d, and if the 
eſtate to which the warranty is annexed, be determined, the warranty alſo, all be 
gone aud be determined, es appears by Littleton in his chapter of warranty fo. 16.8. 
pla. 738, and 739 andtherefoze if alcaſe fo; life be made to one, wich warranty 
to him, and his heires if he be vouched by reaſon of this warranty, he ſhall only 
recover, actozding to his eſtate for life, foꝛ where the eſtate is determined, to which 
the waxrantp is aunexed, ik this eſtate be determined, the wartanzy is gone, and ac 
an end ſo hete in this caſe, the warranty was knitt unto a baſe tee ſunpte— quam⸗ 
diu, and this det ermines the warranty, and with the determination of the eſtate un- 
to which the warranty is detezmint d, gone, and of no foꝛce. 3. As to the fpne , ſo 
called quia finem litibus imponit, this is the moſt ancient, and ſtzongeſt aſſurance 
in the law, next unto a recoverp, in a writ of right, this ſhall be a barre co the heires 
of that eſtate, a Collateral! warzanty, ſhall binde the right, but gives no eſtace, if a 
leaſe fo life be made, the remainder fo life, a Collaterall warranty is annexed unto 
the eſtate fo} like, this ſhall be determined, with the ſame eſtate , and ſhall have no 
longer Continuance, ſo that here in this cale, there is no Diſcontinuance, and the col- 
laterall warranty here, is no barre, becauſe the eſtate io which the ſame is anucxed is 
determined, and therefore in this caſe Judgement ought to giben fo? the Dekendant. 
Williams Iuſtice, The queſtion here is, whether there be any Diſcontinuance, by 
this bargatne, and laple, and the fyne upon it, with warranty, this is the great , and 
ſole question, the entry here of che Defendant, is lawfull, and Judgement ought co 
be given foz him. It is firſt to be conſidered in this caſe, quid operatur, by the bar- 
gapne, and ſayle, ceſty and uſe, cannot grant, all his eſtate, at the Common law, by 
the ſtatute of 27. H. 8. capite 10. of uſes, ceſty and uſe, in taple, bargaynes, and 
ſells, and levyes a fpne alſo, nothing doth paſſe by this, but what he could lawfullp 
paſſe, this is a ſure rule at the common law, and ſo is Littleton in his chepter of Dil- 
continuince fo, 136. pla. 598. and 600. & fo. 137. placito 608. that nothing doth 
paile by the grant, rcleaſe, or confirmation of Tenant in caple , and that which be 
might right fully paſſe, without hurt, oz damage to other perſons, having right after 
his deceale, and there is no authoritie in law againſt this, and the ſtatute doth not 


—_ 
— 


- 


Littleton fo. ! 
168. pla.732. 


739. 


Littleton Dis. 
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fo. 136. pla: 
598 & 600. fo 
137. pla. 608, 


give him any authority fo2 to do wꝛong, but he may grant his own eſtate wbich is foꝛ 


his own life, and ſo is, Littleton placito 608. as tothe bargayne and ſaple here, be 
it by Tenant in tople , oz by Tenant in fee ſimple, nothing doth paſſe by the ſtalute 
of 27. H. 8. cap. 16. of Inrolments befoze the deep be Inrolled, within Six 
moneths, oz nothing at all ſball paſſe thereby, but when the Jnrolemenc comes in 
due time, it ſhall then, by wap of Relation, be ſapd to be in the barganee , fzom the 
beginning, the act of Parliament gives no power oz authoritie to the Tenant in 
tayle, to do any wꝛong 92 prejudtce, to his iſſae, and therefoze, if Tenant in taple do 
bargayne, aud ſell his land intaplev, and befoze Jurolment of the deed, he levyes a 
fyne, this wall work a Dilcontinuance, becaule he takes here by che fpne. Rents 
and Commons at the Common law, the law did not create them, but they were crea- 
ted, by che witt of man, and this bargapne, and ſale , map fitly be compared, co 
Rents,and Commons, the Rule of law is que perſpicue veræ ſunt, non egent pro- 
bationes Af Tenant in taple be of a Rent, to him, and to the hetres of his body, the 
wife is endowable of this. The fine here in this caſe was Levied after the bargapne 
and ſale was perfected,it is now to be conſidered, quid operatur by this fyne, as to 

this, nothing is wꝛought by it, the ſame being onelp, a Corroboration, and a Con- 

firmation of the bargapne and laple, and to no other purpoſe ſhall this fine enure, 
and as to the warranty, the ſame here ſhall bein the nature of a releas, butif no e- 

ſtate had been ptetedent, then he ſhould have taken by the fine, foz that this is a teol⸗ 
fement of recod, but where there is an eſtate precedent,chere the fine doth operate 
no further, then as a Confirmation, and Cozzobozation of the ſame eſtate, but where 


there is no zrecedent cſtace, then che fine makes aDiſconttavance, but not otherwiſe, 


ik a fine be levted unto two, and to the heires of one of them, they have an effate in 
Common, a fine is to operate accozding to the eſtate, As to tue warranty bete, this 
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ſhall have no greater fozce then the fine, this ſhall not be extended any further, but 

be guided by the Estate to which it is tyed , and the eſtate, by this ſhall 

ue ver be inlarged, fo2 a warranty ſhall never inlarge an eſtate, but map lrengthen 

the ſame, ik ane comes in bp wap of eſcheate, there be ſhall not have the benelit, of 
a warranty, becauſe he is in by title, but if he come in by way of cſtate, there he 

ſhall ba ve benefit of the warranty,becauſe that ſo this warranty doth run with the el 

tate,& (oifone comes in, in the per,o2 in the poſt, he ſhal have benefit of the warranty, 

29.Eliz. C. B in 39. El. in the C. B. in a caſe between Jennings & Jennings, where Tenant in tayle 
Jennings a- made a Leaſe foz 3. lives with warranty, accozding to the ſtatute of 32. II. 8. capi- 
gainſt Jen- te. 28. the remapader to his bzother in taple, the benefic of this warravty (hall 
nings, come unto the bzother, as it was there ruled and then this warranty ſhall make no 
Diſcontinuance, neither ſhall the act of Parliament, zo wzoug unto auy one. Ik 
Tenan: in taple makes a leaſe fo; life, and an Anccſtoz collaterall releaſes to him 
with warranty, this ſhall wozk no Diſcontivuance, fo2 that this collatcrall warranty 
here ſhall goe no further, then the ell ate, to which it is tyed, here in this principail 
caſe, nothiag doth paſſe, by the bar gayne, and ſaple, but a baſe fee ſimple, and here is 
no Dilcon:tuuance in this caſe, the Defendant here clapmes, under a good title, and 
ſo Judgement ought to be given fo} him. Yelverton Tuſtice acco:dingly that 
Tudgement ought to be given koz the Defendant. Ju this caſe it is fir ſt to be con- 
ſidered, what eſtate doth here paſſe unto the barganee. z. quid operatur by the finc, 
and 3. quid operatur by the warranty, as to the 2. firſt queſtions, they are in ſome 
clecreneſſe, but all che queſtion and difficulty is in the laſt. Qs to che firſt (s) the 
bargapne and ſale, this makes no Diſcontinuance , and this is very cleare , and 
plapne alſo, che fyne ſubſequent ſhall work no Diſcontinuance, foz that is levicd ur- 
on the ſame poſſeſſion which the bar ganee had, aud a fine, which operates upsn the 
poſſeſſion , (hall not alter the poſſeſſion, upon which it wozkes, and this is a ſurg 
g2ound in law. It cannot operate by wap of eſtoppell, and ſo is 6. R. 2. Fitz. title 
eſtoppell, placito. 21 1. and although there are wozds contrary, in the fine, yet the 
ſame ſhall ennre upon the eſtate precedent, and not otherwiſe, bere tu this caſe, the 
3 fine ſhallenure,as a releaſe, and confirmation, becauſe it enures upon the iRate 

| preſ:dent. Jn the nert place, as to the warranty, the remaynder here conti⸗ 
nues, in the ſame eſtate, as it was, aud this fine here is no barre to the heite in re- 

mapnder, the remapnder continuing in him, to whom it was limitted. If a mon 

makes a leaſe fo? life to one, the remainder over in kee, Tenant foz life grants his 

- tſtate to another, to whom an aneeſtoz colleterall of him in rcmayndecr, 

| doth releas with warranty, this releaſe doth not inlarge the eſtate of hun, to whom 

23 E. 3. Fit. the releas was made, becauſe the reverſion did continue as befoze,as appcares by 33. 
* ee E. 3. Fitz. title. releas. placito. 42. 41. E. 3. Fitz. title Garrantie placito. 15. 45. 
3 Fitz title E. 3. fo. 21. b. and 1. H* 5 fo. 1. but other wiſe it is, if the Tenant foz life, hav 
Garrantie pla. been diſſeiſed, and then an anceſtoz collaterall had releaſcd to the d iſſciſoꝛ, with war- 
15.45 E. 3. fo. ranty, this ſhall binde, becauſe chat the eNate fo2 life, and the reverſion allo, was de» 
10 80 1. H. 5. veſted, by the dill;· ilin, at the time of the releas with warranty, as appeares bp 21. H. 
= 7. fo. 11. a. fox the rule of law is, that where the remapuder is temoved and diſpla⸗ 
ced, at the time of the warranty anuexed, and befoze the warranty doth dilcend, thee 

is no Diſcontinuance by this, where the ſame eſtate dothcontinue, without alteration, 

but where this is removed, notwithſtanding the particular eftace be regapned, pee by 
this there ſhall be a diſcontinuance, but where there is no alteration of the eſtate, there 
can be no Diſcontinuance, a ſecond reaſon that this is no Diſcontinuante, becaule that 

be is in ol an othereſtate, then that anto which the warranty was annexed, and thert⸗ 
22. Affiſes pla. {02e the ſame can wozke no Diſcontinuance, neither ſhall he have any benefit of the 
37- warrautp, and this appeareth by 22. che booke of Aſſiſcs. placito. 37 that a man 

ſhall not have any beuelit of the warranty , if he be not in, under the ſame cate ta 
Littleton cha. Which the warranty was annexed, and where an eſfate is made with warranty, if ouce 
of Gartantie deſeated, is gone, as appeares by Lit. in his chap. of Garrantie fo. 1 59. pl. 741. Alſa a 
vw pla. warranty, ſhall never enlarge an eſtate, but the ſame is alwapes to go with the eſtate, 
a | any 
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and ſhall be acco2ding to the eſtate, to whichic is anzexed, and ſhall dverermine 

with the ſame, and lo is 2. H. 4. fo. 13. the difference will be, where the ae che ail 

warranty is confpned unto an eſtate , and where not, butt is of a higher nature, ference. © 

where it is coafined to an eftate , the ſame ſhall not go anp further then the 

eſtate, to which it is confined, and ſo is 46. E. 3. fo. 4. Placito 11. If a man manes 

a feoffement in fee to one and his beires with warrantp, the ſecond feoffee mall cave 63. E. 3. fo. 3 

benefic of his warrauty , but where a leaſe foz life dulp is made, with warranty Pla- 11. 

to him and bis heires, the aſſignee ſhall have no benefit of this warranty, ke te 

reaſon befoze expꝛeſſed. As to the other matter moved,” whether this warramp 

here in this caſe (all be a bar oz not, foz to bar the remainver man, the ſpetiall ver- 4 

dict ought to bave found this upon the Book of 7. H. 5. fo. 6. that a Jury by theit 4 

verdict at large, ſhall not finde a collacerall /warrancp, here the warranty is not 

pleaded,and ſo therefoze the Jury cannot finde it, and upon the whole matter con - 

cluded chat Judgement. ought to be given fo; che Defendant. Fenner Juſtice-ac- 5 

cozdingant, that Judgement in this caſe ought to be given lz the Defendaat, herein 4 

the Devile, it is not found that che Land was Socage Land, and where a man will 
convey fee (imple land, accoꝛding to the the Statute of 32. H. 8. cap. 28. he ought 

ſpeciallp fo2 to ſhew this, Agreed in all che other points, with the reſt of the Fudges, 

and concluded that Judgement ought co be given foz the Defendant, Yelverton 

Jaſtice, in anlwer to that n hich was alledged by Fenner Juſtice, becauſe it ia not 

ſhewed to be Socage Land, this need not ſo to be in this caſe, fo2 chat this was a 

houſe in London, and ſo the ſame well zeviſable by the common Law and cuſfome. 

Flemming chief Juſtice, here he was ſeiſed ofthis houſe in London, which was 

deviſable by the cuſtome, and this being in London, ſhall well paſſe by deviſe, by 52 

the cuſtome , without the aid of the Scatute, but otherwiſe it is, if it were in an- 

ther place, and not in London, but being in London, and held in. capite, it ſhall 

paſſe by de viſe, by the cuffome, without finding of this co be accopving to the ſta- 

tute of 32. H. 8. cap. 28. fo Deviles. The firtpoinc here conſiderable is, whe- 

ther the entrie of Thomas Eheney the heire of the remainder man, be lawfull 02 

not, it is cleere, that here is nothing bat the Warranty fo take away his entrie, 

and if this doch not take itawap , then is his entrie lawfall, if no warranty were 

in the caſe , then cleerely, and without any queſtion , bis entrie had been lawfull. 

As to the bargain and ſale here made by Tenant in taile, cleerely this is no diſcon- | 

tinuance , fo: that Tenaut in tatle by grant, and without livery , can never make 2. 

a diſcontinuance , foꝛ this bargain and ſale here voth not carry a moze ample and 

large eſtate , but ſuch as the Tenant in tal le hath in him to paſſe, and this is but 

during his like, but this is ſo far, and in ſuch manner out of him, as that he cannot 

puniſh, oz controule the Bargainee, by any action of waſte, as appears by Little- 

ron Title Diſcontinuance placito 650, the heire of the Bargaince , ſhall habe a I tlcton title 

baſe fee diſcendible. and ſuch a fee, of which his wife ſhall be endowed, and dow⸗ piſconcinye- 

able , not againſt the iſſue in taile, but againſt the heire of the Bargainee, the wife ancc placito. 

bf che Bargainee ſhall be dowable. Do that this is cleere, that by this bargain and 6303. 

ſale, no diſcontinuauce is wʒought thereby. The next matter to be here conlivered, 

is touching this fine , and to ſee quid operatur, by this fine, and whether by this 

fine , the remainder of John Cheney be drawn out of him, and ſo turned into a 

right 02 not, as to this, the ſame is not turned into a right, but if they all do die, not- 8 

withſtanding any thing which hath been done, this ſhall deſcend unto bim in poſ- 

ceſſion. In the next place, as tothe warranty& quid operatur by this, the nas 80 

ture of this is, to binde the poſſeſlioen of him, oz of them, from whom this doth 

tome, but not to binde thole which have the poſſeſſion, the poſſeſſion of others, ie 

ſhall not binde, but the right only (if he have a right) and ſo cleerely, notwithſtand· 

ing all this, chere is no diſcontinuance in the caſe. This fine here doth barre the 

incaile , and all the iſſues of his body, but it doth not barre others, if there be tl⸗ 

ſue and aſſees, there the fine will be a bar ag to the warranty, if Tenant in Taille 

makes 8 batgaine and ſale, and afcerwards enters upon thebargatnee, aud makes 


a Feoffement to another, aud dies, this is not a diſtontinnance ok the State 3 
becaule 
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becaule he was not then ſeiſed, by fozce of the taple, but by diſſeiſin, and if che entry 
and feoffement here ſhall not make a Difcontinuauce, a fortiori the fiae here (hail 
make ns diſcontinuance, ſo that noching is hcze wzougbt by this fine but onelp there⸗ 
by a barre to Henry Cheney, that levied the fine, a d to the heires of his body, and 
to this eſtate here, there is a warranty knitt, the warranty is knit to this eſtate, and 
4 Þ*.x befoje this doth diſcend, the remaynder is removed, and he hath onelp a right, the 
pꝛoper nature of a warjanty, is to be knitt unto an eſtate, and where there is any al- 
: : teration of the remapnder, it is then to be conſidcred how far this ſhall be a barrezic aps 
eee pearis by Littleton in his Chapter of Garrantie, placito 739. and with 
739. 12 this agrees all the Bookes that a warranty being annexed unto an Eſtate, doth 
| determine with the Eſtate unto which it is annexed , here in this 
caſe a lineal warranty is knitt co the firſt eſtate, and a collateral warranty, unto the 

remaynder, a warranty ſhall never be extended fo2 to enlarge an eſtate, oz to be of 
fozce, any longer, then the eſtate to which it is anncxed, ſhall have continuance , and 
the warranty here goethno further, but to the eſtate given by the fine, if a man have 
an eſtate with warranty, and he aliens this. the warranty by this is goue, and deter- 
mined, and ſhall not goe to his aſſignee, foz ſeparate the eſtate, to which the warrant 
is annexed, and the warranty is gone, if the warranty be annexcd unto his p: ſeſſions, 
if an other comes in, in the poſt , the warranty (hall not barre him, by 7. E. 3 pla. 
34. &.46, E. 3. fo. 4. if a man makes a gift in taple, and warrants the land to hum 
bis heires, aſſignes, the Tenant in taile makes a feoffcment in fee , and dyes, in a 
Fozmedon in xreverter he ſhall rebut the doncr by fozce of this warranty, (the 
ria ao which is good law, being inteuded of a gift in taile befoze che Statute of weſt- 
arena. er miaſter. 2. cap 1. de donis conditionalibus, fo; that then the warranty was annex- 
cap. 1. de do» Ed unto an-eſtace, in fee ſimple, and the donor, had onely a poſſibilicie of reverter, the 
nis conditio - which map well be barred, by a Collatcrall warranty. 45 E. 3. fo. 21. b. Tenant 
nalibus, in tay le with warrantp,makes a leaſe foz life, this is onely a Dilcontinuance fo; life, 
if an aunceſter collaterall of the Tenant in taple relcaſes to the Tenant fo) life 
with warranty, and dyes, and the Tenant ko; life dyes, this warranty ſhall not 
barre, but otherwiſe it is, if the Tenant fo} life be diſſeiſed, and then a Collate- 
rall anccto2 doth releag with warranty, becauſe the eſtate was Dilcoutinuev. Fc 
is in the next to be conſidered here, whether the warranty in this princiyall caſe, hail 
be extended unto the eſtate in fee ſimple made by the keoffement, cleetely it hall not. 
Ik the Feoffec be vouched, what eſtate ſhall he re cover, he ſhall recover no moze in va⸗ 
lue, then accoꝛding to the eſtate, ts which the warranty was annexed, and no moze 
then he ſhallrecover, by reaſon of this warranty, no further ſhall be barred by reaſon 
6 of the lame,and then, when the eltate,to which che warranty is annexed, is avoyded, 
* _ - the warranty alſo ſhall be at an end, and the right re vived. As to the laſt matter 
conſiderable in this caſe, this is onely found by ver dict, and not pleaded, if che colla- 
terall warranty here in this caſe, ſhall binde the remapuder man, the lame ſhall then 
barre, though not pleaded, fo? the rule of law is, that in ſuch actions in which one 
As touching cannot plead, there the matter to be pleaded ſhalt be ksund by verdict, and this is well, 
3 pleading tzut where the party map plead, there the fame is to be pleaded by him. In an E jecti- 
eee one firme and action of treſpas, and in an action upon the ſtatute of 5. R. 2. 
pleaded, and cap. 7. awarrantp is uot to be pleaded, the nature of a warranty, and to have bencfic 
where not. thereby, is to be by way of voucher, and Rebutter in a reall action, and by no ott er 
ö wap, can a man have benefit of a warranty, a warranty is to be alwapes ſaved, foꝛ 
the benefic of the partie, and the lame is vot to be overthrowne, whcre a man hath 
Note tbe a warranty; and is impleaded, in a reall action, and he bath a way and meanes, to 
8 fe. babe advantooe by the warranty, but he doth omit the ſame, he by this bis laches, 
all, and where {ballloſe the benefit of the ſam? foz ever after, but if it be in any other action, where 
in a perſonall he cannot plead this warranty, as in an ejectione firme, and other pezſonal actions, 
action. a Collaterall warranty cannot be pleaded by way of barre , but though he 
cannot - plead che ſame in chele caſes, yet he ſhall habe benefic of this 
TUarranty, without pleading of the lame , and that in this manner, 
by his giving of the lame in evidence to a JURY, 5 the 
ä ame 


_ 
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ſame is to be found by the verdict of the Jurp , and this is veip cleere by 
many Authozities, as by 3. E. 4. fo. 4. b. &. 5. a. 1. H. 7. fo. 12. 4. b. 20. H. 7. 
fo. 4. 4. 2 1. H. 7. fo. 32. a. b. 27. H. S. fo. 22. b. & fo. 23, ſo that a collatirail - 
watrautie map well be given in evidence, and found by the Jury upon Non culp. 
pleaded in au ajectione firme, aud ſo upon the whole matter, be concluded with 
che reſt of the Judges, that judgement in this caſe ought to be given foꝛ the Delen⸗ 
daut. Nota, that Yclverton Juſtice in his argument did (ome what daubt of this 
laſt matter, becauſe they had nut pleaded the warranty, but this was only found 
by the Jurp, by the ſpeciall verdict , and he grounded bis doubt upon che Book 
of 7. E. 3. befoze remembꝛed. But Flemming chief Juſtice cleere of opinion in 7.E. 2, 
this to che contrary , and that upon the difference befoze taken, where the ſame 

was in a reall Action , where be may plead this warranty, and where in a perſo- 

nall action, where he cannot plead , and if it ſhould be otherwiſe , then all would flee- 

and reſerc uato reall actions, but the nature of this warranty is ſuch, that the right N . 
of it in ſuch Actions in which it cannot be pleaded , that the ſame ſhall alwayes be a * 
ſaved, foz the benefit of the partie. And ſoby the whole Court, Nullo contradicente, © 


Court for the 
Judgement was given and entted by che Rule of the Court foz the Defendant, Deſendant, 


quod nota. 


Clarke Plaintiffe againſt Gurnell Defen- 
dant, entered Paſch. 8, Iac. B. R. 
; Rot. 530. 


| Na bit of Error fo2 to reverſe a Judgement giben in the C. B. in an Action of A grir of er- 
Covenant, wherein the caſe appeared to be this: the Piaintiff there did Cove ⸗ cor for to re- 
nant tagree 7. Iac. to let a Ship a fraught,to one Boothby, and that the ſaiv Ship, verſe * 
with the firſt wind that ſhould happen, Could ſaile aut of the Ile of Line, to ſuch _- REN 
a place, t. and Clarke covenanted fo Boothby, that he fo2 the Fraught of all the 
pꝛemiſes, would pap unto the Platutif Gurnell the ſumme of 184. 1. pro, tota 
transtretraione omnium premiſſarum , &c. ſoz this money the Action was 
brought in the C. B. and a judgement there had againft Clarke foz the ſame, upon 
which judgement a Witt of erro2 is bought. Hen, Velverton fo the Plaintiff 
in the watt of errog, that the judgement there given is erroneous, and to be reverſed, 
aud fo} erro} alledged, that the Declaration is not good, becaule ic is not laid 
therein, that the Ship came thicher , and the Covenanc foz the papmenc of the 
money, doth depend upon the other Covenant, concerning the Ship, che Plain- 
tiff by his Declaration, doth not well intitle himlelf to have his Action, it appears 
by 18. H. 6, fo. by Fortiſcue, ifene do covenant with another to be his Steward „ ;; 6. fo. 
fo2 ſo much wages, in an Action bp him bzoughs fo his wages in this Court, he 1. pro Forteſ⸗- 
ought to ſurmile and ſec fozth, that he hath perfozmed his ſervice , which doch in⸗ cue. 
titie him to his Action : and ſo here in this caſe, he ought to ſhew that he had taken 
in the fraight, and perfo;zmed what on his part ought co be perfozmed : here in 
this caſe the Covenant is entire: it appeareth in 6. E. 6. Dyer fo. 76. pla. 29.& 30. 
that the woꝛd ( pro) makes a contract to be convitionall , as pro maritagio ha- 
bend. a man doth covenant fo2 to make an eſtate , if che marriage take not effect, 
the Covenant is diſchargep, So in an Aunuitie gꝛanted pro conſilio impendend. 
ſtop the Counſell, and the Annuitie is gone, ſo it a man grant to another, a way 
over his Land, & pro chimino illo, the other grauts to him a rent: charge, ik the 
wap be ſlopt, the rent charge is gone: lo that (pro) makes a condition, and 
this is all one, as if it had been in confideratione inde 15. H. 7. fo. 10. b. If a 
man doth Covenant co ſerve another fog a year, and he voth covenant to give bim 
ſo much fox his years ſervice, if he will bzing an Action foz his money, he oug be 
to ſhew that he hath ſerved him, and ſo in the pꝛincipall cale here, che . 
eloze 
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befoze he can recover the money, ought to ſhew perfozmance of that which was to 

have been done, of hes parte, the which is not here done, and ſo foz 

this defect and omiſlion in the Declaration, che lame is not good, and ſa 
conſequently , the Judgement fo? this cauſe is erroneous , and ought co be re- 

verſed. Geo. Croke, That the Judgement is not crrzoneous , but was 

well given. The Covenant here, was to pap ſo much, (pro tranſfretatione om- 

nium premiſlarum, though he do not goe, yet he is to have his pap, and to this pur- 

pole is the caſe in 48. E. 3. fo. 2. b. &. 3. A. where one did Covenant to ſerve ano: 

ther in the warres in France, with ſo manp eſquires at armes, and he did Covenant 

and pꝛomiſe to pay him ſs much fe2 the ſame, an action of Debt was there bzoughe 

fo2 the monep, it was there alleadged, that he ought to bave ſhewed per fozmance of 

the ſerbice, but ruled that he need not lo to do, but the Judgement there was a reſpon. 

des ouſter; notwithſtanding the lapd exception, and with this agrees Coke. 7. pars 

aus 7-P*. fo. 9. &. 10. Vghtreads caſe. It appeareth vp the bocke of 3. H. 6. fo. 33. b. 
wreck 3 34. A. if a man do pꝛomiſe another 20.1 a ytere foz to be of his Councell luch a 
day, and peere, fo two peeres next enſuing. In an action bzought foz his monep, 

he ought to ſhcw in his Count, that he was wich him, and did give him Counlell, fo2 

this is that, which is the firſt cauſe of che dutie , but if it were a pꝛomiſe to 

pay ſo much, upon the pꝛomiſe of the other, fo2 to do ſuch a thing, there in this caſe it 

is a pꝛomiſe, againſt a pꝛomiſe, and the one of them map have his remedy, by way 

of action fo) the monep, and the other his action foꝛ breach of p2omile, 10. Eliz. Dy- 

er. fo. 270. placito. 23. where the office of the ſteward of a Mannoꝛ was gzant ed 

to ane, à rent charge granted to him*proexcercitione, & occupatione officii illius 

there it is a Quære, whether he ſhall not be charged, in the purſuing of his remedy fo2 

the rent, to ſhew that he had exerciſed the office fo2 that if he have not this done, the 

Annuitp, and Rent is determined and made not deſtrainable; ch1s agtees with 3. H. 

6. fo. 23 but both theſe do differ kꝛom the cale here in queſton, foz here in this cale, it 

is one Covenant againſt another, and ſo the Judgement is well given, and not ( rꝛo- 

nious, and ſo to be affirmed. Yelverton Iuſtice, where the payment is to be made 

upon performance of a matter precevent, there the partie, is to alledge pers 

fozmance of the matter,bcfoze He can maintapne an action, fo; to recover the money, 

8 7. pa. but otherwiſe it is, where the matter to be perfozmed is ſubſequent to the papment, 
we ee, and Vghtreads caſe Coke 7. pa. fo. 9. &. 10. is good law, and nothing at all againſt 
this, the caſe befoze remembered in 6. E. 6. Dyer fo. 76. pro maritagio, one cove- 

6. E. 6. Dyer. nants fo: to make an eſtate, this (pro) makes a condition, and is matter pꝛecedent, 
10. 76. the perkoꝛmance of which ought firſt to be fapd down, befoze the eſtate co venanted to 
be made fo) this, can be obtayned the principall cale here, is not like the caſe , where 

there is one pꝛomiſe made agataſt another, chere they ought to have their ſeverall 

actions, upon the ſeverall pꝛomijes, the one agaiuſt the other, but it is not ſo in the 

ca(e here, koꝛ before he can here have the monep covenanted to be payed, (pro tranſ- 

freratione, &c. he muſt expreſly lap the perfozmance of that which was to be done on 

his part, being matter precedent to the payment, which is the preparation, and ſet- 

| ting fozth of the ſhipp, the which is not heze lo done, and fo2 this omiſſion the declc- 
ration not good, and ſo the Judgement not well given, but is erzonious, and ought 

to be re veꝛſed. Flemming chieſe Iuſtice. If the Coventnt were, that zhe ſhould 

take al! the wares into the ſhipp,and ſo to tranſpoꝛt them e then the other, doth p10- 

miſe and Covenant foz to pay him ſo much foz the ſame, oꝛ doth Covenant chat when 

be retoꝛns to Loudon to pay him ſo much fox the ſame, here of neceſſitie he ought to 

ſhew his taking in of the wares and the tranſpoztation and bis retozne defoze he can 

recover the money againſt the, other and this he hath here fapled co do in his Decla⸗ 

ration, and ſo che Declaration ko; this defect is not good, and for this gauſe the 

Judgement is erzontous,and to be reverſed. Williams Juſtice, this difference map 

be taken, here they are not, as ſeverall covenants, and ſs one againſt enother, but 

they are here, as Concomitantia. It the oue dsth Covenant fo2 to tranſpozt goods 

hom place to place, and the other covenants to pap fo much fo? the ſame, theſe 


are ſcverall covenants , and the one may well have his action againſt 
| the 
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the other meerely upon the Covenant, and fox bꝛeach ot the ſame , but in the pzin- 
cipall caſe here, there is matter pꝛecedent to be done to intitle the partic, to have 
the money co venanted to be paid, and that is the pzeparing of the Ship, the lade⸗ 
ing of the goods into the Ship,and the tranſpozting of them, gc. and then to2 all 
this, the money covenanted to be paid, the which he cannot recover ,. befcze per- 
fozmance of the fozmer part to be done by hum, and this he ougbt to have allcvoed 
in his Declaration which be hath nor done, and le the Declaration not good, ano . 1, 

the jadgement erroneous , but the Court not being full, the reverſall of the juoge- as ons 
ment was uot pꝛonounced, but the {ame was adjourned to another time, though ous by the 

the opinion of the thiee Judges was, that the Declaration was not good, and ſo opinion of 

the judgement erroneotss. a three ludgeg/ 


Mary Moore Plaintiffe againſt Gerrard Moore 
Defendant. 


wt 


[ Nan Action upon the caſe foz a Pꝛomiſe, upon, Non aſſumpſit pleaded, a Uer- | 
dict was found fo? the plaintiff , ano the caſe appeared to be this, one at the te- An action 
queſt of the Defendant, and foz bim (but with che parties own money ) did bẽup Pon the caſe 
certain? Marcs and Commodities, the which were foz him tranſpozted imo Tre» 3 of 
land, and the Defendant at whofe requeſt this was done, did aſſume aud pzomile fo2 P W 
to repay the money, ſo by him co be laid out, fox non-payment whereof the Arcion 

was brought and found ko; the Platutiff. Dodderidge the Kings Sergeant mo: 

ved for the Defendant in arreſt of judgement, that the Declaration, here was nat 

good, becauſe he doth not therein averce , that theſe gvods by him us bought, did 

ever come to the uſe of the Def. nvant, the matter only here couſiderable is, when 

the Plainciffe did buy Wares at the requeſt of che Defendant, and fo; him, and he 

pꝛomiſing to repay him the money laid out, whether this vo trans lerre anp pꝛopertie 

co che Defendant oꝛ not, and whether the pꝛopertie remaines in hem who bought - 

them, that the pꝛopertie doth ſiſlrematn in him, he ought alſo to hade avercev fur- 

ther in his Declaration, that when the goods were delivered to him, that he then 

pꝛomiſed for tu repaꝝ the money, and foz this omiſſion, the Declaration is defec- 

tive, and foz tht3 cauſe judgement ought foz to be arreſted, Williams' Juſtice, if the 

caſe had been that pou do promiſe, that ſuch monepes as the Plaintif ſhall lay fo2th, 

and disburſe,fo2 ſuch goods fo pou, to be tranſported into Ireland fo; pou, you bo af- 
ſame, and pꝛomiſe to pay the ſame, is not this a good pꝛomiſe, and upon good con- 
ſideration, cleerelp it is, and gives a good caule of Action to the Plainrif, if the 
money be not paid. Yelyerton Juſtice, if I do requeſt one fo2 to buy ſuch a Geld. 
ing fo2 me, and do pꝛomiſe that J will repaphim again, and he buyes this Geld⸗ 
ing foz me acco:dingly, cleerely he map well have an Action upon the cale again 
me fo2 this money upon my pꝛomiſe, and 7 map take the Gelding and befoze my 
takeing of bim, the p2op2rtie of the Gelding , is not in him, who bought him 
to mp ule, but che propertie is in me, who reqeuſted. him to bup the Gelding 
fo me, quad tota Curia conceſſi t, ſo here in this caſe there mas a pzomile for to re- 
pay all ſuch moneyes as ſhould be disburled for him, foꝛ certain Perchanviles to be 
tranſpoꝛted into Ire land, foꝭ not payment of which moneys, the Action here is well 
b1ought againſt him, and the Declaration is good, and ſo Judgement ougbt; 
accozding to the Uerdict, to be given fo2 the Plaintiſfe. The whole 
Court acreed in this, that this is a cleere caſe foz the Jlaintiff, that che Defen- 
dant ought foꝛ to repay this money, notwithſtanding the goods were not -boughe 
with bis pzoper money, and that the Plaintił here hatch juſt cauſe of Action, tha the 
Declaration is good , and judgement to be given for the Plaintif, 7 


Note, that the Councell fo) the Plaintiff infoꝛmed the Court that the Plaintiff 
was in forma pauperis, and therefoꝛe pzaped that the Plaintif might not pay the box, 
becaule, as it was alledged, the eos not woꝛth ſo much as to pop the bo my | 
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Nota. le diffe. Williams Juſtice, you oucht to pay the Bor, this notwithſkanding , and tle dik⸗ 
rence touch- ference is this, where por: do recover, there you are to pay the Box , though 
ing a forma pon ſue in forma pauperis, otherwile where it goes againſt you : the whole Court 
awperis. wore cleere of opinion, that the Declaration here is good, that the Plaintiffe 
udgement |< juſt caſe of action, and therefoze the rule of the Court was, quod intretur 


iven pet cu- De —_ 
Be. juditium pro querente, and the Box paid. 


Skipwith Plaintiff againſt — — the 
Inne-keeper. 


Speis 12 a Trover and Converſion: The Caſe appeared to be this ; A ranger comes 
caſe,in a Tro- Ito an Inne with mp hozſe, and there leaves him to ſtand at hap, unknown to che 
ver and con- owner, the Do ſe there eats out his p:ice aud value, the partie which lelt hun 
- verſion, there, cc mes not to pap fo bim: atccrwards ihe true owner of the Pozſe Lcaring 
ok him, comes to tbe Inne, and there finding of his Pozſe, temauds him of the 
Tuaneteepcr , who refuſed to neliver him, unleſſe the money there owing koz bim 
was paid, the queſtion moved to the Court was this, how the Jnackeepcr would 
come to his monep, and whether in this caſe he may retaine the Dozſe, untill he 
be paid and diſchargedfo} his meat, in regard, that he which left the Pozle chere , 
was not che true owncr of the Yozte : the Court in this caſe were divided by the 
opinion ok two of the Judges, the. Jnne-keeper here may well retain and keep 
the hozſe till he be [afisfied che money there owing to him fo; bis meat, and by 
two otber ol the Judges, chat he could not retaine and keep the Pozſe from the true 
owncr „ fo bis meat, being not left there by him, but by a ſtranger unknown ta 
biw, | Williams Juſtice, & Croke Juſtice both of opinion cleerely, that the Junc- 
keeper. may x ti and keen him foz bis meat, tul he Le pa d, and ſatisfied foz the 
ſams , for yt the June ⸗kteper here is not bound to take knowledge of the true 
owner of this Bozſe, thus leſt to ſtand in his Inne at Pay by another. Yelver- 
ton Tuſtice, and Fenner Jultice beld the contrarp, that in this cale the Inne · kecper 
tan not retain and geen the Pozſe from the right owner, coming thithez and demand 
ing ot him, till be be paid foꝛ his meat, being left there by a llranger, unknown to 
the tight owner , byit that he muſt have bis remedie againſt the partie which lefc 


Ended by an the azſe there, aud, of him (oz of no body ) have his ſatisfaction fo} the time 


mo be + 0 : Boſe outinued there. Flemming chief N was ablent, and ſo the 
parties. Ci 1 ttremained div. ded in this caſe, and no moze laid in it, the pat ties afterwarts 
agteede .. 
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A man bound Note, that one was bound by Flemming chief Juſtice fo) to appear in B. R. 
B. be before Crołe mo bed ihe Court fo? to have his appearance relpited, in regard that he was 
che day, c. arefted m the interim, at the ſuit of another. and impꝛiſoned, lo that he could not ap- 
peer. : - Williams Juſtice, ft a man be bound by a Retognilance foz to appear in a 
Court of Rero2d „ if befoze the dap ok his appearance, be is erreſled at the ſuit of 
the Ring, and befaztthe.dap of bis appearance he is impꝛiſoued, this ſhall diſcharge 
bis Mecogniſance, but ik he be arreſted at the ſuit of another., and impziſoned by 
reaſon of which he cannot keep his dap, he by this hath bzoken his Recogniſance , 
3 and this is the difference co be oblerted fo good law, The whole Court in this 
Es tors Dy pre Fe gs this: caſe he ſhould be diſcharged, becouſe that pe 
a Rccogni Was befoze the dap, arreſted and impuſoned, ſo that it was not in his power fo? to 
ſance for ap. appear. Williams Juſtice, he might hate entred bail upon the ſecond arreſt, and im- 
83 pnſonment, and ſe to hape enlarged himſelf, and appeared ; the reft of the Judges a- 
vad were Joluſt him herein: that by reaſon of his impꝛiſonment be is to be diſcharged of his 
ast, arauce, [ce Litileton in bis Chap. of Continuall claim pla. 436, 437, & 438. 
where impriſonment ſhall excuſe appearance fo2 to make a continuall claim, and (hall 
a void a dilcent, 0} an utlagarie, if he be impriſoned at the time. Note, 
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Note, that in a Tit of Erroꝛ for to teverſe a judgement giben, the Erroz af inſant 2p 
ſigned was, that an infant appearing by his Garvian, and coming to bis full age, pears by G-r- 
did continue till by his Gardtan, whereas he then ſhould have beer by his Atturnep, din, tc. 

and judgement was lo given foz him, and to reverſe the Judgement, this was 
aſſigned foz erroz. Willams Juſtice, and the whole Court clecrelp that this is 
no erre2, but that the judgement ought ts be affirmed, fo the Judges ought not Jad gement 
to take notice, when he comes to his full age, aud therefoze by the rule of the whole —_— per 
Court, the Judgement was affirmed, cutiam. 


Armitage Plaintifte againſt Diſon Defendant. 


N an Action upon the Cale fox a pꝛomiſe to pap, ec. the Plainciff veclares of di- An action up 
vers ſums disburſed fo2 the Defendant, quæ quidem ſumme in toto ſe actin- dhe 5 for a 

gunt, to the ſumme of 23.1. whereas it was but 20. l. upon the Non aſſump- Promiles ec. 

fit pleaded, a verdict was given foz the Plaintik, and this matter of the miſcaſting 

was moved in arreſt of judgement. It was urged fs) the Plaintiff, that this being 

but only a miſtake in the caſting up, is to be amended, and ſo wes it held in one 

Gaughtons caſe a Dyer here in tbis Court, who ſold dibers pieces of Cloth, and Gavghtons! 

fo2 every piece he was to have ſo much, who bzought his Action upon the Cale, 3 a Dyct in 

for the ſais ſumme, and it was found foz him, and incaſting up of che ſumme, there 

was the like miſtake, this was moved in arreſt of Judgement, but it was overruled, 

aud by the rule of the Court, the lame was amended. Williams Iuſtice, J was of © 

counc ell in the ſaid cauſe of che Dyer, which caſe was, as it was cited and ad- 

judged foz to be amended, the like caſe was here in this Court, a Caſe of a Rent 

10 39. 8. due, and he to whom the ſame was due, did demand 3, l. it was here held 

that he ougght to have tendꝛed the 29. s. and fo2 that rhe ſame was not tendred, 

this was here adjudged fo} to be a fozfeicure, and that the other map enter foz the 

ſame , in rexord that he demanding of 2, I. in this is included a vemand of the 

39. 8. ſo if a man be indebted to me in 20. I. and J bꝛing an Action foz 36-1, J ſhall 

recover my 20,1. Williams Juſtice and the whole Court in this jÞ1iacipall caſe, 

the miſtake in the caſting up, is to be amended. acco:ving to the true caſting up, 


| | {tak 
aud ſo by the rule of the Court, the ſumme was amcnled. The miſtake 


amended. 
Pothill Plaintif againſt May Defendant. 


| Na Mohiditton, the caſe was, the Defendant being Parſon sf D. did libell in , prohibiri- 
the Spirituall Court foz Tithes foz Silva cedua , and foz the Perbage fog depa- on granted. 
ſturing of his Geldings , the Blaiatif there ſhcwed , that they were his Dacknep &c- 
Geldings which he kept fo bis pleaſure , and faz himſelf, and his ſervants to tide 
upon, being his ſaddle Dozſes : and th:s plea being there refuſed, fo2 this cauſe be 
p1aped a Pohtbicion, the whole Court were cleere of opinion, that here was 
good cauſe fo a P2ohibirion, fo2 that chefe Hogles are not ticheabic,uoz any rich 
Werbage is cs be paid fo2 them, otherwiſe it were, if <p had been Cart-hoz- 
ſes, which he bad co till bis ground, 02 fox Cattell bought, and fatced to ſell again 
| fo2 gam, fox theſe be ought. co de aniwerable to che Parſon fox the Perbage of 
chem, but not fo2 the Pervage foz his Geldings by him kepe, and uſed onlp fox 
bis pleaſure, but it was fo2 wozkiug gozſes, fo2 the Cart oz Plow, oz fon fat cattell, 
bought and fatted to ſell again, of ſuch Cattell allowance is to be made foz their 
ÞHcrbage , becauſe that a Pꝛolit voth come in by them, but otherwiſe it is of ſadvle 4 prohibiti 
bozles, the whole Court agreed in this, and chcrefoe in this caſe , by rule of che © &avtcd- 
Court, 8 Pohibition is granted. 

2 Daby 
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A writ of er- 
ror toreverſe 


a Judgement 
Kc. 


30. Aſſ. pla. 
18. Fit title. 
Impriſon- 
ment pla. 10. 
Br. tic. Im- 
priſonment 
pla 46. 


14. E. 3. fo. 
18. Brooke 
tit, Jmpriſon- 
ment placito, 
43. 


Iudgement 
reverſed per 
Curiam. 


AnaQion 
upon the caſe” 
for words &c, 


Daby Plaintif againſt Holbrooke Defendant, 


Na writ of er202 fo2 to revezle a Judgement given againſt the Plaintiffe, being 

an infant, the er202 aſſtancd and inſiſted on was, becauſe that che Judgemenr given 
againſt him, was quod capiatur,the which ought not ſo to be, upon the booke of 
Mich. 16. &. 17, Eliz. Dyer fo. 388. placito 41. wherr, if an infant be Plaintiffe 
by his procheine amy, after his fall age, makes an Attumer, and then becomes Non- 
ſuit, he hall not beheze amerced ot, oz that he is within age, aud if ſo, then no Capiatur 
ought to be awarded, againſt an Infant, and thezefoze, this being here lo awezded, is a 
cleeze exzoꝛ, and ſo the Judgement erroneous, and fo? this erzoz to be reverſes, 
Williams Juſtice, a Indgement quod capiatur, ought not to be given againſt an 
Infant, fo2 that an infant is not co be impaiſoned, and therctoge it appeares by the 
booke of 14. Aff. placito. 17. where an infant was found to be a dilleiſo2 and not 
impriſoned , becauſe he was within age, and with this agrees 10. Aſſ. placito 1. 
Brooke title Impriſonment placito 37. 28. Aſſ. placito. 10. Fitz. title Impriſon- 
ment placito 27. & Brooke tit. Impriſonment placito 62. &. 38, E. 3.fo. 5. all 
do agree in this, that an infant ſhall not be impriſoned 43. Aſſ. placito 45. Brooke 
title impriſonment. placito 75. an infant is found a Diſleiſo?, lo that ye ought to be 
impriſoned, he ſhall be pardoned per Curiam quia infant. Paſch. 43. E. 3. Ficz. 
title Impriſonment placito 16. In an Aſſiſe, it was found fo? the Plain iff, and at- 
judged that he ſhould recover ſeiſin of che land, and that the tenant ſhould be amerces, 
and taken, but becauſe it appeared that he was within age, le u as neither co be 
amerced, no2 impriſoned, but both of them pardoved, quia infans. o. Aſſ. placito 
18. Fitz. tit. Impriſonment pla. 10. &. Br. tit. Impriſonment pla 45. Jn an 
Atteint bzought by an infant, which paſſed agaiuſt him, and he was there adjudged 
to priſon, and pet an infant, but by. 41 E. 3. Fitz. tit. Impriſonment pla. 17. an In- 
fant Nonſuited in au Aitainc, ſhall not be impriſoned, quia infans. 16. Aſſ. placito 
7. Fitz. title Impriſonment placito 25. &. Br. title Impriſonment pla. 45. a 
feme Covert being found a diſſeiſoreſs, with fozce and armes, ſhall be impriloucd, 
but contrary it all be in the caſe of an infant 14. E. 3. fo. 18. Br. tic Impriſon- 
ment placito 43. two were found diſleiſozs with fozce and armes, the one of them 
was an infant but of 18. peers of age, and therefoze he was not impriſoned, but the 
other was, ſo that by theſe authozitics it appeares, that an infant ſhall not ve in pri- 
ſoned, fo any cauſe by his body, and accopding unto, there are two direct preſideutg 
adiudged in poynt in thus Court, as Williams Juſtice obſerved, that an infant ſhall 
not be imptiſoued by his body, and therefore in the principall caſe here, che Judge- 
ment given againſt an infant—quod capiatur is crzoneous Allo by Williams 
Iuſtice, a Nobleman fo} his contempt ſhall be fined , but there is no caſe in the law 
to be ſhewed, for co warrant this, that the Judgement, againſt an infant ſhould be 
quod Capiatur, (unleſſe it be onely in caſe of felony ) (this excepred ) there is no 
tale inthe law, fo2 to warrant this Judgement, here given againſt an infant, quod 
capiaturz the whole Court did agree with him herein, that this is a cleere er202,and 
therefoze by the Rule of the Court foz this erzo2 apparant, the Judgemement was 


reverſed. 


Txt Plaintif, againſt Kerton De- 
fendant. | 


the caſe for ſcandalous woꝛds ſpoken by the Defendant of the 
high Sherif of his County, and a Juſtice of Peace, the wozds 


meaning che Plaintiffe, hach couſenedthe Earle of ge 


Ile 
were theſe — (s) he 
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of as much as he, ( innuendo the Plaintiffe ) was worth, and lapes the ſpeaking of 
theſe wozds to be ad dammum 2000, l. upon Non culp. pleaded a verdict was given 

fo: the Plaintiffe. It was moved in Arreſt of Judgement that thefe wozdse are not 
actisnable. Yelverton, Croke, Fenner, and Williams Iuſtices, cleerlp theſe wezds 

are not actionable. Williams Juſtice, there was a caſe here in this Court adjudged, 

where an action upon the caſe was bzought foz words by a Perchant Plainciffe, foz 
ſcandalous words ſpoken to bim, which wozds were theſe (s) Thou art an arrane 

knave, fo? pou have Couſened all Coventry, and upon a motion in arreſt of Fudgc- 

ment, it was adjudged bp the whole Court here, that theſe wozds were not actiong- - - 
ble, and ſo in the principall caſe here, the Court was cleer of opinion, that the Iudgement 
wazds, are not actionable, and therefore the rule of the court was, quod querens | wig Curiem 
Nil capiat per billam. | ho 


Petty Plaintif againſt Waight De- 
fendant. 


N action upon the caſe for ſcaudalous wozds ſpoken by the Defendaut, to the gion upon 
Plaintiffe, which wozds were thele (s) Thou art a thiefe, for thou haſt ſtollen the caſe for 
my ſheafe of corn, ad- damnum upon Non Culp, pleaded, a verdict was found fox words ce. 
the Plaintiffe. It was moved in Arreſt of Jungment that theſe wozds are not acctio* 
nable. The whole Court cleere of opinton,chatthcſe wozds are ſcandalous, and 
actionable, becauſe it was copn lying upou the g2ound, and ſo if the wozds had been, 
tbau haſt ſtollen a buſhell of my apples, on che gzound, theſe wozds have been here 
adjudged to be actionable , otherwiſe it had been „ if chat be had ſaid my apples 
out ot my ozchard, theze not actionable, but if the wozds had been, Thou haſt 
fiollen two armefulls of mp wood, theſe wozvs are actionabe, and ſo hene in this 
principall caſe, bccaule the cozn was made np in ſheafes,and the partie hath a ſpeciall .. .. 
pꝛoperty therein, and cherefoze this is felony, and for this cauſe theſe wozos thus lie pe 
here ſpoken to the Plainciffe, are verp ſcandalous, and well actionable, and ſo RA 
by the Rule of the Court, Judgement was entred for the Plaintiffe. 


J 


Nota, tbat an action of treſpas was bzought by the Maſter for an aſſault and batte - an action ot 
ry of his ſervant, the which aſſaulc and battery was, foz giving of him a box on the affaulc and 
rare, ad dammum, upon Non culp, pleaded, a verdict was given fox the Plaintiffe. battery &c, 
It was moved in Arreſt of Judgement, that the Declaration was not good, for that 
it is not lapd in the Declaration, per quod ſerv ĩtium amiſit, by the opinion of the 
whole Court, the maſter ſhall not recover any damsges if his ſervant was not 
wounded, ſo that by reaſon of th's be hath loſt his ſervice, and ſo he ought for to lay 
it in his Declaration, oz the ſame is not good. Williams Tuſtice tited one Glan- = 
vils caſe, in an action of creſpas, for au allault and battery, which was foz giving a <q 
bor on the eare unto a Knight, and fo which he brought his actton, and did recover 
200. l. damages for this. In the principall caſe here, for the omiſſion of chele Judgement, 
words inthe Declaration per quod ſervitium amiſit, the Declaration is nos good, c. | 
and the rule of the Court was, quod querens Nil capiat per billam. 


Nota, by Williams Iuſtice , and agreed by the Court, that if a man do make a 
jopnture by deed unto his wife, during the Covercure, and afterwards of this land 
the husband and his wife do levie a fpne, yet cleercly, this (hall be no barre to her 
kꝛom bringing of her writ of dower, but that ſhemay wel have this after the veach 


% 


of her huſband. 
| The 
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The caſe of the Conſtable of Stepney. 


Touching the Nota, that awritof Reſtitution was praped, for toreſtote a Conſtable to his place 
CO _ where he was Conſtable veing cholen tor the ville of Stepup, and {worn , by the 
Coles Juſtices of peace,anddiſplaced again, of which Mennor the Lord Wentworth was 
c. Lord, which Conſtable of bis was removed before by the Juſtices of peace at their 
The caſeef quarter ſeſſions ( and after put in againe by the Lerd ) Williams luſtice. Ju- 
| the Conſtable ſtices of peace, are toelect Conſtables of Hundreds, and alſo bigh Conſtables, 
and theſe,as they are to be chsſen by them, ſo they are alſo removable by them, 'f thcre 
be cauſe fo} it, but if it be in a Pannor, and che Conſtable is choſen, and (worn in the 
Court Leece, the Juſtices of peace here, have no power, noz authority, for cs diſ- 
place him. But they may fyne hum, if there be cauſe for it. Yelverton Juſtice 
agreeVwith him bercta,chat a Juſtice of peact cannot diſplace ſuch a Conſtable being 
elected, and {worn to be Conſtable in che Court Leete(as here, in thiscaſe he was) 
allo a Juſtice of peace is not to elect a pettie Conſtable. In the principall caſe 
here, the cuſtomof the place was that the neighbours in the Pamlett, were to make 
choice of ſuch a one to be their Couſtable, and co preſent him to the Lord 
Wentworth, Lozd of the Panns},and then to bare bim ſwozu, a Juſtice of peace 
cannot dilplace ſuch a Conſtavle, In this caſe, the matter was, the Juſtice of peace 
did remove, and diſplace this Conſtable, (thus elected, and wozu, ) and dis clecc, 
and ſweare an other, to execute the place of a Conſtable there, and thep of the Dams 
left accozving to their Cuſtome did chuſe their fozmer Conſtable again, and dilpla- 
ted the other, and upon this be praped a writt of Refticution to be reſtozed co his 
place of Conſtable again, being formerly choſev , and ſwozne to execute che ſawe, by 
No wrirof the Jultices of peace. Williams luſtice, there is no preſident of ſuch a writ of 
- Reſticution Of Reſtitution, f0zaCo . But an oꝛder by the Rule of the Court was en- 
for Conſtable tred, that the firſt diſplacing of the Conſtable choſen by the ville, and ap pꝛo ved of by 
to his place. the Lozd, was alltogether unlawfull, and the Conſtable choſen,and ſworn by the Zu- 
Nices of peace, to be removed, and the firſt, to beConft*ble again, and ſo co continue 
according to the Election of the Pamlet, and that the Tuſkices of peace have no pow- 
er in this caſe over him, as to dilplacc bim, but that che Lozd, who vid appꝛo ve of the 
choiſe of him, may again, foz juſt gauſe, remove, and diſplace bim, aud ſo may the 
Juſtices of peace do by the Conſtable of che burdred, 62 high Couſtable, for good 
cauſe. Aud all this wascleerelp ſo agzeed, by the whole Court, and ſo no writ of 
Neſtitution granted, but an onder by the Rule of the Court, fot the reſtozing , plas 
cing, and ſetling of che firſt Conſtavle, ( cholen by the ville, approved of by the Loy, 
and wozu) in his place again. 


Hewet Plaintif againſt 3 De- 
fendant. 


—— Nan Action of Debt upon a bond, the Defendant , demands oper, of the bond, 


Bond, c. and of the Condition, the condition of which bond was, that the obligozs were 
fo2 to pap, all ſuch ſums of money fo tithes which ſhould be Leviev, and upon the 
oper of the Coudition, the Defendant demutres in lam, aud che queſtion was touch · 
ing the expoſition of the wozds ( which ſhall de Levied) whether cheſe wozds ſhall 
not be d in this manner (s). Levied; o co be Levped, and alſo whether, levyed 
tared, 
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taxed, o; allc\ſeo, ſhallnot be ſapd, in conſtruction of law, co be all one, and as touch⸗ 
ing this, it was urged, that wozds ſhall be taken and conſt, ved, accoꝛding to the intent 
of che parties, and intention, and conſtruction of wozvs; ſhall be taken accozding ta 
the vulgar and uſuall ſence, and manner of ſpeech ,'-withtn thoſe places, where the _ 
woꝛds are ſpoken , as in Lincolſhier , where 8. ſtrikes make a buſhell, the Judges 
of the Common law, are for to take notice of particular uſages iu ſebrrall plates, as 
of London meature in buping of cloth there, and ſo the particular uſages, and te 
manner ot ſpeech in particular Countrpes, is it to be reſpected, as in common par- 
lance to (ap of one in ſuch a piace, that he hath ſtrapned a mare, this is taken fo) ol 
ſtragned, with ſuch an avermen: of the uſage there to be ſo. Ik an action upon 
the caſe be bought ag aint one, fo? the taking of a ſilver ſalt, and it was a filver ſalts 
ſellar, this was excepted againſt, but adjudged here, that the action was well mani- 
cainable,fo2 that iis is all one in Common ſpeech and parlance,and to this purpoſe a 
caſe was cited to be ad judged in the C. B. that King Stephen by bis letters pattents, 

did grant unto one Alga maris, which wo2d (Alga) voth ſiguify a weed which 

came in with che flowing of the ſea, at a new moone, and was but of ſmall value, nw 

this was there ruled to be a good grant of the wrecke, which the water chen broughc 

in with the ſaid weed. —Croke Iuſtice, ths demurret here is not good, as to the 

words, (3) taxed, rated and levied, idem fignificant, being all one, and to the 

ſame purpole, aud effect. Alga maris, ts a weed, which comes in at the ſame time 

onely, with the new mooy, there they did make a favourable conſtruction rather then 

to ſuffer the grant to bee void, la where it it ſayd here, Levied, oz to be levied, oz 

taxed, this is all one. 9. E. 4. fo. 22. an action of Debt upon an obligation, 

brought againſt one as executoz, conditioned, that if one T. which was regiſter of the 

Plaiatiffe, and his receiboz of divers profics within the Archdeconrp, ſhould truely 

pay uuto him, omnia recepta, & recipienda, in the ſaid office, that then the ſayd 

obligation to be Loide, ſhews that T. which was bis receiver , and had received 

divers ſummes, and made the Defendant his executoz, and the Defendant by wap 

of plea ſapd, that he had payd unts the Plaintiff , all which his Teſtato had recet- 

ved, he was here to give an account fo2 both, Flemming chief Iuſtice, & Williams 

Iuſtice, agreed herein that this goeth unto both, ( recepta, & recipienda,) Flem. chief 

Iuſtice, Levfed, chat is to be levied, & accoding to the cuſtom of the Countrey, ta- 

kenfo? taxed, he hall be bouud by this, fo; to pay all ſuch Summes of money, ag 

the Sherif ſhalllevi, by this is to be nnderſtood all ſuch mes of money, as 

ſhall come to the Sherife for co be Levied, Malleryes caſe Coke „%%% ;- gs 

where an Ab bot ano his Covent made a Leaſe for peeres, reſerving rent yeerelp ts Malleries aſe, 

bim, oꝛ his ſucceſſoꝛs, that this ſhall be taken, and conſtrued, fo him, and his ſue cel- Coke 3. pa. io. 

lors ( 02) there taken foꝛ, (and) and as touching conſtruction of woꝛds, thep ſhall be 

taken, actonding to the Common parlance, phraſe, and cuſtom of fpeach where the 

words are ſpoken. 27. H. 8. fo, 27. b the meaning and intent of parties, is to be 

obſerved, and to this puzpoſe Fitzherbert there puts tbe caſe that if two do make 

a Contract fs} 18. Barrells of ale foz a certaine ſumme of money, and he which 

bought the barrells ot ale, would have had into his bargapne, the barrells alſo, when 

the ale was ſpent, but it was adjudged that he ſhould not habe the barrells, foz that the 

common ulage was, that the vendor ſhould have his barrels again, and the int ent ok 

the parties never was, that the vendee, ſhoutdhave the barrells, but ouly the ale, ſo 

it aman do Covenant with another, chat if he comes to his houſe, he will give him 

acup of wine, if he come (he ſhallnot have the cup, alſo, for that this was ne ber the 

intent of the partte,the caſe remembered of Alga mar is, was this, Ring Stephen, by 4, 

his letters patents did grant unto ſuch a towne, neere che ſea, Alga maris which as the Expoſiti- 

Virg il obſerveth is a weede, growtng in the ſea, having leafe like unts ſea gralle, dr on of words ro 

fea weeve , being very bitter and ſharpe which woz0d dip import a grant of che de accerding 

wette, for that wojvs are to be taken , accorving to the intcntof the parties, and 10 fbe no. 

this intention, and conſtruction ok wozds ſhall be taken, according to the Aulger, and „ 

1 — 5 uſuall the place 

where ſpoken 


. 
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Sig uſuall ſence, phraſe, and mannez of ſpeech ol theſe wozds, and of that place where 
| the woꝛds are ſpoken, as the caſe before remembered, of ſtrayning of a mare ta- 
ken fo2 diſtrayniogy aud an action upon the caſe was brought fo2 woods ſpoken by 
the Delendant ol the Plaintiffe. Chat he was ( mainſworn) theſe woꝛds were ta- 
ken and conſtrued accopding to the common parlance of the place where the woꝛds 
were ſpoken, and ſo tobe all one with foreſworn, and ſo was it acco;dingly adjudg- 
ed in the Court of C. B. in the caſe of Alga maris, and ſo in the princtpall caſe here 
to pay all ſuch ſummes of money which ſhould be levied, the ſame is to be ſo conſtru. 
ed, and underſtood, (s) levied,oz ts be levied, taxed, 02 aſſeſſed, this ts all one, which 
ſummes the Defendant here in this principall caſe was te pep, by the condition of 
Judgement. this bond, the vemurrer overruled by the Court, the Defendant having no juſt cauſe 
Sar che bo demurte, but the Plainriffe a good cauſe of action , and cheretoze by the Rule of 
Plaiatiſſe. the Court Judgement was entred for the Plaintiffe. 


Holland Plaintif, againſt Harecourt De- 
fendant entered. Hillar. 8. 


Jac: B. R. Rott. 
1136. 
An se tion of IN an action of Debt, brought upon a bond, upon Oier demanded the Condition 
Debt upon a  & wag this, that Holland the Plaintiffe was to go with ſuch a ſhipp, unto ſuch a 


bond &c.- 


je Defeudanc, was ts paphim ſo much monep foz the marriners wages, and for 
bis hire, the Plaintiffe ſecs forth in his Declaration, that he did accotviugly go the 
boyage,aud that be had been at Guyana, and returned again, and that che Deſeudanc 
refuſed to pay the money, upon which refuſall the action was bzought, the De fendaut 
by wayof Barre, pleads that the Plainciffe had not perfo:med his vopage, alledg⸗ 
ing, that viagium ad Guyana nondum finitum and ſo not copay the money, the 
where there Plaintiffe Replyes, and lets foxth, that he hath perfozmed his vopage to Guyana, and 
ſhall dea De. retg2ned again, and ſo the money due to be paid unto him, the Defendant rejoynes, 
— and ſecs foꝛth, that it was but a monechs ſaple thither , chat he had made it a longer 
— — « — vopage, aud lo a greater charge, and that he had not directly returned, the right and 


nay for: Departure, and whether this manner of pleading tn the Rejoynder was a Departure 
gan anew uot, was the queſtion. In this caſe, and as to this queſtion , it was ſaid, and a- 
is greed by the whole Court, that where a pleading doth purſue and fotifp the fo}- 
| mer matter pleaded, this ſþall be no Departure, but otherwiſe it is, where there is 
2 new matter pleaded. As u here a man pleades that I. S. Dyed without heire, the 
erence ocher ſapes,that I. S. bad an heire, and uames him, the other again by pleading ſhewes 
ae che ſame I. S was attainted, aud thereby his blood coprupted, and that ſo he dy- 
ed without beire, this pleading voth fortify the fozmcr matter, and ſois no De- 


areure,and lo if one be bounde fo2 to enleoffe another, and pleads perfozmance, 
the other pleades that he hath not pexforme ; having made no Feofment unto him, 


* 


the other by pleading comes and ſhewes der he bach perfo;medrhe couvitton, in this 
3 manner, (s) that he made unto him aleale fo} yeeres, that he did after relees unto 
pu, and his heires, though this be'agood performance of the condition, by the booke 
32. B. 4. fo. 3.a Brooke title Conditions placito 158, (yet this is a Departure, 
Fr ET | being nem matter. ) An this principall caſe bere, Holland the Plainciffe was co 
ET, Ko with ſach a ſhip unts Guy ana, and when he vircely retuzned again, then Harecourt 
= the Defendant was to pap him lo much ko2 the marryners wages, and foz his own 

| hire 


, to Guyana, and when he did directly return back again laden, Hareccurt 


where tha. direct wap, to this Rejoynder the Plaintifle demurres in lam, foz that this was a 


e 


3 


— 
= 


, 
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hire, the Court was cleere of opinion foꝛ the Plaintiffe , that he had juſt cauſe of 

action, toꝛ due deb: now upon his recopne, to be yapd to him, by the Oetendant, but 

ſome queſtion happening co ariſe, upen tbe pleading, and the paxtics-percetving the 

opinion of the Court, 'whith wap they enclined , they dis mutuallp a- | 
gree ts have the matter ended, and compoled between them by agreement, aid ſo Ended bo 2. 
they reſerved themlelves to parties choſen by them, finally co end, and determine the grcement. 
lame between them. 


Ota, as touching a queſtion pꝛopounded by Walter when a leaſe ſhould be ſayd Note che dif- 
N to begin. Flo mming chief Juſtice, tooke this difference where a deede is dee 1 ah 
livered, to begin à die datus, and where it is à datu, where a deed is delivered, foz is to $0954 | 
to take bis fo2ce, and efleuce, a dic datus, in this caſe, it is excluſive, and the dap ot & 
the date is excluded, but otherwiſe where it is 4 datu, thete it is incluſive and the dap 
mcluded. Thts difference holds place, and is good, where it is in a caſe, and Note the dif- 

opnt of intereſt, that is conveyed , o; paſſed fzom one to another, as in caſe of a, ference be- 
eaſe foʒ peeres, oꝛ any other fntercſt that is paſſed, and ſo is Claytons caſe Coke 5. "Ween matter 
pa. fo. 1. But where it is in matters of atcount, where no matter of meereſt is to be —— 
paſſed, 02 conveyed, as if one be, to be accountable to another, aud that bp deed, be ofaccount, 
the ſame to be done, à die datus, or à datu, in this cafe, no inte teſt pe ſſing by the deed, 
be the ſame à die datus, or à datu, it is all one, and no difference between them, 
as was cleerely held by Flemming chief Juſtice, and ſo agreed by the Court. 


Moore 5 and L anckfoordes caſe. 


Eivg Jndicted upon the ſtatute of 8. H. 6. cap. 9. fo) a fozcible entry, and the , vyrit of er- 
D Judic:ment found againſt them, A Writ of erzor by them bzought to re. cor for to re- 
verſe che Jodicement, the er2or aſſigned was foz th: want of an (adtunc) the In- verſe an indi- 
dictment being exiſtensliberum tenementum of J. S. and doth not ſay adtunc exi- ctment, ec. 
ſtens aud alſo it is not (ayd in the Indictment that (ibidem) they did ente — It 

was urged that the ſeverall Indictments againft Williams and Skidmore,up- 

on the ſame ſtatute of 8. H. 6 cap. g. were both of them revetſed, foz want of 

(adtunc.) Hen Yelverton, this hath been divers times ruled here, fo) to be a 

good er202,as inthe cafes vefoze cited,fo2 it may be (exiſtens liberum tenementum.) 

 befozeo2 aft er, aad not adtunc , aud therefore he ought to ſap adtunc exiſtens, or it 

is not good. Williams Juice, I in the Judictment he had begun, with che 

day time, and pecre, then all which doth follow after (hall be taken, and intended to be 

at the ſame time, and foy this was cited 5. E. 6. Dyer. pla. 68. and 23. H. 7. in 

Kellaway fo. 98. & the like indictment was here reverſed the Laſt term, fo2 want of 

(adtunc ) fo? that it may be exiſtens Iiberum tenementum twentie peeres befoze. 

Flemming chief Juſtice, and Williams Iuſtice all being here coupled together, the 

dap, the time aud the place, then the woꝛds makes all gvod, foz thereby it appeares 

that it was his freehold, and the time being here lapd when he entered, this Indict⸗ 

ment map be good enough without ſaying (adtunc) and ſo they ſeemed both of 

them to hold clec rely, that this Indictment was good, pet thep did not overrule it, 

dut gave time to ſearch for Preſidents. 


A a BD 
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Eynan Plaintif, againſt Bridges De. 
fendant entered. Trint. 8. 
Jac. B. R. Rott. 


1222. 


An dn of N an action of Debt, bꝛought, faz notperfozming of an awarde made fox papment 

Dest upon of monep, the caſe appeared to be this, the parties mutually referred themſelves ta 
an ward, Che arbitrement of others by them cholen, and bonds by them entred into each to the 
for not per. othtz, to2 perfoꝛmante of the award, the Arbitratoꝛs made their a maxde, fo2 papment 
— of by tie Defendant, to the Plaintiffe,at a day to come, the award was made the 24th. 
>. diy of March, fo2 the payment af money , to be made, by the Defendant to the 
warded to he Plaintiffe, at Michaelmas then next enſaing, foz not payment of this, an action of 
paid, Debt, bzought in Barre, of which grtion, the Defendaut-plea»s a rcleas , made to 

him by the Plaintiffe, of all actions, and demands, bearing date the 1oth. day of 

Aprill, and it appeared bp the award, that the Plaintiffe, was to make a telees unto 

the Defendant, of all actions, and demandes fzem che beginning of tle wozld unto 

the roth. day of April ehen nextenſning. The onclp queſtion was, whetber by 

this releas thus made, the papment of the money, awarded to be popd, by the Deken⸗ 

dant to the Plaintifſe, at Michaelmas then next following by fazce of che award, 

be ablolutelp gone, and releaſed, by this refeag or not. It was urged fo2 the Plain- 

tiffe , that this payment thus to be made, at a dap to come, by the Defendant co 

the Plajn:iffe, by fozce of the ſame awyard, is not by this relcas, viſchorged, and re- 

leaſed by the Plainciffe, but chat the Debt ill remaynes due unto bim, and that he 

bath good caule of actton, to ru coder the ſame by this action bzought by him, upon 

his bond, foz perfozmance of the award, and that this releas ſhall be no barre unto 

bim, wherein it is ta be conſidered, whether this weze a debt, due unto the Plaintiffe, 

at thetime of the releas made by him, 02 not, and when the ſame dotb firſt commence 

and degin faz to be a debt, and duty in him, and as touching this, it appeares by Lit- 

tleton in his Chapter of Releaſes, pla. 5 12. that if a man be bounde ts pay ſuch a 

Note · the dif- ſumme ofmonep, at the feaſt of St. Michael next, if che obligee befaze the ſapd feaſt 

ference do releag unto the obltgo} all actions, he (hall be barred by this releas, fo2 that this is 

deer daes a dutp preſently, but the papment is put in 8 until a day to come, but otherwile 

by e e it is, in Littletons caſe pla. 5 13. of a Leaſe for a yeere rendering to him at Micha⸗ 

day to come, elmas next 40.5. aud befoze Michaelmas, be releacſs to the leſſee all actions, this rene 

rent to be jg not releaſed,fo} that it is not a dutp til the dap of papment, ls is the opinion of all 

3 e the Judges, ir L. 5. E. 4. fo. 40. and ſo is the booke of 9. E. 4. fo. 13. a 67. Coke, 
beſore. that iu caſe of a bond, the ſumme to be papd at a day to come, is a duty preſencly, but 

it was urged that in caſe of an Annuitie, to be papd at a time to come, it is no debt, 

befoze the tune ol payment be cozhe, and ſo in caſe of an Arbitriment, an awarde 

made fo2 to pay money at a dap to come, it is no debt, no2 duty uvcill che dap come, and 

therelaze, not to be releaſed in this manner: befoze the dap, as in the principall caſe 

here it was of all actions and demandes, and thercfoze this releas ſhall not free, and 

diſ:harge the Defend.of and fzom the payment of the money awarded tr be payd, by 

bim tothe Plaintiffe, at a day to come, and ſo the Plaintiffe hath good cauſe of action. 

Williams Iuftice. In caſe of an Obligation entered into, for payment of money 

at a day. to come, this cleerely is a debt and a duty preſently, and may well be dil- 
charge by a teleas made, of all actions and demands before the vay of papmenc 
comes, but is it as cleer, that it is not ſo in the caſe of an Annuity, noz in caſe 6f an 
action of debt, fo; not performance of an Awarde made for papmeut of money, at 

n dap to come, for in theſe caſes, there is ns preſent deb, nor duty before the dap of 

PapMmcurc 
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payment do come, and fo2 this caule, not to he diſcharged by a releaſe of all Actions 
and Demands beloze the day, the whole Court tnclincd to be of the ſame 
opinion „ but no Judgement was then given foz the JPlaintiffe , 
but the Court were of opimon, that ye ha? good cauſe of Action, and not to be bar- 
red by thts his releaſe thus pleaded againll him, this caſe was net moved 3+ an, but 
was ended between the parites, they perceiving which wap the Court inclined in 
their opinions, | | ; 


Norcot Plaintif againſt Heywood Defendant, 
entred Mich. 8 ſac. B. R. 
Rott. 350. 


12 a whit ot Error bzought toꝛ to reverſe a Judgement given in an Action npon the 
Caſe, in an infertour Court, tbe Errozs were alligned by Coventry koz the 
Plaintiff in the Tic. of Er ioz, that the judgement given was erroneous. The 
firſt &rro2 was, that the Judgement was (Ideo conceſſum eſt per Curiam , 
wheꝛeas it ought to be Ideo conſideratum eſt per curiam, The ſecond Erro? , 
that the Judgement was, quod capiatur , whereas it ought to be quod fit in 
miſcrico:@ia. The Court were cleere of opinion, that both thele Errozs are 
good, and to be allowed of, and that the judgement is erroneous, and fo2 theſe 
trrozs, by the Rule of che Court, the judgement was reverſed. 


Holts Cale. 


Ma Piꝛobibition pꝛaped unto the Spirituall Court, the caſe appeared to be this, 

(s,) Holt was pꝛeſented inſtituted, and iuducted to the Pariſh Chuch of Stor- 
rinton, afterwards Doctor Wickham draws him into the Spirituall Court, 
queſtioning of him fo2 ſome matters, as touching the validity of his induction, and 
upon this, a pꝛohibition was by him pꝛayed. | 
here in this tale ought fo2 to be gzanted, thts being directly within the Statute of 
45. E. 3. cap. 3. fo2 here the verp title of the Patronage comes in queſtion , with 
the determinstion of which, they ought not there foz to intermsddle, alſo matter of 
induction, and the validity thereof ts determinable at the common Law, and not 
there by them in their Court, andtherefoze fo2 to pꝛohibit their pzoceedings in this 
caſe, a Pꝛohibition ought to be granted, the whole Court agreed with him herein, 
and therefoze by the Rule of the Court, a prohibition in this caſe was granted. 


Buſeby Plaintiffe, againſt Hadderton Defendant, 


entered Hillar 9. Iac. B. R. 
Rott. 18 2. 


Nan Action upon the caſe fo2 a Pzomiſe, upon Non- aſſumpſit pleaded, a Uerdict 
was found io2 the Plaintiff, and upon a motion in arreſt of judgement, the caſc 


| 


Williams Juſtice , a Prohibition 


— 
. 


A writ of er- 
ror for to re- 
verſe a judgc- 
ment in an 
act ion upon 
the caſe. 


Judgement 
reverſed per 
curiam. 


A Prohibitl- 
on to the ſpl- 
rituall Court, 
gcc. 


A prohibicios 
granted by | 
the Court. | 


An action up- 
on the caſe 


for a promiſe, 


appeared to be this, the lain. fold unto the Defen.a parcell of ſugar at 17. d. ob the &c. 


p2und quæ in ſe toto attin, to ſo much, afterwatds the Plan.ſold unto him another 
A : parcel 
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Lintons caſe 
in B. R. & 
affirmed in 2 
tit of error. 


Note the dif. 
ference where 
a miſtake in 
caſting up cf 
2 ſomme is a- 
mendable, 
and where 
NOT. 


parcell for ſo much, que in toto ſe attingunt toſuch a lumme, and afterwards the 
Platutiffe ſummes up altogether, with this que in toto fe attingunt to ſuch aſumme 
in conſideration of all which, rhe Dekendant did aſſume and promiſe to pay this un- 
to the Platociffe, which laſt ſumme in the laſt caſting up, {que in toto ſe attingunt 
to ſo much is (1 1 d.) more then the 2. former ſummes truc iy ceſt up ameunted unto, 
the promiſe was, to pay the laſt ſumme, as it was caſt up, in which che miſteke was, 
and this was moved in Arreſt of Judgement, for that this doch not now appe are for 
to be one, and the ſame contact, becauſe that (11d.) more is in the laſt ce ſ n. 
up, que intoto ſe attingunt to ſuch a ſumme, then is revera in the two former ſummes, 
and (hercfore it was urged by Geo. Croke for the Defendant, that for this cauſe 
Judgement ougbt to be arrelled, and tothe ſame purpoſe be remen:brid a coſe ads 
judged here in this Court, but afterwards reverled, by a writ of error in che Exche- 
quer chamber, and that upon this reaſon , becauſe that the ſumme calt up in the 
laſt cocall (which was promiſed to be paid) was leſſe by a penny then the other ſcve- 
rall ſummes ti uely caſt up amounted unto ) and ſo th's «ppeared not to be the ſame 
contract, and far this reaſon the Judgement was reveriev, and the ſame reaſon is 
hire for the arreſting of this Judgement, theze the laſt totall in the caſting up was 
(a penny) Leſſe then the former ſummes, and here in this caſe the laſt totall in the 
cating up, is 11. d) more then the former ſummes, but the reaſon is the ſame in 
both caſt s— Williams Iluſtice, tt is vi rp cleare, that the ſe words in the Laſt— total], 
que in toto ſe attingunt, to ſo much are wozds meerelp ſuperabundant, if the ſcve- 
tall ſummes befoze, (being the gzound and conſideration of the p2omile to pay ) 
are caſt up rigbt, foꝛ that the aſſumpſit to pap, bath relation to the other ſeverall ſums 
fo2 which the goods were deltbered,the like caſe was here in this Court adjudged, bee 
ing one Lantons caſe & affirmeo upon a writ of ez2or in the Exche. cham. where like 


variance was in the caſting up of the laſt totall, the former ſums being tight, and this 


was held to be amendavle, was here amended, and the laſt totall amended, & made 
fur to agree with the other ſummes, and ſo this variance and miſtake here in this coſe 
in the calling up of the laſt totall, is amendable, and ought to be amended, and made 
to agree with the other ſummes which are rightly caſt up. Croke Iuſtice, the 
contract heze hath reference unto the parcells, before named in particular, and if ic 
appeares in the caſting up of the laſt tet all, que in toto fe attingunt to ſo much, be 
the ſame, more or leſſe, then the before named particular ſummes, do amonut unco 
then this, non eſt idem, but a ſeverall conkkact. Flemming chief Iuftice, 
The allumplit here is the ground and cauſe of the action, and therefore, if one in 
conſideration of a horſe of 10.1. price telivercdto him , do promiſe to pap unto him 
20 |. for the horſc, this is true and good, and this his promiſe ſhall bind him, co pay 
the 20.1. and it map be ſo here in this caſe, if the promiſe be to pay ſo much here, as 
by thc caſliug up of the laſt totall ic is ſaid to be, this will then bind him to the per- 
formance thereof, and as to the Amendment where a miſtake is in the caſting up of 
the totall, this is true, as it hath been obſerved, and the ſame is matter amendable 
in many luch like caſcs, but herein his difference is to be oblerved, where thr Plain. 
tiffe fhames bis Declaration, accerding to an account of particula) ſummes taken 
by himſelf, and where it is by the parties which do aſſume ts pay fot che ſeverali 
commodittes delivired,que in toto ſe attingunt to ſuch a ſum, wherein the miſtake 
is, if it be by the partie himſelf, ans there is moꝛe caſt up in the laſt cotall, cben in che 
fozmer, this is not idem, nor yet amendable, but other wiſe it is where the ſome fo is 
done, by the partie which doth aſſume. Velverton Juſtice, put the caſe to be wich- 
out any ſuch caſting up, with a que in toto ſe attingunt, to ſs much, as if one do 
ſell an Hoꝛſ co another, fo) ten pound, oz an Ox fo? five pound, and fo2 
this, he pꝛomiſeth to pay bim twenty pound, cleerely this is good, and be (hall 
be bound to performance by this his p:omile, the difference is good, which hath been 
taken, where the variance & miltake is the default of the Clerk in caſting up of the ſum 
and {o miſtakes in the totall, this is matter amendable , and the ſame hach been u- 
ſually ameuded, but otherwiſe it is where the variance and miſtake is meerely the 
default of the partie himlelf, in caſting up of the cotall , this is not amendable, but 

this 
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this caſe now here in queſtion, doth ſomething dütker, fox that the fozmer ſummes, 
which the parcels deſtwer ed amounted unto, were caſt up right m the que in toto 
ſe attingunt, bac the miſtake is in the caſting up ok all together in ihe lan, and ge» 
nerall cotall, this may in reaſon be amended, and made to agree with the kozmer 
ſummes which are caſt up right, if the Preſidents of the Court will warrant 1 
Man. Secundary :nfozmed the Court, that he had Pꝛeſit ents direct in the paint. 
foz amendments of ſuch millakes of che pertte, in caſting up of the 1aft (9;all, The miſtake 
where the koꝛmer ſummes were right, upon the pzodncing of which Joꝛeſidents, mom Pp 
this miſtake in the caſting up of the laſt totall, was by the Rule of the Court a- ee berg 


mended,and made to agrec with the fozmer lummes, and by the Rule of the C ourts 


Judgement was entred for the Plaintiff. 


Smith Plaintif againſt F lint Defendant. 


1* an Action upon the caſe brought by the Wlaintiff fo2 flanderous wozds ſpoken 2 ee 


by the Detendaut of the laintiff, upon Not guilty pleaded, a verdict was given words. 
fo} the Plaintiff. It was moved in arreſt of Judgement, that the wozds were not 
Actionable. The wo2vs being, that the Defendant ſaid of che Plaintiff, that he 
had harbored and received his Sonne into his houle , having notice of him befozc, 
that be was a Seminary Bꝛieſl, the Court were all of them cleere of opinion, 3 

gement. 

that theſe moꝛds are in a high meaſure ſcandalous, and Actionable, fox that the ſame sen for the 
offence is made felony by the Statute of 27. Eliz. cap. 2. and there ſoze by the Plaintiffe. 
Rule of the Court, judgement was given for the Plaintiff; 


Baker Plaintif againſt Baker Defendant: 


Error for to 


12 an indictment of Felony, and an Dutlawzy upon it, A Scire facias againſt reverſe n 
the Ter-tenants, to ſeiſe the goods of the partie Duclawed, in Ray of wyich, ourliry upon 
2 Errozs were aſſigned fo; to reverſe che Outlawꝛp,. and Bridgeman foz thepartie e 
ouclawed alledged Diminution of the Reto, there be · ng in the Court a Trenſ-. n... 
cript of the Recoꝛd of indictment, but not the Recoꝛd it ſeikl. Williams Juſtice, eee dif- 
in cale of erroʒ upon iudictments to reverſe them, the body of che-Recozd it ſcif 1s n 

to be removed, and a Tranſcript of it is not ſulficient. Flemming chief luſtice, 
if the Erro2 be aſſigned in the Dutlawry, only Diminution may be alledged, there 
betag only a Tranlctipt of the Recozd,but if the Errozs be aſſig ned upon the out- 
law ey, and alſo upon the body of che indictment, here in this taſe, the body of the 

Necaxd ought fo: to be removed, and to be in Court, and a Tranſcript is not ſuf. #3"<q — oy 
ficient, and ſo it was in this caſe, and therefoze by the Rule ofthe Court, a Certi. Jadi&mene. 
orare was granted fo; to remove the Reco2d it ſelf,and that afterwards Duninution 


map be alledged. 


A Certiorare 


Umnpbery Plaintif againſt Damyor Defendant. 


12 a trpall at the Bar by an Eſſex Jury, in an Action of Treſpaſſe and E ject. An action of 
ment, this Caſe upon the evidence came in queſtion. Leſſee foz years rendzing treſpas, and 
rent payable at Michaelmas next coming, upsn a condition of reentry, foz default 2 

of payment, afterwards the Leſſce is ouſted by a ftranger , che diſſeiſin continues 

till the day ofpayment, and after the Rent is demanded by the Leſſoz, and not paid, 

Dodderidge Sergeant moved this queſtion, to habe the reſdtutton ofthe Court in ir, 

inaſmuch as by the Dilleiſia , the Condition is in ſuſpence, whether the Leſſoz 

map enter foꝛ the condition broken, the Land being in the hands of a Dilleiſoz, 

be urged by way of argument fo2 bis Clyent, that the Leſlo2 could not enter faz a 
| kozkeiture, 
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" ſeq & c. 


forfeiture, but that he might come and diſtraine foꝛ his rent behinde upon the Land. 
But by the whole Court citeriy, & without any queſtion he may cnter upon the Land 
fo2 the condition bzoken, koz that in u hoſe har os lot ver the Land is, the lame 1s, 
and ſhall be ſubj ect to this condition of entrie, foꝛ non-payment of the rent, op if he 
will, he may diſti ain to the ſame, and by Flemming chief Juſtice, the entrie of a 
firanger upon Land teaſed, ſhall not take away the rent entry, oz any condition of 
any perſon, the whole Court agreed with him herein. 


Ellis Plaintifte againſt Parke Defendant. 


Dee, that after thꝛee ſeverall verdicts paſſed fo2 the Plaintiff, the Defendane 
piefers a Bill in Chancerp, and pꝛocutes an tnjunction thereby, pzobib'ting 
ot the Plaint iff trom pꝛaying to have his judgement accoꝛding to his verdict, lo that 
foʒ this cauſe, and fo? fear he du d uot demand to have his judgement. Velver- 
ton moved the Court in this, to lee if they would gie direction foz to enter ihe 
Judgement without the pꝛay r of the pertie. Williams Juſtice clcerelp of opint- 
on, that in this caſe judgement may will be entred without thc prayer of the pare , 
the Court by infozmation, having notice of this , that the partie is barred frem 
pꝛwing of his ju gement, by reaſon of the in junction. Flemming chief Juſtice, 


- though the p:riie d ing enjopned from pꝛaping of iis judgement accezding to his 


verdict, pet this Court cannot be pꝛoh bited from granting of judgement, and 
therefs ze if any aue will pꝛap Judo c ment toz the Plaintiff, he ſhall have it upon 
this—Yelverton at the bar, ſaid that he was not ler ted with anp in junction, 
& therefoze he fo2 the Plaintfif (wo was in jopned) pꝛaped judgement foz him, the 
which was granted him by the whole Court, and ſo by the Rule of the Court Juoge- 
mene was entred fo; the-Plaintiff. See to this purpoſe the Book cale in 22. E. 4. 
cito 86. anotable caſe touching this matter in 


dum ſola fuir, a verdict fo2 the Platntiffs and 20. l. dammages, an injunction 
came unto him out of the Chancery, that he ſhould not pꝛoceed to judgement ſub 
peena 100. I. there by Fairefax he may pꝛay Judgement, notwithſtanding the in- 
junction, and if he be injopned, his Acturney map pꝛap it, and by Huſſey, no hurt 
can come to the partie if he prapes his Judgement, and if fo2 bis ſo doing be be 
committed tothe Fleet, he map habe a Habeas Corpus, and be diſcharged here, 
where the Court will do all they tan foz him, the Court there ſaid, that if the Plain=» 


tiff would pꝛap his Judgement, he ould have it, & ex hoc patet, that the Court 


will never give judgement, uuleſſe the Plaintiff, o; (ome one fo2 him do pꝛap 
the ſame. | 


Stevenſon Plaintiffe againſt Powell Defen- 
dant, entered Hilar. 9. Iac. B. R. 
Rott. 164. 


13 an Action of Covenant, the caſe appeared to be this (s.) Leſſee fo) 21. years 
"rendring rent with a Condition, foz to re-enter, fo2 not payment of the reut, the 
Leſſee doth leaſe parcell of the land uncw the Plainciffe foz a lefſe2 terme, 
at , and under a leſſey Rent , With his ſpeciall Covenanc > 


that 
the 
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the Plaintiffe, being his under Leſſee, ſhould enjoy this, without the impeachment of 
bim, oz of any other, occalioned by bis impediment, incerruption, meanes pꝛocure⸗ 

ment, 02 conſent, and afterwarvs, the Defendanc did not pay, bia rent reſerved upon 

his conditional leaſe by reaſon of this not payment of his rent cauſe of entrie was 

given to his leſſs2, by his default and negligence, in not paping ok his rent, and for 

this cauſe, by fozce of the condition, the firſfleſſoz , did enter into the whole , and lo 

by this, avoided the terme ol the Plaintift, being the ſccond Leſſee, and foʒ this cauſe 

the Plainciffe, here brought his action of Covenant againſt the Defendanc, his lel⸗ 

fo2,fo2 chat by his meanes, () by his not payment of his rent, the Plaintiffe was de⸗ 

feaced of his leaſe,@ ſo a breach of bis covenanc , being not ſuffered to enjoy his leaſe 

by reaſon of bis default, in not paying of his tent, che whole Court, cleere of opint- 

nion that here was a breach of Covenant, on the Defendants part,bp not paping of 

his tent, accoꝛding to the condition of his leaſe; and that fo2 this cauſe,the Plaintiffe 

"_ juſt 5 eee 85 ary of dag ug. bis Leaſe ou avopded, by the a wag 
Defendants neglect, and Dekault, and therefore by the rule of the Court. 3 
ment was eutered fo; the Plaintiffr. re eee eee ee 


Ordeway Plaintif againſt Qrme Defen- 
dant. „ 


Dea that upon a t24all at the Bar, in an action of treſpas, this queſtion did ariſe , preſcripti- 
as touching a preſcription, which was this, quod quilibes pater familias) An- on for every 
glice a houſeholder )in Da, time out of mide, onghc to ha ve Common of paſture, hovſcholder 
in an other ville. Geo. Croke in all cozporate villes, the cradesmen habe antient ** 3 e e 
houſes, and have uſed foz to keep their cattell within che ville, and to have Common eee — 
of paſture within the llelds ad jopning. Williams Iuſtice, who ſhall be ſapd to be g ſolo nos good 
houſeholder, within this ptelcriptiou is uncertaine, but ik the preſcription had been 

to have Common belonging to a houle, this han been good, but che preſcription as 

it is here lapd to be, cannot be good, and ſs it hath been ruled in the Court ol C. B. 

the court all agreed with bim herein, that this preſcription here, is not goa. Hen · Yet- 

verton. The Lozd Chanceloz hath likewiſe overruled this in uke mane? in 

chancery and fox this vide Coke a 4 fo. 60. &. 64. in Gatewards caſe. and 15, 

E. 4. fo. 29. &. 32. &. 33. the caſe concerning Caventry, the rule of the Coyre 

in this principal taſe vjas that a Juro: ſhouſd be withdrawuze ſa the matter to be U 

ded by agreement fo? that the preſcription being the gꝛonnd of the title that was A Juror with- 
made, was overruled by the whole Court to be a had preſcripeton, and ſo accozy» drawn by di- 
ingly a Io} was withdrawne aud the Jury payd indiffcrenly be:ween che ene ol the 
parties. | : 


- 


The King againſt Haftinges and others. 


Ota, that Haſtinges , and 18. others, were endicted fo a Niott in Lincol - 
L V ſhire, and I. S. of Huttoft, Yeoman, erception was taken co quaſh the In- Judgement 
dictment——bccauſe there was no addition of the place, włere the parties Indicted for » Ri 
did dwell fo? that the place of Huttoft, is only, fo2 I, S. the laſt party named, but no quaſhed,be- 
addition of any place, ko; the reſt, and for this cauſe it was praped that the Fndict- _ nai 
ment — t be quaſhed. Williams Tuſtice , the woꝛd Yeoman, goes to all, red- ee the 
ingulis, but the place here named of Huttoft dot not goe to all, but parties dwell, 

to the laſt man named, and fo2 this default of addition of a place, where the other 
parties Indicted did dwell fo2 this cauſe by the rule of the Court, the Andictment 
was quaſhed, and the parties Indicted, diſcharged. 5 

ota, 


DE 8 


CY. - r 
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A ſubmiſioa Mata, that this queſtion was moved unto the Court, ariſtug upon a ſubmiſſion to 
to 4 and to zn award, where the ſubmiſſion was, of all actions, ſuits and quarrslis unco 4. 
= ww perſons and the amperage of another, and the olſumplit was mutuaip to Nand unto 
and pe foʒm the order of them 5. the 4. perſons and the Fifth as Umpire, div make 
the award, and the partie ſubmitting, did refuſe to perfozm this oꝛ der and award, lo 
by them made, the queſtion pꝛopounded was, Vhether this award thus made, wag 
made accs2ding to the ſubmiſſion or nat. Williams Iuſtice, that the award was 
well made, and puꝛſuing the ſubmiſſion, but otherwiſe it bad becu, if in the ſubmiſſion 
they had been divided, in the ſubmiſſion, as it had been in this manner, that if the 4. 
could not agree, in their awarve, chat then, the ſubmition to be, to the umperage of a 
fife man, then theſe 5. could not all of them jopne, in the 1:.aking of this award, but 
che lubmſſion being here to 4. and to the umperage ot. a fift, chep all 3 map well 
joyne in cheir award, and ſo the award here, made by them all 5. is ciecrcly good 
and well made actoꝛding to the ſubmiſſion, and the ſame award ought to be pcrtozm. 
ed, the whole Court agreed with him herein. 


Harris Plaintif againſt Sherley De- 
: : tendant, entered Trinit. 9. 
=; Jac. B. R. Rott. | 


1321. 


\ 


on JS a writ of error for to zeverſe a Judgement giben by default upon a Non Sum 
A Writ of er- I informatus pleaded in an action ot debt, upon a bond of 80. 1. the eroz aſſigned 
gre tang was, that the Driginall was againſt Sir Francis Harris De Browton, and the Des 
—＋ bond, Claration was De Brownton, as to this, it was anſwered, that Miſnamer is not to 
= bec de pleaded after Amparlance, and ſo this plea here, is not good after Judgement. 
I Williams Inſtice,varianee is not apded by any ſtatute law, and it appeares by 9. E.4. 
E fa. 5 1. b. where a Judgement in a writ of Annuitie was reverſed becauſe that the 
writ was, Præcipe quod reddat 26. markes. 6s. 8. d. and in the Court the 6.s, 
8. d. was leſt out, and foz that it did diſagree, and not warranted by che writ, the 
Judgement was teverſed, tog chat this was not miſpriſion, fo2 the Court is by the 
party, and not by the Clarke. And ſo if che Ozigimall be 1. S. de Aggrave, and the 
Declaration is de Dedgrave, this is a vazfance and not helped by any law. Velver- 
ton Juſtice, It is true as hath been ſayd that a man ſhall not pleade miſnamer in 
luch a caſe, but here it is not ſo, for this is a plapne variance, and this appeares for to 
be ſo upon the retoꝛd, being here in court, and the ſtatutes which are made, to help 
the dekault of a letter, 02 a Syllable, the ſame are of ns fozce at all, to beipe ſuch a 
default in Declarations, the whole Court wag of the ſame opinion, that by reaſon of 
this variance the Judgement is ezroncouus, and che ſame is out of the help of any 
Gn. and lo by the rule of the Court for this cauſe the Judgement was re- 
D. | | 


Williams 
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Willins Plaintif againſt Fletcher. 


Nan action upon the caſe in the nature ot a conſpiracy, the caſe dis appeare to be In ion _ 
| this. Fletcher in the countie of Northampton preferred a Bill of Indictment on the cate in 
again(t Wi illins foꝛ being a Common Barrecsz, ano he was fwozn befeze the Yis- the naue of 
| Nices of Peace, that the matter in his bill contayned was crue, upon this the Jurp e {ja | 

gave a verdit againſt Wiliins, to which he brought this action upon che caſe, in the Go ot 

natuze of a conſpiracy , pzetending that by reaſon of his oath the Indictment was 

found by the Jury againſt him. Geo. Crolce koꝛ the Defendant, char this action 

doth not lie againſt him,foz that he is onely one perſon, and doth only take his oath 

upon the Indictmeut, but a conſpiracp is, where 2, 3, oꝛ moꝛe do conſpire foxtoJn- 

dict one, and the ſame lyeth not againlt one, where he only comes in and ſweares to 

che truth of his bill, foz if this (ſhould be takenfo2 aconſpiracy, no Mdicement would 

then be perkerred by any one upon the resſon given in Cutler and Dixons cafe. 

Coke 4. pa fo. 14. b. foz that then no man would date to complaine, if fo? ſo do- 

ing he (hould be lyable to an action, and fo upon thts reaſon it was likewiſe lately 

adjudged here in this Court, in Porter and Griffins cafe, that in the like caſe with 8 
this now in queſtion, an action upon the caſe in the nature of a Conſpizacy would ook as | 
not lie and if a Juroz,c2 a witneſſe do come in upon bis oath, an action upon the caſe ad. in B. K. 
fo2 this lieth not againſt him the whole Court was cleer of opinion, that in this prin- 

tipall caſe here, an action upon the caſe, in the nature of a conſpiracy doth not lie, and Judgement 

there foze by the rule of the Court Judgement was given for the Defendant, quod 8 the Court 

querens Nil capiat per billam. or the Deſen. 


—_ 


remftone Plaintif againſt Webbe Defen- 
- dant. 


polleſtof goods, makes his will, and makes the Plainciff his executor, ihe Deten- — ou 


daut in conſideration that the Plamtiffe would fo2beare to joyne in che pzobate of for a promiſe, 
the ceſtament, & relaxaverit totalem exceutionem of the will of the Teftatoz,the Kc. 
Defendant did aſſume, and pꝛomiſe, tyat when the Platntiffe came ts ſuch a place, | 
that he would pip him—1 f. I. — and did averre in facto, that he came to the place 
ſuch a dap, that he had fozborne che pꝛobate of che will, and had made the releaſe, but 
the Defendant accoꝛding to his pꝛomiſe had not payd him che x 1. I. whereupon he 
bꝛought his action, and declared, ad damnum, upon Non aſſumpſit pleaded a ver- 
dict was given fo2 the Plaintiſce. Geo. Croke fo2 the Defendant, moved the 
Court in Arreſt of Judgement, chat che Declaration was not good, fo; that fo2 one 
executoʒ ts relinquiſh to another, this is no benelit, but a truſt, and ſo the ſame is 
no good conſideration fo; to gꝛound a pꝛomiſe upon to pay money. Flemming 
chdiefe Juſtice abſtapning, and relinquiſbing. is renouncing, and as to the woꝛds (to- 
t ilem executionem) this is as much as to lap, totaliter. Williams luſtice, agreed 
with him herein, and that this doth amount to as much, as to fozbeare; the whole 
Court agreed in this, that here was a good conſideration, and that che Platntifſe | 
bad juſt cauſe of actton, and therefoze by che Rule of the Court Iudgement was en- Judgement 
ered for the Plaintiffe, | for che Plaint⸗ 


12 an action upon the caſe fo2 a pꝛomiſe, the caſe appearred to be lis, l. . bei 


Bb Harriſon 
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Defecit de 
lege entred,” 


Note the 


courſe of the 


Court to be 
obſerved. &c. 


e Plaintif againſt James De- 
tendant. . 


Nan action of Debt bzought by the Plaintiffe againſt the Defendant, for mo- 
nep won of him at play, the Defendant prapes that he may be admitted to wage 
bis law, and upon Chis prayer, the Court gives hima dap for ts perfo2me this, and 
at the day aſſigned he by his Councell moves the Court, that he may have the benefit, 


foz to waibe the wager of his law, and to have the matter tryed by the Countrep, 


unto this the Plaint iffe refuſed to conſent, being demanded by the Court, and there. 
foze by the Rule of the Court, a detecit de lege, and his non. appearance was rccoys 
: Waterhouſe an Officer of the Court, and Clerk of the Czou n ffice 


hen ſay, and affirme, that by the Courle of the Court, the Dekendant might et 
time, without che aſſent of the Plaintiffe, waive his wager of law, and ſtand to 
atriall by the Countrey, but notwichſtanding this his Jntozmation, the Rule of the 
Court was entred, ut ſupra. 


Sir William Herberts caſe. 


_ NJo's per Curiam fo; a Rule of the Court, to be duly obſerved by all, that 


in not purſuing the ozder of the Court upon the filing of a Declaration sgainit 
any priſoner, being in the Marſpalſie , for co pzoceed unto Judgement, upon a 
Nihil dicir, befoze due notice given to him, of all the whole pzoceedings had again 
him, that ſo he may appoint an Actupney, and if he will have no Atcurney,then to 
ſend unto him a Copte of the Declaration againſt him, and lo was ic done in this 
caſe of Sir William Herbert, who mas brought hither by a Habeas corpus, in De- 
cember laſt, and was had to the prilca of the Kings Bench, aud that a declaration 
was filed againſt him at the ſuite of I. D. in Mich. Term before fo) a Debt of 
200 |. fo2 money won at Dice , ) and that in Termin.Paſch. xroxime ſequent. he 
had got a Judgement againſt him, by a Nihil dicit, and this without any notice at 
all given to him, oz to his Attuꝛnep, he having an Accuzney that dealt foz him, and fox 
this matter and great abuſe, by theſe undue pꝛoceedings againſt him Whitlocke 


did move the Court, on the behalf of Sir William Herbert, to have aſtay made of 
entring of the Judgement, and alſo to have an Attachment againft the partie who 


had in this undue manner proceeded againſt the expreſſ order and Rule ofthe Courtt 3 
the whole Court did very much viſltke of thele pꝛoceedings, aud did therefeze re- 


ſerre the examination of the wbole matter unto Mr. Man. Secundary of the Couzt 


Note the 

courſe of the 
Court for a 
mending, tec. 


fo to examine the ſame, and to certiſie and infozm the Court of the whole pꝛoceed⸗ 
ings, and if this pro ve to be true, acco2ding to the Information, that he came in by 
a Habeas corpus, in December, and the Declaration filed egainſt him, in Mich. Terme 
before, and this againſt him as being in Cuſtodia mariſcalli, when he was not then 
in his cuſtody, if this appeares upon examination to be ſo, the proceedings are bei p 
fllegall, and there will then be juſt czuſe to ſtap, and to ſuperſede the Judgement. and 
to grant an Attachment againſt the partie, to anlwer theſe his unjuſt and illegal pros 
teedings, and to be puniſhed fo2 the ſame. 

Note, that Man.Secundary did infozme the Court of the conrſe of the Court to be 


obſerved, unto which the whole Court did agree, and that for a Rule of the Court 


for to be duly obſerved, for the future. That after a plea here entezed in this 
Court, at aup time before che Replication of the Plaintiffe, the Detendant may 
either amend his plea, as he (hall be ad viſed by his Councell, oz elſe he may put ing 
new plea, if he Hall ve ſo ad viſed. 


Il arraine 


_ —_ 
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Warraine Tlaintif againſt — —— Defendant. 


\ [ Ore, that upon a Judgement given here in B. R. a Scirefacias iſſues the lame -+,.. 

returnable in this Term by the Rule of the Court, the return ok this cannot eee : 
be ſtayed, but in favour of Purchaſers, when the Return is filed, the Court map no to be 
then give a longer time to put in their plea to the Scire facias, and likewiſe fo2 ſtopped from 
co imparle, the motion was made to ſtay the return of the Scire facias from being 
filed, which the Court would not grant. 


Morgan plaintif againſt Soke Defendant. p 
entred Mich. 9 Jac. B. R. Rott. 95. | 


In a nit of Erroz for 20 reverſe a judgement given in the Court of C. B. in 3 px 
lan Actton of Debt there brought by the Plaintiff againlt the Defendanc, as {iff 
Adminiftrato2 of I. S. who pleads that before the TUzit purchaſed, che adminiftra: a judgement, 
tion to him was revoked „ans committes to another, and ſaith that at the time Ke. 
of the zit purchaſed, he then had in aſſets in his hands, to the value of 200. 1. in 
monep, but vefoze the judgement given againſt him , be had delivered this over 
unto the new Adminiſtrato}, and ail this being ſo confeſſed, che Plaintiff ſaid 
that this revocation, and aſſignafion ,- and all that was thus acted and done be⸗ 
tween them, was by fraud and Covin between him, and the partie to whom the 
ſecond Adminiſtration was granted, he being his Brother, and upon this they were 
at iſſue , and the Jury did find the Covin, and gave a Uerdict fo2 the Plaintif, 
and againſt che Defendant, aud upon this vervice , Judgement was given in the 
C. B fo the Plaintiff quod recuperet debitum de bonis teſtatoris, & ceo abſolutc= 
lp, upon this Judgement a zit of Erro; was bzought here in B. R. and the er- 
ro2 aſſigned was, becauſe that the judgement here given was abſolute , whereas it 
ought to have been conditionall (s.) fi tantum, &c. the whole Court did very 
much diſallow of this crroz, and all the Judges did hold cleerely, that the Judges 
ment being abſolutely given was good, and not erroneous, and they mere not to be 
conſtrained in this caſe foz to give a Judgement conditionall, but their generall 5 


gement 


Judgement was good, and ſo by the Rule of the whole Court the judgement ae per 
was affirmed. | Crriam. 


Dingley Plaintif againſt Sir James Creyton, and 
the Manucaptors of ade 
Defendants, 


\ Dee, that in an Audita quærela, the courſe is fo; to take baile by Panucap- A Feme co- 

£028 by Recogniſance, fo to pꝛoſecute cum effectu, and upon the whole mat- vert acknow- 

ter, the cate appeared to be this, that Wade, a feme covert did acknowledge a — 85 

Statute , the Dus band died, the Mike was taken in execution by her body, and OY 

thereupon b:onght her Audita quzrela, and therein ſets fo2th, that when the Sta- 

tate was by her acknowledged, ſhe was then a feme coberc, and that upon this ſhe 

was let to baile, and baile taken, and averred, that the money in demand was paid, 

and ſatisfied in the life time of the Husband. Geo. Croke moved the Court fo 

ſtay of the Scire facias, which was to (ue fozth upon bꝛeach of the Reco Sn 

| UI a | | unt ill 


— 


— — 
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Prohibition | 


A did 
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untill triall was had of the fozmer matter in iſſue, the iſſue fo be tried, being, wude - 
ther at the time of the Statute acknowledged, ſhe was a feme covert oz not. 
Yelverton moved the Court againſt the Yanncaptors, becauſe the pfoteedings had 
not been purſued cum effectu a whole peer, and moze being paſſed, and nothing at 
all doue, ſo that by this Lachee , thete is a fozfeiture of the rccogniſance, The 
Comte was moved by the other ſtor, fo2 ro have a continuance of their ſuit to be 
entred. Yelverton then moved the Court, and pꝛaped, that upon a concinu- 
ance eutred of the matter and ſuite, that there be alſo a Recordatur entred fo} their 
benefic, as to the foxfeicure. Yelverton luſtice, if there be in this caſe a Jawfull 
fozfeiture of th: Recogniſance, there is no reaſon that the Act of the Court, by 
an entrie of the continuance of che ſuit and triall, ſhould depzibe the other ofthe be⸗ 
nelit which the Law gives unto them, in caſe there be cauſe of furfcicure of the 
Recogniſance. Williams Inſtice, they might here in thts caſe have moved the 
Court fo to have had a Diſconemuance of the ſutte entred, but ſeeing they hate 
omitted this, the other may now well move the Court for to have a continuance 
of the ſuite entred „and this may well. be done by the Court, without anp entitle 
of a Recordatur of the fozfciture. Upon this, Mann. the Secundary-being by 
the Court demanded how the Preſidents, and uſages had been in ſuch a caſe, who 
thereupon anſwered, that all che Pzeſivents anvuſages in this, and the like coſe, is 
wholly in the power and diſcretion of the Court, to cauſe ſuch an entrie to be made cf 
the couttnuance of che (uite-with a Recordatur,oz without the ſame es the Court 
ſhall ſee cauſe, and if they cauſe an enttie to be made of the continuance of the 
ſuite, with ſuch a Recordatur, the ſame is then ſo done by the Court, in favour of 
the partie, who is to have che benefic by the fo:feiture, and therefoze in this pꝛin- 
tipali cafe, by the rule and direction of the whole Court, an entrie was made of 
nd of the luite with f ch a Recordatur as was pꝛaped of this fozfei- 


$4 
* 


pointed by the Court fo2 triafl of the iffue. 


ture, anda Day 


14 


Note, that the Court was fnfoxmev, that one Sir Anthony Aſhley had bought 
the Reconniſance, whit was forfeited one of a purpoſe and mtent fo2 co ver the 


id pyolecate a ſuit ag eint chem upon the ſame. As to this, 
illjams Juſtice, it is very cleere that a man may buy, 07 purchale in a Recogni- 
ſance, 03 a Statute, therevp to free and diſcharge his own land, from the execution 
of another, oz to pzevent ſuch a charge, he may well buy, oz purchaſe in ſuch a 
Recoeniſarice, oz Statute, and may by this charge his own land by another, and 


+4 


map pzocure a friend co purchaſe this in fo2 him, and ſo co extend the ſame upon 
bis Land, chefeby co pat heut ſuch a charge by another, but not thereby foz to charge 
o) moleſt augthet with it. And in this caſe it was agreed by all the Judges, that upon 
trizll of che ill ie, it went agalnſt the woman, execution cannot agarn be ſued againſt her 
but fo2 the whole, the ſame ought fo2 to be ſued againſt the Panucaptoꝛs, thetr Re- 
cogniſance (being the ſumme which the debt is) the ſame is to be extended foz it if che 
matter in iſſue be found againſt the woman, but not otherwiſe , foz the fozfeicure, 
foz that they ſhall be vat onte charged, and il rhe matter in Mae upon the trial, be 
found foz the woman, ber Maniſcoptozs are then to be cletrely diſcharged, by the 


opinion of the whole Courr. 


Nata, by the + oe of the whole Court, that the High Commiſſion Court, will 
not, neither can they chere pzoceed in the determination of a matter, as touching in- 
continency. Geo. Croke moved the Court foz a Pꝛohibition, becauſe , that as he 
alledged, they would pꝛoceed there tn fach a caſe of incontinency ,' the Court de- 
nied fo2 to grant a Pzohibition, becauſe they conceived that they would not hold 


plea in ſuch a taſe, and adviſed chem fo2 to ſuggeſt this matter theze unto them, 


and if they would not allow of it, the Court would then grant a Prohibition. 


Horne 
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Hillar. 8. or 9. Jac: B. R. Rott. 5 6 2. 


I Da Replevin, the Defenvant juſtifies rhe taking, fo2 that J. S. was ſeiſed ofthe A Replevin 
Land ia fee, where che taking was, and thathe as his ſervant and by his com, for Cattell, 
mand did take, and diftraine che Cattell there, damage felant, and ſo juſtifies, Pefene julii- 
tie PlajniUf to this replies, and ſaith, that true this is which is alledged, but faith 3 ge 
further, that long time bcfoze I. D. was iciſtd in fee of the ſame land, aud eyrreof * 

made a leaſe to him ut will, and takes a Traverſe in this manner, abſq; hoc, that 

I. S. did command him foz to enter, and to take the cattell, to this Replication , 

the Defendant demurres in Law , and the Jlaintiffe jopned in de- 

murzez , the only matter in queſtion and inliſted upon, was, touching the valt- 

ditie of the Traverſs: by the opinion of the hole Court, the Traverls was ru- hate 
led good, fo that the Jlaintif here in tbis caſe could not Traverſs any other mat- NE 
ter, but the command Mann. Secundary inſozmed the Court, that if it had been to enter, vec, ; 
in caſe of a Leaſe fo2 pears, oz fo? life, then in ſuch a cale the Seiſin of the other A 
ought to have been traverſed, and not the command, and fo it hath been here ad judg- ; 
ed befoze, but otherwiſe in cale ofa Leaſe at will made, as here in this; caſe the 

Court agreed in this, and ſo this Traverſe being here ruled to be good, Judge Judgement 
ment was given for the Plaintiff, aud to have a return of Cattell. for the. Plaint. 


and to have a 
return, 


Horne Plaintif, againſt Harriſon Defendant entred 


Hamlen Plaintif, againſt Hamlen Defendant 
entred Hillar. 9. Jac. B. R. Rotis 9g. 


TY caſe appeared to be tbis, an Inkant Plaintiff appears by his Atturnep, and RF « 
is his Replication , thi'fo appears, afterwards ele Plofntiff became Nog pet bß 
ſuiced in the Action, andcofts given age inn him accozdingto the Starute ok 4. Jac, Atturney, æe, 
cap. 3. afterwarvs che Ptaiutiſt by bis Counlel moves the Court to have ſome mi- | 

tigation of the Cons, fox this caufe , fox <hac che Pydceedings by 

the Plaintiff, being an Inkant, were by Atturney, the Court denpey co mittigate 

the Colts, foz now after Non-ſuiteand coſis given acco2ding to the Statute, the 

parties are ougof Court, and the Platneiff hath now pꝛetermttted his time, and 

that he being Plaintiſk, this is his own Act foz to be Non ⸗ſuited, and the Court 

declate d, that after his bting Nowſaic , they could not it this caſe give him any 

remedy. It was then ſaid privately, that they would have remedy by bꝛinging 

of a Tie of Erroz. Man. Secundary made anſwer to them, that by a Tue of 

erro}, they could not in this caſe have benefit after a Nou. uit. Nota, that upon an 

evivence given to the Jury at che bar, fo? the triall of a ſuppoſed fozfeicure by a Cops | | 
piholder of this Copy. etate,being of a Coppt.Yan.of the Lord Mounragues,the dat el be 
point e p2oof of the foꝛfetture was in manner, as it here expꝛeſled (. That one came oben * 

to the Lozds Court with a flranger, who was not known to the Homaners, noz was coppihold e- 
ever ſeen befo2e,oq after,by any of them, be there in the Court of the Manno, befoze ſtate, and 

the Jury, and Homage, did ſweare and depoſe, that I, S. a Coppyholder of che ſaid hat not. 
Mannoꝛ, had made a leaſe fo2 years of his Coppihold Land, by wopds, fox co begin at = 
Mich. then next enſuing fo2 ten years, contrary to thecuſtome of che ſaid Pannoz, 
and ſo a fozfeiture , and (6 upon this oath taken befoze che Yomagers , chep found, 
and dw pyefent the fozfeiture, one witneſſe did ceffifie chathe had pꝛomiſed the other 
ts make luch a leaſe co him, but that after e<is pzomiſe, be continued fill in poſſeſ- 
ſion, fo2 the ſpace of 9. pears befo)e his death, and ſo thereof died ſeiſed, che Land 
was of che nature of Burgh Engliſh, The Lady Mountague did pzofecut? foz the 


foxfefture. It appeared upon pont, that che Coppybolder hav vg whe 
freehold land, x of bis Coppyhvlo-Tenement alſo, dut thathe never ſealev che fame, 


ti avoid a fofeiture, it appeared, that he made a leaſe fo? 1.ycar only of his coppt.land 
actoꝛding to cuſtome, and covenants with the Leſſee , that he ſhall enjoy this _ 


190 Termin. Paſch. 10. Fac. 


—— — ͤ — . —— ̃ ꝗ — 


de anno, in annum, during 10. peeres, this was only by wap of Covenant, aud 
that fo? this he had 20. l. in hand payd him, and did Covenant, that if he. did put him 
out, afte2 one peare, 02 at the end of any one of the peeres, and not ſuffer V m ko; to 
enjoy all the laud that then the 20. l. which he had ſill befoze hand, ſhould be account- 
ed fo2 the rent, ok the laſt halt peare, ſo that he had no ceztaine terme made to him by 
the Copppbolder of bis copphold eſtate, and whether upon the whole matter, as the 
caſe appeared ts the Court, upon the evidence to be, this act of the Coppybolder ſhall 
amount to make a ſoꝛfeiture of his Coppybold eſtate was the queſtion. The whole 
a Court was cleere of opinion, that fo a Lozdof a Mauns to avoid a Coppholy 
as at eſtace, fo2 a fozfeiture by making of a leaſe of his coppyhold land contrary co che cut» 
ture of a Cop- ſtome, there ought fo2 to be very direct, and certapne pzoofe made, of a cet tame 
pihold eſtate, leaſe, with a certaine beginning, and ending of it, and ſo in like manner of aup other 
and hat not. thing ſuppoſed to be acted, and done, by a Coppholder, and contrary to the Cuſtome 
of che annoy, thereby co make a forfeiture of his Coppphold eftete , this muſt all 
appeare certainly to the Court, and the oath of a ftratger made in the Lords 
Court, to this pirzoſe, ſhall not be of anp fozce, oz effect, to prove a fozteiture, eſpe- 
ctally, when the Copppholder till com inues in polleſſion, and fo dycs letſed of bis 
Coppyhold eſtate and this never came in queſtion till after his death. And if ſuch a 
preſentment as this was, in the Lozds Court ſhall be allowed of, upon ſich au oath 
made by a ſtranger, as to make a foꝛfeiture of a Coppphold n pppbolder 
then might be in continuall danger to loſe his Coppyhold cſtate. The Court did 
alſo clecrip agree, that if the Coppyholver did promiſe fox to make ſuch a lcaſe, aud it 
is nat proved in facto, that he did make the lame, this is no cauſe foz co make a fozfei- 
ture of his Toppyhold eſtate. / Croke Iuſtice,” If any ſuch leafe was mave, as is 
bcre alledged, if it appegres, that this was made in the time of the Lo2d Mounta- 
gue, Loꝛd of the anno}, Do that the foxfeiture, if any were, was in his tune, and 
dio take the caſe to be this, that c Copppbolder makes a leaſe of his Coppyheld land, 
4 and ſo a fozfeicure being contrary to the cuſtome of the Pannoz, if afcer this he conti- 
nues ſtill in poſſeſſion, and the Lozdof che Pannoz dyes,and afterwards his widow, 
oz be which hath the Mannoꝛ, voth reccive rent fzom the Copppbolder, it is cleere that 
be lhallnever after this acceptance of rent, take any benefic, 02 advantage of the foz- 
fcicure ,/ and ſo it might be here in this caſe, foz here it was the Lady Mountague 
that did queſtion che Coppybolder fo2 this foꝛfeitute in this caſe now in queſtion, this 
- preſentment was made long time after che ſuppoſed fozfeiture, and then the Coppy* 
holder being dead his heir was but a peare old, and had not there auy Conncell to 
ſpeak fo2 him, when the preſentment was made, and ſo they preſented the fozfeiture. 
The Court did vezy much diſlike of the p2oceedings in this cale, againſt theCopiphol- 
der. Williams juſtice, magna eſt veritas & prævalebit, The Court then ſayd to 
the Jurp at the bar, that here appears no pꝛoofe at all to be made of this leaſe al- 
leged to be made by the Coppyholder,and if there was a leale by him made there, yet 
5 no kozkeiture, and accozding to this direction of the Court, the Jury did find fo2 the 
Inkant Coppyholder , againſt the Lozd , that there was no ſuch Leaſe made 
by the Copppholder , as was perlented foz to make a fozfeicure , and 
ſo co intitle che Lozd co the Copyhold eſtate. Yelverton Juſtice, Ff a Cop- 
ppholder makes a leaſe fo2 one yeere, warranted by the cuſtome of the Pannoz, & ſic 
de anno in annum, during 10. peeres, this is cleerely a good leaſe for x0.ycers,and ſo 
ſuch a leaſe made by a Coppyholder, will make a fo)feicure,of his coppyhold eſtate, but 
if he makes a Leaſe of his Coppphold land foz one yeere, and Covenants that after 
the end of this peere, he (hall have the ſame foz another peere, and ſo in this manner 
de anno, in annum, during the ſpace of 10. peeres, this is no ſuch leaſe, as ſhall make 
a fo2feiture oft his Copppholde eſtate fo2 that here he hath no lawfull leaſe, but for one 
yeere only che Court agreed with bim herein, and as touching the like leeſe, ſee 28. 
H. 8. Dyer. fo. 24. placito 14. & Plowdens Commentaries fo. 273.b.in Say, 
and Fullers caſe, & 14. H. 8. fo. 14. b. &. Coke 6, pa. fo. 35. 6.in the Biſhop 


i homo of Bathes calc. | 
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TN an action of t2eſpas and ejectment, the Plaintiffe declares of alcaſe made unto An action cf 
I him bp one Smith, and upon Not:guilep pleaded, the Jucy found à ſpeciall verdice, Ire ſpaſſe and 
upon which ſperiall rerdict, the caſe appeared to be this. The Lozd Wiodſor being oſcetment, dee 
ſeiſed of land. (being the land in queſtion) c3. Eliz, did make a leaſe of this Land 
unto Thomas Moore ' foz the terme of 60. peeres, by fozce and vercue of which 
{caſe Thomas Moor peſleſſed, did make his laſt will and teſtament, and thereby tid 
deviſe the ſaid term, and the occupation thereof, during all the ſayd peeres, and all his 
intereſt therein, unto Margaret his wife, if ſhe ſhall fo long live, and continue ſole,and 
if ſhe dyes within che terme, then he deriſcth all che reſidue of the peeies then 
tocomeunto John bis ſon, and to the beires of his body, and makes Margaret his 
wife ſole executt ix of his will, and dyes, Margaret the erecutrix enters eſpecially, 
tlaming this terme as a Legacy, John the ſon dyes ( having) iſlue leaving his mother, 
(the firſt deviſer) and makes his wile erecutrixof his wil. Margaret, the firſt de⸗ 
viſce,makes her will, aud dyes within che terme, andbefoze any aſſigenement made 
of the terme, the crectico2 of Pargaret, aſſiqnes this terme over unto Atmoꝛe the 
Defendant, the widow, and execuerix of John, with her ſecond husband, aſſignes this The point i u 
Leaſe over unto Smith, the Teſſoz of che Plaintiffe , ſo that the onely poput in the caſe, 
queſfian was, whether of theſe 2. aſlignees ſhould have che reſidue of this terme, the 
determination of which queſtion reſts only upon the conſideration of the validity of 
the ſecond deviſe,of the reſidue of the terme, unts John che fon, whether the ſame 
were good, oz not, and whether the mother, being the firſt veviſee, by her act, map 
pꝛe vent this ſecond d: vile , whether the execiitozs of John, and their aſſignee, being 

he Leſſo2 of che Plaintiffe, hall have this contingent remaynder in che cerme, 
Iohn vernx dead in the life time of Margaret, the firſt deviſee upon the ficſt opening of 
this caſe, the whole Court were cleere of opinion that the executrix of John ſhould 
not have this, fo2 that by the death of John, in the life time of his mother, the firſt de- . 5 „ 
v.ſee,and ſo befoꝛe tbe poſſibility did fall, this poſſibility is now quite gone, and to thi th rote (Uh „lee N. 
purpoſe was cited Welcden, and Elkingtons cafe in Plowdens Commentaries fo. © © DO S 

520. 521.522. & 523. and Coke 1. pa. fo. 154. 135. the Rector of Cheding: | 
tons caſe, Brookes caſes, 33. H 8. fo. 48. placito 209. temps H. 8. fo, 74. pla- 
cito 324. 2. E. 6. Br. caſes fo. 84. placito 388. 28. H. 8. Dyer placito 7. 6. E. | | 
6.Dyer placito 74. et 4, Mariz Dyer, | placito 140. the words here in this prin- | 3 
cipal caſe were, that the wife of the de viſoꝛ, by the deviſe ſhould have, octupie, and ; 
injop all his intereſt fn the term, if he ſhould ſo long five, che Court upon that 
which was now urged, was of opinion, that che aſſignee of the executo) of Mar- 
garet, the firſt de viſee ſhould have the remainder of the Term; but the Court ae 
this time would not over rule the ſame, but gave further time, fo2 the argutnc of 
it , and ac coꝛdingly, at another time. ( s. N Termin. Trin. 10. Iac. Br. Mt Da- Termin. tr in. 
ſon of the Middle Temple argued fo2 the Plantiff..——Ju this caſe theſe two 10. lac. B. R. 
queſtions are conſidrrable. Feſt, whether this devile in remainder of a Term be *Þis _ was 
good, 02 not, Secondly, admit this deviſe of the remainder be good co the ſon 3 1 
then when he dies in the life time ok his Mother, the firſt de viſee, aud who dies al⸗ : 
alſo, within the Term, whether the erecutrix of the ſon, (hall hare the reſidue of 
the Term by this veviſe, that che executrix of the ſon ſhall have the ſame, and ſo 
conſequently, the Plantiff here hath a good title to him derived Hom the aſſignee 
of the executrix of the ſon, andthe Deviſce in remainder, the determination of this, 
teſts only upon the true conſtzuction of this Mill made by Thomas Moore, 7. 

E:6, Brooks caſes,fo. 95. pla. 437. Brook tit. Grants pla, 15 4. & Brooke title 
Leaſes pla.66. a man poſſeſſed of a Leaſe fo2 40. years, grants ſo many of che years 
as ſhall be behind, at the time of his death, this is a meere void grant fo? the 
incertaintie of it, but ſuth a Deviſe by Teſlament is good, 10. Eliz. Dyer pla 272. 

| a Ter- 


. 
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Paramour and 
Yardleyes 
cule, 8c. 


Paramour and 
- Yardleyes 
caſe. 


a Termo! grantes his Term, Habendum after the death of the Gzantoz , this is 
a void Habendum; aud the Term paſſeth preſeucly by the Pꝛemiſes, as it is there 
adjadged , but all this in caſe of Eꝛanis, as to cunſirut tian of Wills, ſuch a re- 
mainder limited upon a Gzant, is void, but other wiſe it is in caſe of a Mill, and 
the reaſon of this is given in Paramour, and Yardleyes caſe in Plowdens Com- 
mentaries fo. 540. becauſe that the makers of Ulills fo} the moſt part are igno- 
rant ofthe Law, and of the Rules of Law, aud in this regard, 8 favourable con- 
ſtruction is co be made of TUlills, and they are are to be conſtrued accezding co the 
intent and meaning of the Teftatoz , in 38. the Book of Aſſi ſes pla. 3. & 39, 
the Book of Atliſes pla. 17. & Perkins fo. 104. pla 541. a man deviſes, that bis 
Executo2s ſhall ſell his land, and diſtribute the pꝛofits fog bis ſoule in pious uſes, 
(diſtribute) the Judges expounded this foz to be a conditional eſtate, and fee ſimple 
(as it is in Littleton fo. 9. pla. 383.) that if the Executoz do not ſell, the heire 
(hall enter, and ſo in Paramour, and Yardleyes caſe befoze remembzed , where a 
man deviſes Land to one and his heirs, and in the latter part of his Mill he grants 
a rent to another, this latter G2ant, and devile by che intendment aud conftructi- 
on of Law, ſhall be firſt accozving to the iutent and meaning of the Deviſoz, other- 
wife this deviſe of rent out of land befoje debiſed, (hall be void, 2. E. 6, Brook title 
Deviſe, pla. 13. a man deviles the occupation of bis Plate to one fo; life, and 
that after wards this fall remain unto another, this is a good remainder , 33. II. 
8. Brooke title Done, placico. 57. & Brooke title Chattels pla, 23. Leſſee foz 
pears d:iviſes Term, oz other his Chattels oz goods to one fo; life, che remainder 
co another, and dies, the Devilee enters, and dothnot alien the Term, no} gire, 


lell, nor pet fopfeit che goods , be in the remainder ſhall have the lame, but if he fit 


Coke 4. pa.fo. 
66, b in Ful- 
* woods caſe. 


Coke 8 a. pars 
fo.95, b. Man- 
Rings caſe. 


Coke 8. a. pa. 
fo. 95. b. Man · 
nings calc. 


Deviſee doth ſell, give, oz fo2feic chemi, he in the remainder is then without reme⸗ 


dy, 28. H. 8. Dyer pla. 7. a. Cermo) deviſes his Term to his eldeſt Daughter, 


and to her iſſues , the remainver to his youngeſt Daughter, the eldeft dies without 
iſſue , her Dusband aliens, by Baldwyn and Shelley, the younger Daughter is 
without remedp, becauſe it was a void remaiuder ofa Term, as it is of a Chattell 
perſonall: Englesfield to the contrary, by reaſon of the intent and meaning of the. 
Devilo 6. E. 6, Dyer pla. 74. Leſſee fo2 pears deviſed his whole Terme co A. 
proviſo, that if ys dyes living I. S. then the reſidue fo2 to remaine to I. S. A. aliens 
and dies, I. S. is without remedy, 4. Marie Dier placito 140. he in the remainder 
is without remedy, where the firſt deviſee aliens, Coke 4. pa. fo. 66. b. in Ful- 
woodes caſe, reſolve that ſuch a remainder man, cannot aſſigne his remainder 
over, befoze it happen, the ſame being but a bare poſſibilitie, and not aſſignable over, 
Coke 8. pa. fo. 96. b. en Mannings cafe, where it is ſaid, that ic Iyeth not in the 
power of the fieft Deviſee to barre him, which bath the future deviſe , foz that he 
cannot transfer mote over unto another, then he himſelf hath , as it is there reſol⸗ 
ved, Mich 26. and 27, Eliz. in the Kings Bench, Thomas Perpoint Leſſee foz 
99 peeres, deviſed this Term in theſe wozds. J de riſe my leaſe to my TUife, 
during her life, and aftet her death, J will, che ſame to go co her Childzen unpre⸗ 
fexxed, makes his wife his Executrix , and dies, ſhe enters, aud polle ſleth her (clf, 
ratione doni, & legationis, and marries with Sir Thomas Fulleſhwſt, againſt 
whom one rccovers 140. 1. debtin the Courtof C. B. andbp fozce of a Fieri facias 
to the Sheziff, the term was ſold , the Mife dies. Firſt, in this caſe it was re⸗ 
ſolved, that there was no diſference, where the Terme, and where the uſe and 
occupation of the Term deviſed, and with this agrees the third Reſolution in Man- 
nings caſe, Coke 8. pa, fo. 9g. b. Second Relolve , that by the ſale, either 
by the Mife, oz by the Sherif, by koꝛce of the Fieri facias, after that the Mile 
was of this poſſe ſſcd, as of a Legatozp deviſe, this (all not deſtrop the Execucozy 
deviſe, although that the perſon to whom this was deviſed, was then uncercain, as 


long as the Wife was living, and that this pollibility cannot be defeated by any 


ſale made by the firſt de viſee, all which appears in Mannings caſe. The ſecond 


Point here is, whether the Executrix of John Moore, ſhall be in the ſame degree 


here, as the Ceſtatoz was in, that ſhee ſhall be in che lame degree, wherein it is 
to 
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to be conſidered, whether this be an intereſt in John Moore the Son, oz a contin- 
gent poſſibility , this is an intereſt in bim, and not a contingent poſſibility, and 
then the ſame is well aſſignable over, and ſo the Plaintiff coming in unter the Aſs 
ſignee, bath a good title, and ſo pzaped judgement fo the Plainnif. Williams Ju- 
ſtice, the Executoʒ may have a posſibilitie, if a Leſſecfoz pears gꝛants this co one 
if he ſhall live ſo long, this is good here in this Pꝛincipall Caſe, this is an inte reſt 
m the Devilee John, and not a pos ſibilitp, it appears by Welcdens caſe in the 
Commentaries, that a Deviſe ſhall have a reaſonable mtenomcnt, and conftructt- © 3 
on, as by conſtruction to ha ve the latter wozds in a Mill placed frſti, and it is nct ca. 
trauge that two map have au intereſt in one and the ſame thing, here John the Son 
had a good intereſt in him, che which ſhall go co his Executoz, and yere the words 
ſþerres, are woꝛds of limitation, but not of eſtate. Hen. Yelverton argued fo2 the 
Defendant, thzee points have been here moved in this caſe : two of which are 
co be agreed, but not tbe third, and that this is only to be argueo , being the ſole 
point, that the Till here is good, is not to be queſtioned, and that che Sonne here 
was likewiſe to have the remainder of che Term, after his Mothers death, this is 
very cleere , and no waies to be queſtioned, but when John the Son dies, ( as in 
this caſe here he did) living his Mother, and befoze his remaindcr did fall, whe- 
ther his Exerutoz now ſhall have this, is the ſole and only queſtion conſiderable 
in this caſe, and here the Executoz of the Son ſhall not not have this, and then con- 
ſequenely che Aſtignee of the Erecuco? being the Leſſo2 of the Plaintiff can hate 
no title, no} the Plaintiff under him, and tu this caſe te is co be conſidered , whe» 
ther at ihe firſt by this Mill, Iohn Moore the Sou hav a bare poſſidtlicy „oz an 
intereſt, if no Intereſt, but a polſibility, then Welcdens and Elk intons caſe in the Welcden & 
Commentaries, is our expeſſe caſe in terminis, and the Judgement given Elkin tons 
there in that caſe, is a judgement in point fo2 the Defendant here, and che reaſon 3 5 
given there makes fo; the Defenvant here; there it is ſaid to be an intereſt, and mi bh 
therefoze che Son to have it, and ſo bis Executoz , if he dies befoze ic happen, | 
but here it is no intereſt, but a bare pollibilitie in the Son, as it is now agreed at 
this dap, aud ſo was it held Paſch. 25. Eliz. in the C. B. in Carters caſe, and in 
Hemmingtons caſe 29. Eliz. in both of them adjudged that a releale of this is void, Hemming- 
and therefoze no intereſt, Coke 4. pa. 4. 66. b. in Fulwoods caſe, our caſe is "nee 
there put lo to be a poſſibilitie , and ſo this not to be granted by the Son, in the caſe 
life time of che Mother, noz pet to he releaſed ex hoc ſequitur, this can be uo 
certain incereſt, but only a bare poſſibility, the which cannot go co the Erecntoz. 
At appears by the Rector of Chedingtons caſe, Coke 1. pa. 24, 25. that a con- 
tingentie ſhall not go to an Erecucoz , here in this pyincipall caſe there is only a pol | 
bitte in Iohn the Son, and us inteteſt, becauſe that the Tife may ſurvive che © 
Son, and live out che whole term, and then nothing can come to the Son, and there- 
foze this doth ſound to be only in poſſibility , and not in intereſt, alſo the Exe- 
cutoz is not to have any thing, if there were not an intereſt in the Teftato), oꝛ 
that che ſame bath relation cs ſome fomer grant, here, this eſtate, which Iohn the 
Son is to have by this devile, che lame is not by hiza, grantable over, releaſable, 
extendable, or aſſignable , and therefoze this was na inte zen in him, but a poſſibi- 
licy , and ſo when he himſelf dies, before this happens, this ſhall not go unto his 
Executoz, and ſo the Plaintiff claiming under an Aſſignee of the Executor of John 
can have no good title, any therefoze he pzaped Judgement foz the Deſendant. 
Flemming chief Iuſtice, Ioha Moore the Soabyp this deviſe, hath notbing but a 
bare pollivilitie , he. hath no manner of intereſt, but upon a. meere contingent, any 
caſualtie, and he dying befoze this falls, it is very plain and cleere, that his Ex- \ 
ecuto2 ſhall not have this poſlibflity. Williams Iuftice, ic may be made a goo 
queſtion , whether this remainder of a Term be good 02 not, and in this there will Edwatds cafe 
be a difference, whe2e a man doch grant the Land ic ſelf, and where the Term, Ed. pur Coke 4. 
wards caſe put Coke 1. pa. fo. 25. in the Rector of Chedingtons caſe was 3 
adJudged contrary to W elcdens caſc in oa ae Term granted to * chedingtons 

5 a” 6 if caſe. 
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if he (hall live ſs long, and that if he dies within the Term, that it ſhall remain 

Jewell and to another, this was reſelved in Jewell and Sparkes caſes to be a void remainder, 

Sparkes ca'e. fo; here de minimis non curat Lex, the law makes no account of a remainder, up⸗ 

| on a leaſe fo2 pears , alter the life of another. Flemming chief Iuſtice, Iohn the 

Don hath here by this deviſe , a good polſibilitie in remainder of the Term, but 

where he dies beloze the lame falls, as in this pꝛincipall caſe here he did, this (all 

never go unte his Executoz. Williams Iuſtice, there will be a difference, where 

Note the one bath a Term fo2 pears, and doth devile the Land to another fo; ſuch a time, 

difference jk he ſhall live ſo long, and if he dies within that time, then the ſame fs2 co remain to 

e e another, this is a good remainder, but otherwiſe it will be, if he deviſech all 

viſe the Lan! his intereſt in the Land, to one fo life, and if he dies within the Terme, then the 

to one, and ſame to remain to another, this is a meere vold remainder, fo2 that no remai nder 

where his bere can be of this, after a life in being. Flemming chief Iuſtice differed in opi⸗ 

whole, c. nion herein, that ſuch a remainder of a Term is good, but that the ſame ſhall not 

go to his Exccuto}, where the Teſtatoz, that had the Rematuder died befoze the ſame 

happened, as it fell out in this pzincipall caſe, and in this all the whole Court 

were of opinion againſt the Plaintiff, that this Executoz of John the Son ſhould 

not have this poſlibility, in regard that the Teſtatoꝛ which had the remainder , died 

bekoꝛe the ſame happened , and was attached in him, and fo the Plaintiff claiming 

under the Allignee of the Executoz of Iohn the Son, who made the leaſe to him 

Judgement hath no good title, aud thereio:e by the Rule of che whole Court, jadgement 
for the Defen. : | : ; 8 

was given for the Defendant, aud ſo eutred (s. ) quod querens Nil capiat per 


Kc. | 
billam. 


Nota, by the whole Court, that in an Action of Debt, where the Defendanc 
map wage his Law, if he confeſſeth part of the Debt, and wages his Law fo? the 
reſidue, and a judgement is given aad entred fo; the Plaintiff, fo2 that which is 
confeſſed after. this judgement , the Plaintiff cannoc be Non-ſuiced as to the re⸗ 
ſidue, but he ought to appear, when the Defendant comes loz to wage his Law, 
fo} this part of the Debt. 


Nota, touch - 
ing ley gager. 


Nota, as Nota, that where the King is partie in a triall here, if the other ſive challenge 
bing a Juroz , he ought bere to ſhew bis cauſe of challenge p2eſently,aud two Triozs 
. oc, wall be choſen (g.) the two fozmer which are (wozu, and they are fo to infozm 
the Court, whether fo2 this cauſe ſhewed oz fo2 auy other cauſe, the Juroz challenged 

be indickerent oz not. 


The King againſt William Leet 


Defendant 
— N 1 IN a Quo warranto hꝛought fo: uſurpation of di vers Liberties within the Town 
chaiming of © of Petworth, as the Bailiwick, the keeping of a Faire, and Marker there, and 


liberties, ce. the ordering of the Market, and taking of Tolle of all, &c. The Defenvant 
jultifles under the title of the Earle of Northumberland. This was tried at the 

1 Bar by a Jurp of Suſſex, the Defendant in his jullification , ſhews the right and 
Arundel a. {fe of the Carle to be this, (s.) 5. Ph. and Mar. the honour of Pet worth was 
eainſtthe bp Act of Parliament conveyed unto the ſaid Earle of Northumberland, & hære- 
Earl of Nor- dibus maſculis de corpore, the remainder to Henry Piercy Eſquire in taile, with 
— all Markets, Faires, Bailiwicks, Tolles, & c. the which Earle died, and this vel 
Tn REM. cended to the now Henry Earle of Northumberland, as Son and Þeire 2 
| ald 


Y 
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ſaid Henry Piercy , and ſhews that ſuch liberties, and piviledges he had wit hin 
the Town of Perworth , and that there being an Officer called the Baily and 
portreen of Petworth, and that as tucident to this Office, he had the overſce- 
ing ofthe Markets, aud Faites there, and allo totike Tolls of every one, gc. bp 
realon whereof he did cake tolle of lome of the Tenants of the Earle of Arundel : 
aud hereupon this matter came in queſtion, and that chiefly between the two Earis, 
whether this taking of Tolle was la wfull oz nat, and the chief matter in iſſue was, 
whether the Mannor of Petworth be within the honour of petworth, and then 
Secondly, whether there be any honour of Petworth,oz not, and if there be, then 
the matter in Law was, whetaer this honour of Petworth, was held of the ho- 
nour of Arundell, oz not: Aud tirdly, whether there was ſuch an Office of Baile. 
wick, and if there were, and if there were ſuch an Dfſice, wbcther the lame was 
mithin the Town of Pet worth, and then whether they have uſed to take Tolle 
of all perions, 02 uot, and whether they habe uſed to take Tolle of the Tenants of 
the honour of Arundell. Fop p2oof that Perworth was an honour . Firſt 5 85 
there was ſhewed the grant of H. 2. ſonne of Maude, the grant and confirmetion In the time of 
by H. 2. Dux Normandiæ, de honore de Petworth, and there it is called an bo⸗ ee wel 
nour, and a Barony in the ume of Rich. 2. who made a git, and grant to John mation. 
Holland, Duke of Exeter, of all his Maunoꝛs, honours, and Baronies of Pec- | 
worth, in the tune of Rich. 3d. an ancient Book was ſhewed, called Cockermouth 
and Petworths Books of Dcmilcs, of the Lands of the Earle of Northumber- 
land, in which he himſelf de tempore, in tempus calls himſelf, Lord of the hos 
nours of Cockermouth, and Petworth. In 3. H. 7. 2. Feodarſhip there inen- 
tioning bis Lo2dibtp, and honour of Perworth, in 12. H. 8. he is called Lord of 
che honour de Cockermouth, & Petworth, and ſo in 22. H. g. and in 32, H. 8. 
in an Act of Parliament , this is there called te antient Honour of Perworch, and 
lo in tze Deed of purchaſe of this in 5 Ph. and Mar. it is there called, and ſo pol⸗ 
ed by the name nf the antient honour of Perworth, and di vers other Panaozs, by 
the laid fozmer Acc of Paritameue were then annexed unto chis Pondur of Pet- 
worth, having hut t biet 62 foure befoze. In 19. E.4. it is there called magnum 
dominium de Perwerth. In 2. H. 7. it is called Petworth cum membcis. - 
Hubberd the Atturney Genecall, none can claime an honour , but he draw and 
derive this zom che Ring. And as to the antient Deed pꝛadnced, topzote this 
to be an honour in the time of H 2d. It was obſerved by Dodderidge , that he 
was not King at this time. Hubberd the Kings Atturney Generall affirmed : 
that there was never = Earl of Normandy fince the conqueſt, but he was King. 
Dedderidge clcerely, he was not King at this time, when the grant wis made, 
fo2 he intitles himſelf Dux Normandiz, and the Deed was to ſuch , & amicis 
noſtris, after which manner, the Ring did never wiite, but would Rill call himlelk 
King, and lo he was then but a Subject, but afterwaros be was Ring, (be was 
Ring, befoze in rigbt) but Stephen was Ring de facto, and by the meditation of 
Maude the Empreſſe, his Bother the Dukedome of Normandy was qꝛauted un- 
to him, ond Stephen did continue Ring, It was ob jected, that no Monour can 
be held, no; created by a Subject, and that a Baronp cannot be held of a Sub⸗ 
ject. Yclverton juſtice, theſe wozds Dux Normandiz , & amicis noſtris do 
make it very cleere ano manifeſt, that he was not then Ring,foz there was never any 
King) that in his grant dio wiite amicis ſuis, but did alwaies name himleit King. 
But as tothe Dbjection made by Dodderidge, that in antient times, Kings did 
alwaies uſe fozto put their Deals to their G2ants, and co name, and ſet down 
the certain date of the ſame. The whole Court was againſt him in this. Wiles 
liams Juſtice, cleerelp, a man may have an Honour, oz a Baronp by pꝛeſciption, 
but he cannot hold a Barony of a Subject, and if one who bath a Barony , doth 
graut this unto another, chis is to beheld of the King, and ſo by the opinion of 
the whole Court, a man map have an Monour , a Barouy, a2 an Earldome 
by pꝛeleription, but this is co be held of the Ring, Croke Iuſtice, as to Charter 
Ce 2 ſhewer 
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ſbewed of H. 2. Charta Henrici Ducis Normandiæ, he was no: then King cleerlip, 
fo: he could not lo be, during the lite of Maw de his Mother, and Stephen was then 
King by uſurpation, ik this was an honour befoze and afterwards granted over, 
as it might be, the ſame continues an Honour dul, but no Ponour can be held of 
a Subject, but of the Kuig, Williams Juſtice , ic is the common ule of great 
men, having divers Mannors, foz to call one of them h's chief Pannoz , aud bis 
Donour , and (s to dꝛaw all the others, to do, and perfozme their ſuit and ſervice 
unto this, and ſo in time, by reaſon of ſuch appellatton co game unts bim, 
fo). this, the name of an Honour, but ſuch Appellation ouly can be no good pꝛool 
of an honour. Of the other partie, it was then urged, that Petworth was no honor, 
but that the ſame was parcell of the honour of Arundell, and to pꝛobe this, there 


was ſhewcd au an an ient Book called Extenta terrarum comitatum of the Earl 


of Arundell and of 8. Hundreds there named fo2 to be belonging to the Earle of 
Arundell, and his honour; and Petworth being one of che eighth , it was from 
hence urged and enfozced , that Perworth was no Honour, aud that no 
Dononr can be held of another, but here Petworth is held of the Ponour of 


worth held of Arundell : and it was from hence enfozced, that Petworth was no hovonr , aud 
the honour of there was a Judgement ſhewed in 7. E. 1. That Petworth was parcell of che 


Arundel] by 
22. Knights 
fes. 


An honour 
cannot be 
made but by 
Act of Par lia- 
ment. 


Danour of Arundell , and the ſame was held of the Ponour of Arundell by 22. 

Knights fees, and that the ſame was never mentioned as an Poncur , and that the 
Earle of Arundell held of the King in capite. Dodderidge cbjected, that Pet- 
worth was no honour , fo2 that it wanted a Court Leet, the which every Donour, 
of any eſteem, hath unto the ſame belonging. Nicholls Sergeant demanded, whe- 
ther a Teuure of an Houour by pꝛeſcription, might be of a common perſon, oz not, 
he held it well might ſo be. Williams Juſtice, the Act of Parliament recites Pet- 
worth fo2 to be an antient Honour, and as an honour in 5. Ph. and Mar. the ſame 
was then paſſed, and to this Honour, 27. Mannors were then annexed, ſo that if it 

be pꝛoved to be no honour, then this annexation is void,fo2 the Act did not make this 
an honour. Yelverton Juſtice, an Ponour cannot be held of a Subject. The 

Donour of Dover, and of Wallingford , held of the King in capite. Nicholls 

Sergeant objected , that the iſſue here being, whether the Mannoz of Petworth be 
parceil of the honour of Petworth, it is by this agreed by both lides incluſive , that 

there is a honour of Petworth, otherwiſe the Manno cannot be parcell of ic. 

Yelverton Juſtice, if no Honour, then no Manno can be parcell of ie. Williams 

Juſtice, it the Pannoz be partell of the Honsur, time outof minde the ſame ought 

then fo2 to be an honour time out ofminde. Two things are here to be pꝛoved. 
Firſt; that this was an Honour, time out of minde. And ſecondly, that this Man- 
ror is parcell of it. Nicholls Sergeant, 400. pears ſince, in King Stephens time, 
then it was an Ponour, and ever ſince ſo called, and reputed one, and demanded 
whether an honour, which is one by pꝛeſcript ion, maybe held of a Subject, and 
be thought it might fo be, but by Dodderidge it cannot. William Iuſtice, the King 
cannot annex unto an honour other Mannozs without an Act of Parliament foz the 

ſame. Nichols Sergeant demanded whether the Ring may create the Manno cf 
another fo2 to be an honour. Hen. Yelyerton, that he cannot, neither can he make 
my Chaſe to be a Foꝛtreſt. Hubberd Atturney Generall , Williams Juſtice , and 
the whole Court, the King cannot create an Honour, but by an Act of Parlia- 
ment. Williams Iuſtice, Appellation makes not an honour , without other inci- 
dents unto it. In the Rings Grants, and Recitals therein to be of the eſtate of 
the Ring, where ſuch Recitals are neceſſary, and where not, in matters which do 
operate by way of diſcharge, there the grant is good by generall woꝛds, without any 
ſuch recitall,otherwiſe where the ſame is fo t o raiſe a charge upon the Demcſnes in 
his hands, there the ſame is not good, without a ſpeciall recitall. In this caſe it was 
well obſerved , that at this day, the Earle of Arundell only hath his Earledome 
by preſcription , the beginning of which is time out of minde, not witbin the 
memoꝛp of any one, ſo that his Carledome is the the moſt ancien in the Realm. 


Nota 
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Nota, that the Jury here found Petworth ts be an Ponour, and alſo that the The $1.9) 
Pannoz of Perworth , was partell of the Donoz of Perworth , thep found allo , ot aps, 
that there was a Batwick, and a Pertreere of Perworth, and that they had the Pc:worth ro 
ozderivg of the Market, and Faire, and that they have uſed ts bave Toll of all (cx, be an honour, 
cept of the Earle of Arundells Coppyhold Tenants, and free Tenants.) Wil- 
liams Juſtice, if the ut are charged with divers iſſues, and being ready at the 
Bar to give up their Uerdict , che partie cannot then waive any of the iſſues. 
Flemming chief Iuſtice, & Velverton Iuſtice of the contrary opinion, that there 
map be a waiver fo2 the Ring, and ſo Hubberd Atturney Generall came into the 
Court, and did accs2dingly waive divers of the iſſues. It was laid, that it ap⸗ 
pears by p2oof,chat villa de Petworth did gold by 2 2. Knights Fees of the honoz cf 
che Earl of Arundell,but no honour is named to be held of him. Flemming chief 
Iuſtice, the iſſue was, whether the Pannoz of Perworth, be aparcell of the Honour 
of Petworth , this is an Honour ( implicative ) agreed by both ſives , for if no 
honour , then there can be no parcell of an honour : An Honour bought to conſiſt 
of Lands, Liberties, and Franchiſes, and the Mannozs, parcell of an Ponour, 
may be held of the Earl of Arundel, but it map be queſtioned, whether the liber⸗ > 
ties are held. Flemming chief Iuſtice, if the Uerdict be once pzonouuced, they were eee, | 
cannot then take it in part, and wave part of the iſſues , fo} the Uerdice ought to „d, and whar 
be entire, and ſuch iſſues, fo2 which there was evidence given, ſuch iſſues cannot not. 
be waived fo2 the Ring, when the Jurp, after evidence given, are at the Bar foz 
to give up thiit Uerdict , but other ilſues may be waived, as co the Toll, the iſſue 
was, that they had this of all, as well of che Tenants of the Earl of Arun- 
qell, as of other ſtrangers, the Jury do find, that they had the ſame of ſome, that is 
to lay, of all rangers, but not of others, chat is co ſap , of rhe Tenants of the 
Donour of the Earl of Arundell. The whole Court did all agree, that the Ju- 
xp in this had done very well, and had given a good Verdict, and in this caſe they 
had found well, and directly, and that their Aerdict was accozding to the evidence, 
and well purſuing the ſame. Velverton, Tuftice if the pꝛeſtiption had been laid 
generally, to have had Toll of all the Tenants of the earl of Arundell, this had The verdi 
not been good, but agreed, that the Jurp had done very well in chis verdict given for the Earle 
by chem, and in this the whole Court did agzee, and acco dingly by the direction ot Northum- 
of the Cont, the vervict of the Jury was taken, and ſo entred. | berland, 


The King againſt Edward Lord Vaux. 


DU Ubberd the Atturney Generall of the King, did erhibite an Indictment a- An indic- 
gainſt Edward Lord Vaux Lord of Harridon, and this was for his refuſall, ment againſt 

to take the Oath of Allegiance, being lawfully offered untohim ,accozdingly as in the Lord 
this caſe it is pꝛo vided by divers Laws of the Land, be then being of che age of Va. 
18. years and moze, this he refuſed to take, and ſo all this was certified to the 
Court, under the hands of divers of the Pzivy Councel, 1. Martii 9. lac. the oath. 
was offered ta him at Weſtminſter. The Lord Vaux being pꝛeſent at the Bar, 
was demauded by the Clerk of the Crown, (having read the Jndicement to him) 
whether he was guflty oz not, of the matters contained in the Judictment. The 

Lord Vaux deſired the Court foz to aſſign bim Councell ſo) to ſpeak fo: him, he 
being very ignoꝛant of the pzoceedings of the Lawes of this Land. Hubberd the 
Atturney Generall ſaiv unto him, that there was no need of Countell foz to be al- 
ligned to him in this caſe, foꝛ though be do pꝛetend ignotance in himſelf, in the laws 
of the Land, (of which no Subject of the Land ought co be ignozant) fo; that his 
ignozance of the Law will not excuſe him, if ſo be, that he do offend againſt the Law, 
but as this caſe is, he cannot be ignorant of the Fact, (s.) of the 9 by 

im, ; 
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bim, be having obſerved the time, when this was, the place where, and the per- 
ſons who did offer the oath to him, and befoze whom this refuſall ſo was, and 
thereloge he cannot be ignorant of this, aud to this he map well anſwer , without 
any Councel at all, as to che matter of Fact, (s. ) dis tefuſall to cake this oath, 
whether he had done ſo, oz not, and he did therefoze pieſſe bim wichouc any fuzthcr 
delay, to make direct anſwer unto the Court, one way 02 other. 


Nota, that fo} this his refuſall , he was by the Þzivy Counceſi committed to 
the Fleet. Flemming chief Juſtice ſaid unto him, that no Councell in this cafe was 
requiſite foz him,fo if he be guilty e2 not of the matter eontatned in this indictment, 
(8. ) his refuſal co take the oath, being lawfully tendzed unto him, this doth reſt 
meerely in his own pꝛoper knowledge, gate which be may well make aulwer. The 
Lord Vaux then anſwered and ſaid unte him, that the Ring gives drength, and 
life unto the Statute, and that he did ne ver refuſe Loꝛ to take this Dach, actoꝛding 
co the Kings expoſition of it, The Court made an wet unto him, that this oath 
ought to be taken by him, accoꝛding ta the bery p2cciſe wows of it, and that verba- 
tim as the oath is, and ſo was it fully agreed upon, by! all the Parliament, and 
the ſame is not to be taken in any other manner, and be ſtands here indicted, oz 


'refuſing to take the (ſame oach, acco2ving to the fozm of the Statute in this caſe pꝛo⸗ 


vided foz,and therefozc ougþ6comake-anſwez, whether be be guiltp,cp not guilty of 
this refuſall. Hubbard the Atturney General ſaid unta him, in pour anſwcr , 
that pou will take the oach, accozving to tbe Kings-rxpoſieton of it, in this your ſo 
ſaping, pon do offer hereby very g2eat:wzong unto the Ring, fo2 to make others 
ta believe, that the Ring hath a particular:expolition of thts ſtatute co himſelf, and 


5 the ſaid generall Act of Parliameut, the which is not lo, fox the Ring 
did never make aup expolition, contrary to the woꝛds of the laid Statute, net- 
ther doch he any wapes allow of the taking of this oath in another mannez, contrary 


to the fo:me ſpecified in the Statute. Williams Juſtice ſaid unto him, chat if 
he refuſed to take any line, or any word expreſſed in the oath, this is a refuſall 
of the whole, aud laid, that this oath was made only, to gibe unto the Ring a true 
ceſtimonte, of our truę and faithfull allegiauce unto bim, and that this ſhould be ſo, 
it doth iu a very high meaſure concern the ſaletv of: che King. The Lord Vaux 
made anſwer to the Court, chat if any part of this Dath did touch the Conſcience of 
his Subjects, il it he the pleaſure of the Ring, to make: a ſafe expoſitien of che 
path, be would then take it acco2dingip, and he ſaid, (and to this the Court agꝛeed) 
that the King bath ſaid, that the ſole etfect of the Stature is, that he may be certiſi⸗ 
cd of the true allcgiance of his Runde and to this he ne ver had, noz will rc[uſe 
to take any ſuch oath, Plemming chief Juſtiee did ꝑpetſe him fd to anſwer direc- 
Iy, without any moze circumlocution, whether he was guilty, oz not guilty, teſt 


that he by his contempt to the Court ſhould double his offence. Hubherd the At- 


Stat. of 33H, 
8. cap. 12. 
Raſtall tit. trĩ- 
all fo. 415. a 
bottom where 
one ſtands 
mute. 


Where a tri - 
all of a Peere 
ſnall be by 
his Peeres, 
and where 
not at com- 
mon law. 


turney Generall did then move the Court, that if he would make no other anſwer , 
that then the Court would direct a judgement fo co be entted againſt him, that he 
ſtood mute accomving to the ſtatute of 33. H. 8. cap. 12. Raſtall in title Triall fo. 
415. a bottome. The Lord Vaux made auſwer co the Court, that he tvonid cake 
ſo much of the oath as concerned the Kings temporal juriſdiction. © The Curt 
anſwered him, that if he would make no other anſwer, they would then cauſe a 
Judgement by a Nihil dicit ta be entred again Him. The Lord Vaux then de · 
mauded.of che Court, whether he Gould be tried by his Peeres, oz not. Flemming 
chief Juſtice ſaid unto hum, that firſt; he mult anſwer, whether he be guilty, oz not 
gulty: and this being done he hall then have his triall accozding co the Law, but 
afterwards, befoze his anſwer, he ſaid, that be was not here in this caſe co be tried 
by his Peeres: and upon this, he laid that at the Common Law, in theſe four 
cafes only, a Peere ſhall be tried by his Peres, (s.) in Treaſon, Felony, miſpriſi- 
on of Treaſon, and miſpriſion of Felony, and the Deatute Law which gives ſuch 
triall, hath relerence unto cheſe, oz ta other offices mide treaſon oʒ felony, bis triall 
by his Peeres ſpall be as befsze, aud to this eflect are all theſe Stat. (g.) 32. H. 8. 


cap. 
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cap. 4. Raſtall title fo. 404. placito 10. 33. H. 8. cap. 12. Raſtall title Triall fo. 
413. 35. H. 8. cap. 2. Raſtall title Triall fo. 416. and in all theſe, expꝛeſſe meutt⸗ 
on is made of triall by Pceres. But in this caſe of a Premunire, the ſame being 
only in effect but a contempt, no triall ſhall be here in this of a Pecre by his 
Peeres. And ſo the whole Court did ag ree in this, that he could not here m this 
caſe be tried by his Peeres. Croke Iuſtice demanded of him, whether he did 
think that the Dope hath any authozity , o; that any power under Heaven had au⸗ 
thozity foz to da him, 02 auy Subject whatſoever , from his true allegeance to 
his Peince, and whether he did think that the Pope could diſchargehim from his oath 
of allegeance, when he pleaſed. The Lord Vaux made this anſwer , that he net- 
ther could, noz would diſpute this, whether che Pope by his Power and Autho:1- 
tie could diſtharge hun of this oath , and turther laid, chat he could not determine cf 
the power andauthozitie of the Pope Croke Iuſtice ſaid unco him, that foꝛ anp one 
to make any doubt of this, the ſame is a verp great ſign, that there ts no true alle⸗ 
geance in him. See the Statute of 3. lac. cap. 4. Raſtall title Crown fo. 88. b. 
and 7. Lac. 2. and cap. 6. as touching the Dath ot allegeance, and the fone of it. 
The Kings Sollicitor ſaid, that he hath obſerved four ſorts of oathes inſtituted to Four oaths * 
ceſtifie the true allegeance of Subjects to the King. The firſt, was an oath at the MO _ 
common Law, taken in the Court Lect. The ſecond in 28: H. 8, cap. 7, a moze ſubſects. 85 
ſharpe oath, as touching the Supꝛemacie. Thizdlp, x. Eliz. cap. 1. altering the 
fozmer Dath of Supzemacie in ſome reſpects. The fourth, the oath of Allege- 
ance naw in queſtion, inſtituted as befoze in 3. & 7. Jac. which is a moze mild oath 
then the others, as it appears, and is in maner, agreeing with the fozme of the oath 
taken in a Court Baron. The Lord Vaux made anſwer, that he thought it better 
to (wear from bis heart, his true allegeance to che King, then to ſwear to a matter 
of the which, be in his conſcience hath ſem? Doubt, and that ſach en cath by him 
taken, ſhall be foz the greater ſafety ot the King. Flemming chief Juſtice then ſaid 
unto him, that ſeeing he had thus refuſed foz take the ſaid oath, as the ſame is ſet 
down in the Statute , and io thereby appointed to be taken, he he thought that he 
would never truly open and declare the matter contained in his heart, fo2 that he ſo 
refuſcd to perfozn-(ho'outvard matter, whirh ought foz to teſtifie his inward Al⸗ 
legeance to the King. The Lord Vaux did afcerwarvs confeſſe che indictment : 
then Hubberd the Atturney Generall pꝛayed judgement againſt him foz the King. 
Yelyerton Iuftice (aid unto the Lozd Vaux, that nothing was tendzed unto him to 
do, but the ſame which ought to be cendzed unto all the Kings Subjects, and fur- 
ther he ſard unto him, that e, and all choſe which Gould offend in this manner, have 
tucurred the paicer of a Premunire, the which he hath bere by his refuſall foz to take 
this oath of Allegeance, being duly tendzed unto him, and therefoze he pzonounced 
judgement againſt him accozding to the Statute of 16. R. 2. cap, Raſtall tit. pro- 
viſion and przmunire fo, 328. b. To be out of the Kiog Protection, his lows ene 
Lands, Tenements, goods, and Chattels to be perpetually forfeited to the King, the Lord 
and for to be impriſoned during his life. V, 


Mary Semaines caſe. 


Na Pꝛohibition, where the caſe was, Lands, and goods were deviſed, in one and 

the ſame CTTitil, which TMill was offered to be pꝛoved in the Spirituall Court, | 
and hereupon a pꝛohibition was pzayed. The Court Cleeze of opinion that they a prohibiti- 
are not to pꝛobe this Will, fo2 they have no power ts medvle with the Pꝛobate on to the Spi- 
of a Will concerning the Land, and they cannot pzove this Wil , as firvall Court, 
concerning the Goods, without medling with the Land, Flemming © 
chief Iuſt ice, the P2obate of the Mill there foꝛ Land, is not ſomuch as an evidence 
to a Jury, td p2ove the Mull. The wholc Court agreed, chat here was good cauſe 
of a Pzohibition. Clench, one of the Officers of the Court, inſozmed the Court, 


that 


. 
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A Prohibiti- 
on granted 
per curiam. 


A Coppyhol- 
der ſurren- 
ders to the 


uſe of his will 


Sir Edward 
Cleres caſe. 


that in one Roffies caſe being the like, a Pꝛohibition was gzanted. Hen. Yelver- 
ton ſaid, that Bromley the Kings Sollicitor was wont to ſay, that in ſuch a caſe, 
the pꝛobate of a CA ill befoze the Oꝛdinarp, being a Mill of Land, was of no moze 
fo2ce, and effect, then a pꝛobate of the ſame befoze 1. S. In this caſe a Prohibiti- 
on was granted by the Rule of the Court. 


Semaine Plaintif againſt De- 
fendant. 


Ota, that in an evidence given to a Jury at the Batre, upon an iſſue—of will 
82 no will, che queſtton moved to the Coure was this. A Copppholder ſurren. 
ders to the uſe of his laſt Tull, whether the land doth paſſe by the lurrender, oz by 
the Mill. Williams Iuſtice, it is verp cleere that the Till is only declaratezy, 
declaring the uſes of this ſurrender, nothing doth paſſe by che Till, but all both 
paſſe by the ſurreader, Coke 6. part fo. 18. in Sir Edward Cleres caſe, one doth 
covenant to ſtand ſeiſed to the uſe of his laſt Mill, oz makes a Feoffement in fee 


to the uſe of his laſt Till, nothing here paſſeth by the TW, but by the Frolfment. 


Flemming chief [uſtice agreed with him herein, and in Sir Edward Cleres caſe, 
when a man makes a Feolfementts theule of his laſt Mill, he himſelf hath the 
uſe in the meane time, aud map limit eſtates , accozding to the power reſerved to 
bim upon the Feoffement, and upon the limitation, the eſtates hall take effect by 


foxce of the feoffement , aud the ule is directed by the will, ſo that in ſuch a caſe, the 


Tul is but onlp directo:ie. Williams, Iuſtice, the ifſae here in this caſe is condidit 


A Writ of er- 


ror to reverſe 
a judgement, 


Nc. 


Sir John Sa- 
vadges caſe, 


Judgement - 
reverſed per 
curiam. 


teſtamentum necne, this is the direct illue to be tried, and not condidit teſtamen- 
tum, ou non modo, & forma, to; fi condidit tune declaravit. Si non condidit , 


non declaravit : the Jurp found that he made the Till. 


Browning Plaintif againſt Fuller 
Defendant. 


Nit of Erro; to reverſe a Judgement given in an Action of debt, bzoughe 

by an Executo}, as Executoz, the erro2 aſſigned was, fo the omiſſion of this 
clauſe in the end of his declaration. (s.) Et profert hic in curiam literas teſta. 
mentarias, whether this omiſſion was erroz oz not, was the only queſtion , fo; the 
determining of which, it was queſttoned, whether this clauſe, be matter of ſubſtance, 
62 but only matter of forme. Williams Juſtice, cleerely this is matter of Sub, 
ſtance, and ſo was it adjudged in one Sir John Savadges caſe, that this clauſe was 
matter of ſubſtance, fox the omiſſion of which, in an Action of debt bzought by an 
Executo} , and a Wit of erroz bzought to reverſe the Judgement, this was the 
only erro? alligued, and foz this erro2 , the Judgement was held erroneous by 
the Court, and reverſe, and ſa in this pzincipall caſe here, by the opinion of the 
whole Court, this is very cleere and apparant erroz , and foz this erro2, by the 


Rule of the Court the judgement was reverſed. 


Deane 
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© Deane Plaintif againſt Eton 
Detendant. 


Nan Action upon the Caſe fo) ſcandalous wozds ſpoken by the Defendant of 


the Plaintiff, which wozds were thele, (s.) That the Plaintiff had placed a wo- 


man in ſuch a ones houſe, to the intent for to poiſon her, with an averrement in 
the Declaration, that he had placedihis woman in (at houle foꝛ to attend, and lock 
unto an old TUMoman in the ſaid houſe not being well,: upon not guilty pleaded, a 
Uerdict was given fo2 the Plaintiff. It was moved in arreſt of judgement fe 
the Defendant , that theſe woꝛts are not actionable, becauſe, that thrre ts not here 
laid any Act to be done, but an intention to have an Act done, and thar cherefote 
this is no ſcandall. Williams Juſtice, the Action is here bꝛoughe foz che diſcrevec 
and ſlaunder, he hath by reaſon of theſe wozds thus ſpoken of him, aud not ſoz any 
act done. Theſe woꝛds do tend very much to his diſcredit, he being high Sherif 
at this time, and a great ©fficer, and out of his carc, placed this woman in the ſame 
houſe, fo? to attend the old woman in that houſe, ſhe being aged, end not well, an» 
therekoze it map very ſtrongly be enfozced, that cheſe words do ſound very 
much to the ſlander and diſcredit of che Plaintif , and are well actionable, fo 
that ex ſenſu verborum, conſtruc tion is fozco be made, and to this purpoſe there 
was a cale here ad;udged in Mris Pasfields caſe, the wozds there were theſe, (s.) 
Mris Pas field wit a letter to one fo io poiſon her Pusband, fo: which wozys , an 
Action upon the caſe was here bzoughe, and judgement was given fo the Plaintif, 
and the lame judgement affirmed in a Wit of erroꝛ in the Erchequer-chamver, and 
ſo here, as in that caſe, ex ſenſu verborum, without any act done, if the woꝛds in 
themlelves are malitious, and do tend to the diſcredie of the partie ok whom 
they were ſpoken, as here they are in this caſe , and therefoze by the opinion of the 
whole Court, theſe wozds are ſcandalous, and well actionable, and ſo by the Rule 
of che Court, Iudgement was given for the Plaintiff, 


Nota, that an exception was taken te an indictment upon the Statute of 8. H. 6. 
fo? a fozcible entrie, the exception was, becaule the entrie was into a Rod of 
Land, or into half a rood of Land, and foz this incertaintie, it was moved, that 
{1dictment might be quaſhed. This was ruled by the whole Court, (Williams 
Tuſtice only ercepted) to be a good exception. Williams luſtice, this indictment 
is cleerely good, and that he could ſhew a direct judgement in point foz this. Man. 
Secundary inkoꝛmed the Court, that he could ſhew the contrary, in point of Judge⸗ 
ment in the like caſe , in an ejectione firme, and the like exception taken in arreſt 
of Judgement, and ruled a good exception. In this caſe for this exception by 
the rule of the Court, the indictment was quaſhed for this incertainty. 
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Indi&mer 


 quaſhed,fec,, 


David Waterhouſe his Habeas corpus. 


Ota, that a Habeas corpus was granted by this Court to the CTlarden of the 
Fleet, foz to have here in Court the body of David Waterhouſe, the ſame re- 
turnable ac a day certain, at which day, the TAarven of the fleet did refuſe to make his 
return, c. to bꝛing in the body; upon this Hen. Velverton moved the Court to have a 
Rule entred againſt the Warden of the Fleet, and the ſame returnable at another 
day, to bꝛing in the body upon a paine, upon this motion „ the Rule of the Court 
was,thi£ he ſhould return the body of _— Waterhouſe the next day ſub pœna 20.1 

2 and 
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and by the whole Court, ſo are all the Pꝛeſidents, be the partie impꝛiloned foz Fee 
lony, oz foꝛ Trealon, the Dfficer under whoſe cuſtodie he is, ought fo? to obey the 
Tt of Habeas Corpus coming from this Court, and tf the lame was directed 
unto the Lieutenant of the Tower, all ſhould be one. 


Ora, by Flemming chief Juſtice and the whole Court, in a trial at the bar, 
where exception was taken againſt a Tlitneſle , to prove the execution of a 
Deed of Fcoffement by liverp of Sciſta, where caſe che was, a Feoffement in Fee 
was made co the uſe of I. S. and two TUitneſſes were ſubſcribed to pꝛove the livery 
of Seiſin, afterwards one of theſe Titneſles , had an eſtate at Tull made nn- 
to him of part of this Land, and he being pꝛoduced, co witneſſe the execution of the 
Feoffement by livery of Seiſin, was ercepted againſt, becauſe he was now a partie 
intereſſed in part ok the Land, and ſo his oath was to make his own eftate good, 


but notwithſtanding this exception was diſallowed by the whole Court, and that he 


might well be {\wora as a lawfull TAtcnefle , to pꝛove the executing of a Feoffment 
bp Livery and Seiſin, this being in affirmance of the Feoffement, and accozdingip, 
by the Rule of th? Court, he was ſwozn, and his teſtimonep received and allowed 
of. 


Dockley Plaintif againſt Bury Detendant. 


IN an Action upon the Caſe, grounded upon a pꝛomiſe, the caſe appeared to be 

this, the Plaintiff having two parts in a Ship, which was going to France fo: 
Stones, he did grant unto the Defendant, the moitie of his gaine which he ſhould 
have in this vopage, and in conſideration ofthis, the Defendant did aſſume, and 
pꝛomiſe that he would be at the charge of the moitie ofthe loſſes, which the Plaintiff 
ſhould ſuſtaine in the lame voyage, did ltkewiſe aſſumejand pꝛomiſe co pay ſo much 
as ſhould ameunt unto the moity of the Loſſes, upon requeff which he hath not per⸗ 
fozmed, and koꝛ this cauſe the Action was bzought , the JPlaintif in bis Declara- 
tion averred , that his loſſe in this his voyage, amounted unto 40 l. and moze , fo 
that his part ofthe loſſes, as appeared upon account, amounted unto 22.1. 1. 8 the 
which he had requeſted che Defendant foꝛ to pay him, which he refuſed co do, upon 
a Non aſſumpſit pleaded, a verdict found foz the Plaintif. It was moved in arreſt 
of judgement fo the Defendant, that the Declaration was not good, foz the incer- 
t unt ie of the conſideration, to raiſe the pꝛomiſe, foʒ which incer taintie (that which 
was granted, being only a poſſibilitie, the which was altogether uncertain, and this 
is the canſideration, upon which the pꝛomiſe here was made, which conſideration 
is not good fo} this uncertaintie in it, and ſo the conſideration tailing the pꝛomiſe 
is not good. Williams Juſtice, it there was at the beginning a poſſibilitie , and 
afrerwards the ſame is reduced unto a certainty, this is cleerely a very good, anv 
ſuTictent conſideration fo2 to raiſe a promiſe , and it could not be better. Yelyer- 
ton Juſtice, what more certainty can there be in an ad venture, none at all, this pol: 
ſibilitie, and uncertainty, is now by this bis his return, well reduced unto a cer⸗ 


taintp, and lo the ſame is good, being now all made certaine by the account 


had, and made of the gain, and loſſe, being now by this all made certain. Yelver- 
ton and Williams Iuſtices, this is a common thing, and very uſuall fo one to gꝛant 
the benefic, oz the meitie of the benelit which is ta come to him, by ſuch a wap 62 
means, and this is good, and map be reſembled to the graut of a Parſon of his 
tithes, as appears in Perkins in his Chapter of Grants fo. 20. pla. go. and ſo there, 
if one grant all the ZZlooll ol his Sheep fo; years, this is good, and ſo by the opt- 
uion of the whole Court, in the pꝛincipall caſe here, this is a good, and a ſufficient 
conſideration, and certainly ſufficient therein, and that the Declaration is good, and 
ſo by the Rule of the Court Iudgement was entred for the Plaintiff. 5 
e 
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The King againſt Springall. 


Iota. that exceptions were taken unto Springalls Indictment, the ſame be⸗ Exception cho 
e - . 4 k an indictm- 
ing Quia exerit quondam januam, apud Horneſey in Com. Middleſex, in ment for 0 

via regia, ducent᷑. unto Higate, and doth not ſhew ia what County Higate was. but cting of a gate 

nota, that in the margent, (Middleſex ) was mitten. Hutton moved the Court, 

chat notwithſtanding this be ſo, pet it doth not hereby appear to the Judges, as 

Judges,in what Coun'y Higate here was. The whole Court clecre of opinion, 

that the Countie being wit in the Margent, doth well aid this, and ſo take off this 

exception, and that this wozd ( Middleſex ) wait in the Margent, ſhall well go j,4;@men: 

unto Higate alſo, and ſo the Judictment ts good by the opinion of the Court, but good per cu- 

otherwile it had been, ik in caſe of Felonp by the whole Court. tiam. 


The King againſt Clarke. 


\ T Ora, that crceptions were taken unto Clarks Indictment being fo2 murder ok, 3 
c. The ficlt Exception taken was this, that the aſſault and affray is tht re- 5 we 

in expꝛeſſed to be 12. Februarii at Oxford, and that he gave Him a blow on the quaſh Clarks 

right ſize, in this manner expꝛelled, (s.) dans eidem—unam plagam mortalem, & indictment of 

adtunc, & ibidem, without ſhewing of any time certaine, when this blow was gis murder. 

ven. Secondly,ic ts ſet fozth in the indictment, that be being thus ſtruck, Languebar a 

duodecimo die Febr. uſq; 1 3. die Februarii, ſo that (a) dotherclude 12. die, and 

uſq; doth exclude 13. die, and ſo no dap laid at all, 3.—quo quidem 13. die Febr. 

inter horas, quartam, & quintam obiit, this is laid inſufficiently, being an impoſ- 

ſibilltie. Fourthly, and lo the ſaid Robert Clarke prædicto 13. die Febr. did kill 

and murder him. Yelverton Tuſtice, there ought to be a perfect hour between 

them, being laid to be inter horas, &c. ejuſdem diei, this is not good. Williams 

Iuſtice, in caſe of Judictments , no ſuch exception is allowable by Law, as ta the 

incertainty ofthe hour, otherwiſe it is tn caſe of Appeals, by the Statute of Glou- 

ceſter 6. E. I. cap. 9. ſo that this exception here, as to the hour, is of ns foꝛce, but 

here in this Tndicement there is no place laid where the ſtroke was given, and 

fo) this omiſſion here, the indictment ts not good, fo2 the place where che ſtroake 

was given, ought to be certainly laid, and ſo is Longs caſe, Coke 5. pa. fo. 120, 

121. that the place where che troake was given ought to be certainly laid, fo; he 

may aſſault him at one place, aud give the ſtroake to him at another place, as in La- 

cyes caſe, Coke 2. pa. fo. g. put in Binghams caſe. Croke Iuſtice, as to the 

point of time, theſe words, adtunc, & ibidem refers to all the whole ſentence , as 

to woꝛds inter horas) by thele wozds , there is a diſtinction of time denoted, as 

time paſt, and time to come here it is laid. That he killed him the 13. day, which | 

cannot be as it is laid, ſo that this is a fault iucurable. Williams Iuſtice and the Longs caſe. 

whole Court agreed with him in this, that the indirtment is not good, but he ought Indid ment 

to have ſaid in the concluſion ( s.) and ſo he killed him, modo & forma prout. Ju- ſhed per- 

The Court held the Indictmeni inſufficient fo) thoſe exceptions, andcherefoze by *in. 

the Rule of the whole Court the indictment was quaſhed. "I 


5 


Nota, excepttons taken fo2 to quaſh an indictment of murder. The r. exception Exceptions 
was taken, a ſeſſione juſticiar. and doth not ſhew what Seſſions this was, and to an indict- 
this being omitted, is not certain to the Conrt, whether they had any Authozity oz e ws 
not. 2. The fact is laid to be in this manner, that 2, Jac. and ſuch a day he did aſ- 
ſault the partie wih a ſwoꝛd, and give unto him unam plagam mortalem, but ſhews 
no place where this aſſault was made. William Juſtice, this Jndictment is not 
good, becaule there is no place mentioned where the ſtroake and wound was given. 


Termin. Paſch. io. Fac. 
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It it allo expꝛeſſed in the indictment , that Eo iRu inſtanter obiir, this is unceztaiu, 
and ſo the indictment not good. It is alſo laid in the indietment quod cum quo- 


dam gladio percuſſit, but neither time, no place, of this is ſpecified, and ſo not 


Judgement 
quaſhed by 
the ruleof the 
Court, 


Note where a 
Bar is ro be 
amended, &g, 


Prohibition 
quia, ground- 
ed his libell 
for tithe wool 
&c, | 


No amend- 
ment or alte- 
ration after a 
demurter. 


Debt for tent 
behind, the 
Defendant 
pleads an en- 
trie, cc. 


good, alſo it is expꝛeſled, that eo ictu dedit, to the partie killed, unam plagam 
mortalem, and no place expꝛeſſed where this was, neither che length, noz yet the 
bꝛeadth of the wound ſet down, and lo the indictment not good, the whole Court 
Was clcere of opinion, that foz theſe exceptione, the indictment was not good, aud 
that therekoze by the Rule of the Court the indicment was guaſhed , and the 
partie diſcharged of this, but by the Rule of the Court, the Kings Atturnep Ge⸗ 
nerall ought to ſce ſuch indictments, and to be made acquainted with them, that lo 

ſuch gzolle miſtakes map not be foz the future. 


Nota, by Yelverton Iuſtice, and agreed by the whole Court, and a Rule 
entred by directions of the Court to be duly obſerved by all foz the future, that in 
all legall pꝛoceedings here, if in pleading, the Bar, and Replication be both of them 
bad, and to be amended, here in ſuch a caſe, both of them ſhall be amended without 
any coſts at all to be paid, the Plaintiff and Oekendant be ing both of them in tits 
caſ , in the like degree faulty, but if the Barre be only bad , and the Replication 
good, in this and the like caſes, the Bar is to be amendeo, but here coſts are to be 


paid to the Plaintift. 


Nota, in a Pꝛohibition pꝛapyed upon a Libell in the Spirituall Court foz Tithe 


CAcol, the ſuggeſtion was, that he in his Libell ſets fozth, that he cught foz to have 


the tench, and this pꝛetended to be by a cuſtome , by which he is to have the ſame, 
without the view oz election of the partie, upon this ſuggeſtion, a pꝛohibition grant- 
ed, and the ſame grounded upon this cuſtome, and Declaring in the Prohibition, 
the other demurs in Law, and ſtrikes out this part ofthe cuſtome alledged, (that 
he was to have the tenth ( without the view oz election of the partie, (and this by 
him ſo done befoze the demurrer entred ) and ſo pꝛapes a couſaltation. The Court 
in this Caſe gzanted a Conlulcation , as co the Tithe to pꝛoceed there : 
but foz to pꝛocced at the Common Law, as to the cuſtome , and that with⸗ 
out anp amendment, the lame is to be, as it was laid befoze, fo2 that be cannot ſtrike 
out oz alter any thing o anp part of it, after che Demurrer, and in this the whole 
Court agreed. | 


Collins Plaintif againſt Goldſmith 
Defendant. 


1 N an Action of debt foz rent behind, reſerbed upon a leale foz yeares, the caſe ap: 
peared to be this, A man makes a leaſe fo2 years, rendzing a yearly rent, the 
ſame payable at two Feaſts in the pear, (s.) at our Lady dap, and Michaelmas , 
and if it be behind in part, 02 in ail, by the ſpace of ſix dayes after any Feaſt of poy- 
ment, that then it ſhall be lawfull fo: the Leſſo? to enter, the Leſſoꝛ brings an acti- 
on of Debt fo2 Michaelmas rent behind. The Dekendant being the Leſſee, plears 
in Bar, and ſhewes, that fo2 rent due, and behind at Lady dap, befoze the Plaintiff 
bis Lefſs2 had entred upon him, and out of the poſſeſſion, expulit & amovir, the 
Defendant his L eſſee, and lo: as it was urged by Hen. Lelverton fo the Defen- 
dant by this his entrie, he hath (ſuſpended his rent, and the Plaintiff hath not ſhewed 
any new re ⸗ entry by the Defendanc his Leſſee (as he ought to do) and this to be be- 
fore Michaelmas, fo} to te vibe his rent. Williams Juſtice, there is no neceſſitie 
fo2 the Plaintiff to do this, foꝛ he map enter be foze Michaelmas and revive his 
rent, and when he hath here bzought his Action of Debt foz his rent, as in this 5 
the 


** 4a 


— 
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the Leſſee ought foz to ſbew this his entrie, and by this his enttie, a 


ſuſpenſion of his rent, ard he ought alſo to conclude and ſap, that of A Leſſor enters by ferce of 


tbie he did continue tilt the polleſſion,, and ſo was in polſe uon at * condition 
the time of his action bzought , but he having not ſhewed this, the 


for non pay- 


ment of rent, and alter 
brings an action of debt for 


Plaintiff hath jult cauſe to recover his rent behind, and for the recove⸗ 2 ſubſequent t mc without 


ry of which, the Action of Debt is here well brought. Yelvercon In- ſhewing of 


any Ie-curry 


ſtice held the contrary, fox that here the Leſſez hunſelk being Plaine — made by che Leſſee to te- 


fo) his rent, and an eutrie made by him, and ſo thereby a ſuſpcuſion of 
bis rent, being by way of plea alledged againſt him, he ought to ſhew Neth not. 
the re-entring of the Leſlee befoze Mich. and this ought not fo2 to tome 

on the part of the Leſſee himſelf, co hew his recontinuance of che pol- 

ſeſſion, but it is lufficient fo; him to plead in Bar, the fiſt enerie of the Leſſo2 to 
make a ſuſpenſion of his Rent, the which poſſeſſion w judgement of Law, ſhall be 
taken, till to have conttnuance , unleſſe that the Leſſo2 himſelf ( being Plaintiff in 
the action of his reat ). do ſhew che contrary by his alledging that the Leſſee had res 
entred again, and fo by this had regained the poſſeſſion , and this the Nlaintiff ought 
foz to ſhew, and ſet foꝛth himſelf, thereby to revive his tent, and ſo to enable him te 


vive his tent, by the better 
opinion of the Contr it ly- 


dying his Action fo the recovery thereof. Croke luſtice agreed with Velver- 


ton Iuſtice herein, fo2 that his rent being once by his own entrie ſuſpended, the 
ſame cannot be derived again without the re-entrie of the Leſſee himlelf, and this 


ought cleerely ſo to be ſhewed by che Leſloz himſelf, thereby to enable him to have 


this his Action of Debt. fox recovery of his rent, but without this his ſo doing, he 
cannot have it, and he not having ſo done, cannot be intitled, to have, and mains 
tain this action of Oebt here fo2 his rent, and ſo the Action by him is not well 
bzought ,no2 can be maintained, and ſo the Court being divided, two againſt one 
fo2 the Dekendant, and againſt che Platncitf, but the Toure not being full, judges 
ment was not now given , though the better opinion was cleerely againft the ÞÞlain- 
tif. This was afterwards ended between the parties, perceiving the opinion of ths 
Court, and was not moved again. 


* 


Nota, by Williams Juſtice, to which the whole Court did agree, that aftet 
the darraine continuance, this plea was pleaded, Actio non, and ſets fozth fo2 cauſe, 
for that he had releaſed unto the Defendant, all Actions, and demanos. Curia 
cleerely, this is a good plea. 


Nota, that an exception was taken fo quaſh an indictment fo2 a Refcous, bes 
cauſe the ſame was not laid fo2 to be Vi & armis, by the Rule of che Court, fo2 
this omiſſion the Indictment was quaſhed, and by the Court, A Capias, and an 
Exigent lieth in this W rit- 


Nota, that uſage was pleaded foz to have a Capias fo the firſt Pꝛoceſſe, the 
ſame being contrary to the Rules at the Common Law, and contrary to tue 
courſe of this Court, and to the Statutes in this cale made, and pꝛovided, by che 
Rule of the whole Court, this uſage is not good,nor to be followed. 


Nota, that an exception was taken fo; to quaſh an indictment , taken upon 3 
pꝛeſemment fo2 a JNulans, the exception was this, in the indictment, the lame was 
laid fo; to be, in via regia z but it is not laid where this place is, no; pet in what 
Countie: the indictment therefoze ruled by the whole Court not to be good, and 


the partie, by the rule of the Court diſcharged, 
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ons, &c. 


In a Trover 
and converſi- 
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In.confidera- 
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breve tempus 
c. 


Butts Plaintiff againſt Jennings 
Defendant. 


[? a Tic of Erroꝛ fo2 to reverſe a judgement given in the Court of C. B. in 

an action of Debt there bzought againſt the now Plaintiff, and a Judgemenc 
there given agawſt him: fo2 to re verſe which judgement,a Tic of erroꝛ is bzought, 
and fo? crro2 alligaed, it was ſhewed, that at the time of the Judgement given as 
cafnſt bim, and that he is (til! within age , aud this is laid to bead grave damnum 
ipſius, &c. and upon this, the Court did inſpect him, and upon the Jaſpection , he 
appeared to the Court, to be within age. Williams Juſtice demanded how he came 
here, fo2 to be inſpected by the Court. Mann. Secundary made an(wer , ihet he 
bath bzought a Tit of Erro? foꝛ to reverſe this judgement given againſt him, and 
aſſigns this ſoꝛ Erroz, that he was, and is ſtill within age, and ſo by this means, 
he comes hither to be inſpected by the Court. Williams luſtice, in a zit of cr: 
roʒ bought by an Infant fox to reverle a fine by him levied foꝛ infancy, here in this 
caſe, he is to be inſpected by the Court, but it is very doubtfull , whether in this 
caſe , of a Wit of Erro by him bzought, foz to rebeiſe a judgement given againſt 
him in an Action of Debt, he (hall be inſpected by the Court, oz not. Mann. Se- 
cundary made anſwer, that this is a uſuall courſe fo2 him in ſuch a caſe, to come ins 
to the Court in this manner, by his w2it of erro? ko co be inſpected, and a $cire 
facias is to iſſue againſt the others, foz to come in. Flemming chief Iuſtice, and 
Yelverton Iuſtice, cleerely we may well inſpect him, when he comes in by IAzit 
oferro2,and by the opinion of the Court, if he be of full age, the other ſive ought foꝛ 
to averre this, and day was given by the Court, to the other ſive foz co ſhew cauſe, 
02 elſe fo2 this erro2 the Judgement to be reverſed, and no cauie being ſhewed, 
ly the Judgement of the Court, judgement was reveiſed. 


Nota, that a TThit of erro2 was bzought fo: to reverſe a fine levied fo2 want 
of a Pzoclamation, the Caſe was this. A fine being levied with Pꝛoclamations 
accozving to the Statute of 4. H. 7. cap. 24. the erro2 aſſigned fo2 to reverſe this 
fine, was, fox that no Pꝛoclamation was made the firſt day, The whole Court was 
of opinion , that this was an erro2 apperant, fo2 to reberlſe che Proclamations , 
but the Fine ſtill remaines as a good fine at the common Law, and ſo fot this ere 
ror , the Rule ofthe Court was to revecrie the fine , as to the Pꝛoclamations only, 
but the ſame ſtill to remaine as to the fine, for to be, and remaine ſtill as a goed 
fine at the Common Law. 


Atkins Plaintiff againſt Wheeler 
Detendant. 


Ota, that in an Action upon the Caſe upon a Trover aud Converſion of certain 
1 Y goods, by the opinion of the whole Court cleerely , no other place is to be ex⸗ 
preſſed in the Declaration, but only the place, where che goods came unto the hands 
of the Defendant. 


Nota, That in an Acion upon the Cale, grounded upon a pꝛomiſe. Croke 
Iuſtice, if in caſe of an Obligation, a man is bound fo2 co pap unto the Obligee 


ſuch a ſumme ol mone p, infra breve tempus, after the ſealing and delivering 5 che 
| ond 
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Bond, by conſtruction of Law, this ſhall now be paid within ſome conventent 
time after, upon requeſt made. The pzincipall caſe here was, that in conſidera⸗ 
tion, that he would fo2bear him, per breve tempus, he did aſſume and pꝛomiſe fo 2 
to pay him, infra breve rempus after Eaſter. The Court was cleere of opinion; 
that this breve tempus here in this cale , by conftruceion of Lam, ſhall be laid, 


and conſtrued to be pꝛeſently foꝛ to be paid in time convenient, that is, he ſhall be pꝛe- 


ſently paid upon 


ſuch a pzomile , and this to be lo by the Rule of the whole 
Courb. 


Moſſe Plaintif againſt Townſend 
Detendanr. 


Ik Tora, that if a man do leabe his ole in an Inne in London, and there he eats 

up in Pap, and JIzobender moe then he is wozth, In ſach a caſe the Court 
was infoꝛmed, that the cuſtome of London was this, that the Þozſe (ould be pꝛai⸗ 
fed by the Anneke pers next neighbour , and afterwards to be ſolo foꝛ papmenc of 
the money there owing ko him, the Court was cleer of opinion, that this was a good 
cuſtome, as the ſame was alledged. Mountague Sergeant & Recorder of Lon- 
don, the cuſtome of London as to the Jnnekeepers is this (s.) Ik one bzings a 
WPozſe to an Inne, leaves him there, and goes his wap, and the Dozſe eats up 
moze then his p2icc, by the cuſtome of London, the Jnnekeeper map lell this Þozſe 
to payhimlelf, (but not if the Debt was fox other Pozſes) as if one do bzing many 
Hoſes into an June, and afterwards cakes all of them away but one, the Inne⸗ 
keeper cannot ſell this one Poꝛſe, fo2 payment of that which was due to him for the 
other Hozies, by the cuſtome of London, notwithſtanding the Debt doth amount to 
moꝛe then the pꝛice of this Yozſe, but every Hoꝛſe is to be lold by che cuſtome, to ſa- 
eisfle the Debt duekoz his own meat only. In this principall caſe, Sir Robert 
Townſcnd went beyond ſea, and this was his horſe. 


Not» the cu- 
ſtome in Lon. 
don to have 2 
horſe praiſed 
and fold to 
pay for his 
meat, &c. 


Cox Plaintiffe, againſt Gray Defendant, entred : 


Hill. 5, Jac. B. R. Rot. 876. 


1 J2 a QYzit of Erroz ko; to reverſe a Judgement given againſt him in the Court 
of the Marſhalſee, in an Action of Treſpalle upon the caſe, fo2 a Trover and 
converſion of certain goods, and upon Not guiltp there pleaded, a Uerdice and 
Judgement was given fo2 Gray againſt Cox, and fo; the rcverſting of this Yudge- 
ment, a IThit of Erro was bzought by Cox, who died, hanging this CAzit of Er⸗ 
ro2, and afterwards erro2 was aſſigned in the laid judgement , on the behalf of 
Mary Cox, the TUite and Executrix of Cox, againſt whom the Judgement was gt- 
ven, and the Erro; aſſigned was this, that in the firſt Action, none of the parties 
at the ſame time were of the Houſehold of the King, and ſo foz this cauſe, the Court 
of the Parſbalſee had no jurildiction of the cauſe, and ſo all their pꝛoceedings in 
this cauſe, and the judgement there given was coram non judice , and ſo errone- 
dus, and to be reverſed. Croke Jultice, this is a good error, and fo2 thiserroz the 
Judgement is erroneous, and ought to be reverſed. In this caſe , neither koz the 
Action, no? pet for the perſous, the Court of Marſpalſee had any juriſdiction , and 
mote eſpecially in regard ofthe perſons. As to the dignity of this Court, it is to be 
agreed, that the ſame is of as great antiquitie as any Court, as appeared by L. 5. 
E. 4. fo. 129. where it is ſatd that che Matſhalſie was, and is one of the Antienteſt 
Courts within this Realm. This Court, ſequitur per ſonam Regis, and by Britton, 
it is Curia Regis, & Hoſpitia Regis, and Fleta, this Court follows the perſcn -0 
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The diffe- 
rene between 
the Court of 
the Marſhalſie 
and the Kings 
Bench. 


6. R. zd. Brook 
tit. action up- 
on the ſtat. 


pla. 49. 


the King, be he within the Realm, oz out ok the fame, fox there the Ring being in 
France, in alieno Regno, he, notwithſtanding did there do juifice upon an offender 
within the verge, ſo that this Court is of a very high dtgnitie,bat yet not fozro be 
compared with this Court of the K. Bench: the riffcrence between them, the one of 
them as beloꝛe, ſequitur perſonam Regis, but othet wiſe it is of the R. Bench which is 
in perſonaregis& coram juſticiariis domini regis, athis cc ram domino rege, & cos 
ram ipio regeupon the Stat. ot Ar ticuli ſuper chartas cap. 3. mention there made of 
things done, inter gens de hoſtle le roy) this refers to the Marſhalſie( et inter gens 
de people) this refers to the Rings Bench ) and fo the difference, c. T he ſecond dif- 
ference in the Statute is this, the Marſhalſie is a peculiax and a pʒi vate libertie, the 
Kings Bench is a Court fo! the Common Law, and fo? gencrail matters. Ailſa 
the Court of {Barſhalſie is a Court, like unto a (male River, flowing krem the 
Common Law, as from the fountain, and here they ſeem fo2 to follow, rivolas , 
when as they ought perere fontes. As touching the expolition of this Statute of 
Articuli ſuper chartas cap. 3. touching the Juriloiction of the Court of the Par- 
ſhalſie, it appcats by this Statue, the place, caſes, and perſons were before the 
ſtatute, this Statute was made ad emendationes ſtatus populi, & c. quod de cæ- 
tero ordinatum c{t. Fourthly, mention is made in this Statute, that they (hall 
not hold plea, but on'p of treſpaſſe, as in the Statute, the place, perſcns, and acti- 
ons are there reſtramed, & c. and this fo2 to ſhew the abuſe that was befoze, Fifth⸗ 
ip, their encroachment is ſbewed, and fo) this it appears by 6. R. 2. Brooke tit. 
Action upon the Statute placito 49. in Debt, ſur Recovery de dammages, befoze 
the Marchall in an Action of Covenant, and it is a good plea, ts ſay that none of che 
parties were at that time of the hoſtle of the King, and ſo the pꝛeceedings there co- 
ram non judice, and with this agrees 19. E. 4. fo. 8. b. in 20. E. 4. fo. 16. au 
Action was ſue> in the Court of the Marſhalſie by one of the hoſtle le roy, againſt a 
ftranger, and recovered agaluſt him, the ſtranger afterwards bzought a Wut of 
erro2 , and aſtigued this foz erroꝛ, that he was a ranger who was there ſued, and 
this was there held to be a good crroz, fo; chat the Marſhalſie had no power to hold 
any plea, but there only, where both che parties were of the houſhold of the King, 


end it is there ſaid, that it is in the election ofthe partie, either to have his wzit of 


erro} , and ſo to reverſe the judgement, or elſe foz to avoid the ſame by plea, which 
be may well do, and ſo is 22. E,. 4 fo. 31. b. that a judgement given in a Court, 


which bath no juriſdiction , map be avoided by the partie, againſt whom che judge- 
ment was given, and that by way of plea, fo that this is coram non judice , as in 


Coke 6. pa. ſo. 
21. in Michel. 
borus caſe, 
Reads and 
Purchaſe caſc 
there cited, 


the Court of Marſhalſie, unleſſe chat both the parties ſont del hoſtle le roy, and to 
this purpoſe ſee Fitz. Nat. Bra. fo. 241, 242. the Tit brought upon this Statute 
of Articuli ſuper ehartas cap. 3.many pꝛeſidents there are in this kind foz to wars 
rant this. Do is Michelborns caſe, Coke 6. a. pa. fo. 20, & 21. and the caſe 
between Read and Purchaſe, which was Mich, 3 2. H. 6. Rott. 27. there cited in 
a Ait of crro), and no other erroꝛ aſſigned, but only this, that none of the parties 
were del hoſtel le roy, and fo this erroz the Judgement reverſed. Michelborns 
caſe is terminis terminantibus, this very caſe, the ſame caſe, the ſame action, 
and the ſame error aſũgned, and reſolved to be reverſed, but the reverſall not 
entred on the Record. An Action of Treſpaſſe contra pacem, is uſually to be 
determined there, but not other treſpaſſes, as againſt a Smith foz pꝛicking of a hoſe, 
and fo both for the plea, the perſon, and the thing, this caſe here now in quc- 
ſtton, was not within their jurildiction, neither de debito, ne denter choſe, ſo is 
the Statute. An ejectionc firme is not determinable there, and yct this is ſub 
modo, a treſpas, and ſo this judgement here fo; the crroz aſſigned is erroneous, and 


ougbt to be rcberſed. Williams Iuſtice of the ſame opinion, that the judge⸗ 


Stat. 28. E. 1. 
Articuli ſuper 
chartas cap. 3. 


ment here is erroneous, and ſo to be reverſed. As touching the Antiquity of this 
Court, it is by preſcription, and ſo it ought to be antient, and this ſecms fo ts be 
gꝛounded upon reaſon, that the King ought not fo; to be without means, and laws 
to govern his ſervants by, within his houſehold, and this foz their better attendance 
on him, befoꝛe this S'atute of 28. E. 1. Articuli ſuper chartas cap. 3. it was doubt- 
full how far che com paſſe of the Ucrge ought fo? to be: they are not to hold plea , J 
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they have not Cogniſance, and in what place the extent of this to be, and in what 

caſes they are to hold lea it appears by the Bock of 4. H. 6. fo. 8. that luch pe- 

wer, and authoritte, is not given to them, as to other Couzts of Necozd, the 

Cale there was an action of Treſpaſs was there bzought againſt one, retoznable 

at a day, and as the Defendant was comming (02 to anſwer, the Plantiff he was 

arreſted taco the Court of the Parſhallep, and upon the paper of the partie, a 

habeas Corpus was granted to the Marſhal, for to have the bodpin Cour, and 

the Court dio diſcharge him ot the execution, fo2 by the Court there, this Court 

is infertour to all other Courts, as the Kings Bench, Common Pleas, and Three things 

the Excheguer. Three things are neceſſarily to be intended, as co the true con- e tequiſite 

ſtruction of all Statues. Firſt, che miſchicf, char was befoze the making of dong, 

it. Sccondly, the true intent of the makers, in making of the Statute, and cfall Statutes 

thirdly the (cope, and pur view ok the Statute it ſelf. Now as to this Statute of 

Articuli ſuper chartas chp. 3. upon the wozds of which Statute an argument 

map be g20unded, as to the words of the Statute, the ſame begins, concerning 

the eſtates, and authoritie of Stewards, and Marſhals, and of ſuch Pleas, 

as they map hold, and in what manner, and how they are to hold, no plea of free- 

hold, debt, Covenant, nor contract, made between the Kings people, but 

only of Treſpaſs, done within the Kings bouſe, (there the ſtop is to be made, ) 

and not at the other clauſe (s.) et nul plea de Treſpas &c. and where their bounds 

are not determined, this is then lekt unto the Common Law. Thebc>t expo- 

ſition ok this Statute is, fo2 to take all the Statute into conſiveration. Firſt, 

the firſt thing to be conſidered here is, the great miſchief, that was befoze the mas: 

king of this Statute, foz they would there hold plea, of any matter, and to the 

very great oppꝛeſlion of the Kings people, by the Statute of 13. R. 2. capite 3. 

their jurildiction is limited, and the Statute of 15. H. 6. cap. 1. gives anavers | 

ment to the partie, being named by the Parſhal, to be of the houſhold where he 7; 

was not, to ſap, that he is not of the houſhold. As co the authorities in point, it : 

appears by 38. E. 3. fo.7. that at the Common Lam, a man map contain mapp 

treſpaſſes in ene writ, but otherwiſe it is in an action upon the caſe, as to the caſe 

of 38. E. 3. fo. 18. objected at the bar, this is not to any purpoſe at all, fo} it is 

not there confelſcd, noz allowed, that any of the parties, mere of che houſhold of 

the King, but he would have it intended, that one of the parties was ofthe King's 

houſholdz here are three remedies given againſt them, if they exceed their limits. 

Firſt, an action of tteſpas, Secondly, an action upon the caſe upon the Statute 

of Arciculi ſuper chartas, and thizdiy, a writ of erroz, and ſe is 19. E. 4 fo. 8. 

6. R. 2. Brook tit. action upon the Statute placito 49. 7. H. 6, fo. 30. et 31. 

10. H. 6. fo. 13. et 22. E. 4. fo. 31. and according to this are the Statues bes 

foe remembred, ſo that the Law in this is very clear and plain. But this Court 

is like unto a Hydra's head, that never will be quiet, Placita aulæ hoſpitiæ, 

domini Regis tenentur in ſuch a place certain, this was their tile fozmerly, but 

now they have a tered che ſame, and made the lame coram ſuch a one Marſhal, 

bekoze the Statute of Articuli ſuper chartas cap. 3. their limits were not known, Statute of Ar- 

As to the objection made of che Citizens of London, this was only ta gain co chem» dae ſuper 

\ ſelves, freedome, and tmmunitie, fzom the jurilbiction of the Marchallep, as e 

befoze they had ec. but this was not to make anew Law. Aud as to the Statutes 

of 5. E. 3. cap 2. and of 10. E. 3, cap. 2, this wasfor to give a writ of crroz, 

but by the Common Law, he might have a writ of erro2, and ſo is 21. H. 7, fo. 

132 a writ of erco2 lies here at the Common Law, and the Statute explaines che 

Common Law. As tothe preſidents 29. H. 6. Rot 21. between White and 

Barton here ruled in this Court, to be erroneous and reverſed, in which caſe one 

ofthem was of London, and the other of Southwark in treſpaſs, the ſtile, in 2 

aula hoſpitii Mich. 3 2. H. 6 Rot. 27 in Read and Purchaſes caſe, accopdingip 

Mich. 1. E. 4. Rot. 47. in Treſpaſs, by two judgements given, a wric of erro2 

brought, erroz aſſigned that none of them were or the Kings houſhold, and foz this 

erro2 reverſed. The Regiſter fo. 17. Wa, is a Book of very good authority 
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The old Book of Entries tit. Error upona judgement given in the Marſhalſie fo. 
296. b. crro aſſig ned that no partie was of the hoſtel de roy, and the pꝛeſident of 
Mich. L. E. 43. Rot. 45. is remembzed. Pitz. Nat. Bre. fo. 241. 242. & fo. 246. 
F. which Book was wit bp bim when he was a Judge) aud ſo any matter deter- 

ined in the Marſhalſie, where none of the parties are of the Rings Oouſbold, this 
is cri clet rely, 1. E. 6 iu treſpaſle, foz a Treſpaſs done in vita teſtatoris in the 
Marſhaltie, a zit of Exxoꝝ bꝛougit here, chcte they altered their ſtile. Coke 6 pa. 
fo. 11. in [-nrlemans cafe, where it ts ſaid, that in the Court of Marſhalſie, the 
Steward & Ma: ſhall del hoſtel le roy are Judges, ᷑ if they meddle where they have 
ns power, this 1s erroz, and the pꝛoceedings there are coram non judice, Coke 6. 
20, 21. in Michelborns caſe, this was there agreed ko to be a gooderro2 , but the 
Judgement was not entred, becaule that one of the parties died before, But 
Fenner Juſtice infoꝛmed him, that iu that caſe, that three of them were agreed, 
that the Judgement was erroneous, and ought to be reverſe d. Now as teuchiig 
acttons of Tri ſpaſſe, ſome of them ate vi & armis, and ſome without it, Tteſpaſle 
by a Tenant againſt bis L dd not vi & arm's, by 9. H. 6. fo. 30, An action upon 
the Stat. of 5. K. 2. cap. 7. forcible entrie, not vi & armis. Nuſans is a Treſpas, 
but not vi & armis. Qs to pjeſioents of their Court, that they uſe che coutraxy, 
if they have there millions of pꝛeſidents, no account is ts be had of them, foz that 
they ought to be ruled in their pzoceedings there, by the Rulcs of the Cemmon law, 
and their uſages there, in their wferionr Courts, (hall not bind theſe our higher 
Courts, being the generallCourtsfoz doing of Juſtice, as appears by L. 5. E. g. aud 
that thꝛougout the whole Realm the Court of Marſhalſie ts a bounded Court, and 
the limits to extend, but within the pꝛecinct of twelve miles, and as to their pꝛeſidems 


the Law will rule them, becauſe an inferiour Court, but otherwiſe it is, of the 


prelivents of a ſuperiour Court, they ſhall vinde an infertour, but note converſo, 
and lo concluded, chat be this a treſpas fur trover, et converſion vi, et armis, 
or not, and this is etroꝭ, and fo; this errs2 the judgement ought to be reverſed, 
and div adviſe them not to ſwell, fo if thep did, this Court would then ſoon pull 
them down, aud keep chem wichin their bounds —— Y elverron Juſtice, tho 
judgements erroneous, and to be re verſed, thep have no authoritie there to hold 
Plea of this. Thiscaſe doth reſt upon the Statute of 28. E. 1. Articuli ſuper 
chartas cap. 3. by which their auchoritie, actions, and perſons, are limited, the 
Scacuteof 13. R 2. cap. 3. limits the place, this is a very ancient Court as ap- 
pears bp L. s. E. 4. the teaſon ot᷑ this juriſdiction, is as well, fo2 the caſe of che 
boulhold, as ko; che ſervice of che King otherwiſe, they ſhould be drawn ts the 
Courts oł the Conmeon Law, and ſo the Ring Gould be unpꝛo vided foz of his 
ſervice;by the Staturevf Articuh ſuper chartas cap. 3. they are not ts hold Plea, 
of freehold debt, covenanc, noz contract, but of treſpaſs del hoſtel &c. and of 
other creſpafſes, dont within the verge, ſo that the Parliament doth here limit 
all chetr power, and makes the (ame certain, perceiving how they had excceded their 
authoritie, extending the ſame to all perſons in general, and they have uſed to en- 
ter, that one of the parties was of the houſhold of che King, although in truth it 
was not fo, audtherefoze fo2 to meer with this was che Statute of 15. H. 6, 
cap. 1. ſo it which was not remedyed bekoze, by which Statute it is p)ovidey, 
that the partie ſhall not be eftopped, fzom averring of this, and that this is a good, 
and a clear erro2 appears by many authorities, as by 20. E. 4. fo. 16. 22. E. 4. 
fo. 31. and 4. H. 6. fo. 8. and as to juriſdictions, the higheſt Courts have their 
limits, fo2 we bere in this Court, cannot meddle with Fozmedons, neither can 
che Judges in the Court of C. B. meddle wich appeals ——— Brook tit. action 
upon the Statute placito 38. out of the diverſitie of Courts, where it is ſaid, 
chat the Marſhalſey thatl not hold pleas of contract, unleſs that both parties be 
del hoſtel le roy, and it᷑ chey do hole plea otherwile, the Defendant may plead this. 
to the jurildiction ot the Court, alio they are not fo2 eo hold plea there of matter 
of freeholv, noz of Treſpals, but oulp of Treſpas done within che 
Kings houſþold, and of other Treſpaſſes , within che verge, and of 
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houſhold, and within the ſame, and net otherwiſe, and if a trelpeſſe be done there 
within the verge, of this an Action lieih between whonnocver the fame is, thetiah 
they be not of the Mouſhold, but contrary it is in cate of Debt, and Covenant. 6. 
R. 2. Brook action upon the ſtat. pla. 49 here it is held a good plea, and co- 
ram non judice, where none of the parttcs are oi the houthold, 10 H. 6. fo. 13. there 
the Jullices did view the Stat. and there it is held, that in an Action cf Treſpaſſe, 
koz Treſpaſſe done within the Ucrge , one of the parties ought to be ok the houle⸗- 
hold. Old Book of Entries title Mar ſhalſie fo. 432, 43 3. a ÞNchibitton upon a 
ſuit there in an Action of Debt, and neither partie of the Youſhold. It hath been 
laid, that Fitzhei bert in his Book had miſtaken the Stat. this ſpeech might very 
well have bren ſpared, he being a learned and a Reverend Judge, he puts the cale 
of Treſpaſle, eſpecially by wap ok inſtance, and that the only wap co be quit from 
ſuit, is to bꝛing an Action upon the Stat. of 28. E. 1. and to have a pꝛohibi⸗ 
tion, where they pꝛoceed there, contrary to the Law, and ſo upon the whole mat- 
ter, he held the Judgement there given to be erroneous, and ſo the fame ought to 
be reverſed. Flemming chief Juſtice, uotwithſtanding my opinion be the lame ene 
way 02 the other, yet the Judgement ought fo to be reverſed, as to the true Judge⸗ 
mene ok this caſe, it is firſt here to be conſidered, foꝛ what caule this Judgement 
there given is erroneous. As to the queſtion made concerning the Juriſoiction of 
this Court of the Marſhalſie, theſe things ate conſiderable. Firſt, of what na- 
ture this is. Secondly , the Antiquity of this Court. Tit)»dly, their limits. 
Fourthlp, between what perſons they are to hold plea. Fitthly, with whom. And 
ſixthly, in what actions. It is very true (as it hath been well obſerved ) chat the 
gꝛeateſt Courts have their ſeverall Jurtſdictions , and limits, ke2 the King is ſons 
juſtitiæ, & jurisdi&ionis, and as to juriſdictton , and diverſitie of Contits, which 
are greater, and which inferiour, ſee fox this in the Book called the diverſitie of 
Courts. Na as to this Court of the Marſhalſie. Firſt, as touching the crea- 
tion of it. Secondly, the juriſdiction of it befoze the Statute. Thirdly, the inter- 
pꝛetation of the Statute of Articuli ſuper chartas cap. 3. touching their Juril- 
diction. Fourthly, to conſider of che Book Authozity , in affirmance of this, and 
all this is to be conſivered foz the true conſtruction of this cale. Firſt, as to the anti- 
quity of this Court, whereas it hath been ſaid, that this hath been a Court time ouc 
of mind, and this is very cleere. But chat this is a Court bp pꝛeſcription, as it hath 
been ſaid) this cannot be agrecd unto, fo2 that e verp pꝛeſcription implies a gzant, 
but chis Court was not by grant inſtituteb, but of common right, as all other 
Courts of Juſtice are, and this pro neceſſitate, and fot this the definition of the 
Civilians, de juriſdictione, is to be ag2eed,# the lame is thus defined to be (g.) Jus 
risdict. elt poteſtas jurisdicendi, in publico introduct. pro neceſſitate, ſo the court 
of the C. B. & B. R. not by pꝛeſcription noꝛ patent, have they their commencement, but 
de communi jure of common right, and (a of the Court of the Marſhalſie, foz as 
long as there is a King, ſo long of abſolute neceſſitie, there ought foz to be a Court 
of Marſhbalſte, fo it is very neceſſary fo? the Ring, to be alwaies attended by his 
Servants , and if they ſhall be drawn by luits into other Courts, the Ring then 
ſhall looſe his ſervice , during the time that they are co follow their ſuits another 


reafon may be upon the caſe of L. 5. E. 4. fo. 129. in the caſe of the Parſon of Do- L 


ver. a very notable cale, upon which cale every one map well judge of the nature 
and juriſdiction of this Court, and of the commencement of it, & this ſhall ſuffice fo} 
the antiquity of this court. As to that which bath been ſaid, that this Stat. of Articu- 
li ſuper chartas, &c. was made in emendatione, &c. as to this, this Stat. hath left 
their Jurisdiction, incertius, quam antea moze uncertain, then befoze , the which 
Statute is ſo doubtfully penned, as that the Be oks do verp much differ in the re⸗ 
citing of it, and in this they are faulty, this Statute is as a Labyrinth within this 
Kingdom, there are many companies, and ſocict ies, and th refoze the Law creatcs 
a Court foꝛ every juriſdiction, and this appears to be ſo, in L. 3. E 4 the caſe of the 
Caſtle of Dover, their Court not be ing 3 grant, no; pꝛeſcription, but fo2 the people, 
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who in time of war ought to have juriſdiction fo2 to govern them by, e to do them Fits 
ſtice.And ſo is thi Court of Mar ſhalſie, fox in tunes paſt, as the Marſhalſie is now, ſo 
was the Court of Kings Bench and C. B. they did attend the Perſon of the King , 
then comes the ſta. which ozdains that Communia placita, non ſequantur curiam, 
noſtram ſed in loco certo, & c but pet the Court of B. R altbough the ſame now 
he in loco certo, yet this court is itinerant, if the Ring fo command, and this Court 
map put down ali Commiſſions of Oier and terminer, but not the juriſdiction 
of the Court of Marſhalfic, and this was the caule, that no zit of erroy at the 
Common Law, dio lie here fo2 to reverſe a Judgement, given in the Court of 
Marſhalſie, untill that this was given by the Statute of 5. E. 3. cap, 2. but at the 
common law, a Mut of erro? lic th here fo2 reverſe judgments given in all other 
Cout ts, as in the Realm of Ireland. & at Callice, but not ro reverſe a judgment gi⸗ 
ben 'n the arſhalſie, becauſe that the ſame Court, had no Court abo ve it, c thereforc 
this CAzit of erroʒ was given by Parliament 5. E.3 cap. 2. The Court of Marſhal- 
ſte follows the perſon of the King, but this Court of the Kii gs bench, repzeſents the 
Perſon of the King. The Title of the Court of Warſhallie is Aula hoſpitii 
domini Regis, and not infra virgam , and Fleta hath been well remembzed, who 
hath put a cole in his Book, where the Ring being in France, one did ſteale a Jewell 
from one ok his company, and it was there queſtioned between the two Rings, whe- 
ther this matter ſhould be tried in the Court of France, oz in the Court of Mar- 
ſhalſte of the King of England, and it was there ruled, the triall to be in the Court 
of Marſhalſie, and ſo it was, fox that this Court follows che perſen of the King: 
ubicunqʒ as if the Ring grants to one a Faite, there pꝛeſentip, as incident there- 
unto, ariſeth a market Court, (s. ) Curia pedis pulverifati , a Court of ppow- 
ders, ſo called fo; the ſpeedy diſpatch of matters, and differences there ariſing , 
(even while the duſt is, as it were on cherr fect) this being as mich as to ſay, pꝛe⸗ 
ſently, c ſs unto a Manno, a Coint Baron is inc dent, and fo the rcdzeſſe of crimi- 
nail cauſes, the Law hath erected the Sherifs turn, and the Pundred Courc, and 
all theſe fo2 the execution of Juſtice: and in all Countries, Juſtice is bꝛought home, 
even to their very doozes, as the le verall circuits of the Judges, and this uſe was 
firſt inſtituted, fo2 the better and ſpeedier execution of Juſtice, the which is ve- 
ry commendable, and upon this ground was the creation of the Court of Marſhalſie, 
and that ſo long, as there hath been a Kiug, and this Court to be held, in aula Regis, 
aud this being ſo, it is verp cleere, and cannot be denyed. That there is no jutil- 
diction, be it of Place, Perſons, oz Actions, but they will covet fill to adde moze 
and moꝛe to their liberties, by wap of incroachment, ev:n as a River will weare 
down the Banks in time, and ſu be enlarged. Now as to the Statute of 28. E. x. 
of Articuli ſuper chartas cap. 3. the ſcope and purpozt of which Stat. is foy to li- 
mit their Jurildictions , and therefore ( as it hath been well obſervcd, there was a 
milchick befoze the making of this Statute, and fo2 the redreſſe of which this Sta- 
cute was made, but this Statute is ſo doubtfully penned , as never was the like, 
and the whole conſtruction ofthis Statute, doth chiefly reſt upon the place where 
the true ( comma) ought foꝛ ts be, and upon the true relation of the wozds to couple 
all together, ic :auſt be held, that in treſpaſſe done within the Ucrge,both parties 
ought fo2 to be of the Houſehold. The Statute is in the Negative. Firll, it ſets 
down what matters. Secondly, between what perſons. Not of Freehold, noꝛ of 
Debt, Covenant, noꝛ contract, (if they had ſtayedthcre, they bad then been ripped 
out of all Juriſdiction. Mo Freehold there determinable, mayp Debts, Covenants, 
and contracts are there: if an Action upon the cale in this nature be there brought, 
they ſhall there hold plea of this. Then as touching actions upon the. caſe upon 
pꝛomiſes, fox Debt, Covenant, oz Contract, ſuch actions upon the caſe for pꝛomi- 
ſes wcre firſt invented foz ts ouſter the partie from ley gager, this is all the Ncga- 
tive part of the Statute. Now as to the affirmative part of it: Bur only of treſ- 
pas, del hoftel, and in this it is to be oblerbed , what creſpaſſes then were done. 
And thirdly, between what perſons. Firſt, no Treſpaſſe, but del hoſtel, & ultra, 
of Treſpaſſes within the Uerge , and of Contracts, and Covenants within the 
Loſtcl. In cales of Treſpaſſe, there one of the parties ounl t fo; co be of the heuſe. 
hold, 
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hold, but in caſes of Debts, there boch parties ought koz to be of the houſehold. 
Allo, there actions there ought fo to be attached, where the Court is reſiant. A diffe- Nota, the dit. 
rence map be made here upon the difference of perſons , as if an Action be bꝛought ference where 
between two of the houlhold, and hanging this Action, the Plaintiff is diſcharg. che Plain. and 
ed from his ſervice in the houſhold, by this his Action falls co the ground, but nee x 
ocherwile ic is where the Defeudant is dt:Charged, But incaſes of Treſpaſle, the giſchaged, 
Law hath made a determination of this, if the ſame be between one of the houſpold, hanging the 
and the other not, this is good. Fitz. Nat. Bre. fo. 24r. hath there two Caſcs yon ſuir. 
this matter. In Treſpalle, the ſame ought to be attached where the Court ts ſitting, 
and not oiherwiſe, and fo2 the Jurpco try the ſame, if it be fo2 a thing done within 
the verge, the Jury ſhall then be of the Country ad jopning, if it be of a matter done 
within the houſhold, then to be tried by a Jurp of the houthold, if it be in a matter 
where one is of the houſhold, and the other is not, this Triall ſhall be ok two 
Counties, and foꝛ the pꝛoximity of che County, if one of the houſhold be ſucd fo? a 
Trecſpaſſe done within the berge: the Fury ſhall be of che verge, bat of thoſe 
within the houſhold, and upon this Statute, lince the making of it, it is their com⸗ 
mon and uſuall courſe there, ſoꝛ to ſap that one of the parties was of the houſhsl>, 
whereas he was not, but the Law meets with this, and gives an averrement in this 
caſe, unto the partie foz to aver the contrary, and this is giben to him by the Sta- 
tute of 15. H. 6. cap. i. and in ſuch a caſe, where one of them is not of the honſhold, 
and they pꝛoceed, all is coram non judice, and by the ſtatute 15. H. 6. cap. 1. the 
parties ſhall not be eſtopped by their allegations there, but map averre che contrar 7 


— . 


and lo by that ſlatute, it cleerelp appears, that one of the parties ought to? to be of 


the houſhold, iu 6. R. 2d. Brooke title Action upon the Statute placit. 49. the 

laſt caſe, where it was pleaved, that neither of the parties was of che houſheld. In (. R. 2d. Brook 
Treſpalle it is ſufficient, if one of the partics be of the houſhold. Now as to their ans mein 
uſage there, they do ever ſeek to adde what they may, by wap of fncroachment unto 8 f 
their Jurildiction, and are not content fo? to determine matters within the verge, | 

but they will far excecd their limits, and deale with Foꝛrei ners, and alſo with tot: 

raine matters, as to Booke caſes rememb2ed, no hold is to be taken of them, being 

but opinions only , the Book only co be relied upon, is the Book of 10. H. 6. 

fo. 13. that being a caſe upon the eſtate , aud the Law is, truly there taken, 

that if none of the parties be del hoſtel le roy, the ſame fs not there to be tried, fo2 

if he owes us attendance there, he ſball not then be ſubject unto their Jurildiction. 

Tf one will have an action upon the Stat. where none of the parties were of the 


pouchold, he well may, and io are the Books, and pꝛeſidcuts, and ſo is 32. H. 6. 


which bath becn remembꝛed, and is put Coke 6. pa. fo, 20. in Vichelborns caſe, 
in Treſpaſle fo2 cancelling of a Bond vi & armis reverſed, becauſe that none of 
the parties, del hoſtel re roy. In caſe of a Wnt of crroz to reverſe the Judge. 
ment, as this pꝛincip Il caie is, there ts no Book caſe in poiut to warrant it, but 
many Actions upou the Statute bzought here is cleercly ſufficient cauſe of ertoꝛ in 
this caſe fo} to reverte the Tudgement. In Oebt, Covenaur, and Contract, both 
the parties ought to be of the houſhold, but in Treſpaſle, it is ſulfitcient, if but one of 
them be of the houſhold, but here in this caſe, none of them was of the houſhold. 
3 
Coke 6. pa. fo. 20. and upon other Authozities , that ibis Judgement here Judgement 
given is erroneous, and fo thercfoze the ſame ought foꝛ to be reverſed , and accoꝛd. reverſed per 
ing fo their reſolttions , the Judgement was reverſed, and the reverſall proucunced cutiam. 
by Yelverton Juſtice. = 


Nota, that in this caſ? the thzce Judges, s.) Croke, Williams, & Velverton 
did agree cleerly, that in all Actions, there both parties ougbt to be del hoſtel le roy. 
o2 elle the matter is out of their juriſbiction. But in this point Flemmirg chict 
Juſtice did differ from them in opinion, ko; he agreed, that iu Debt, Covenant, and 

Con- 
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Contract, both parties ought to be del hoſtel leroy, but in Treſpaſle it is ſufficient 
if one of the parties only be of the houlhold , and in ſuch a cale they have good juril⸗ 
diction of the caule, quod nota, 


Suchfield Plaintit againſt Conſtable Defendant 
entred Mich. 9. Iac. B. R. 
Rot. 330. 


3 N an Action of Treſpalle, Quare vi & armis bzought again? the Defen- 
treſpaſs for Jane , foz cancelluig ot a Deed, the Plaintiff in his Declaration ſbewes, that 
caucellieg the Defendant was leiſed in Fee of certain Land, and ef this did Enkeolle 
ofa Deed. I. S. and his heires with wartanty , reſerving to bhimlelk a pearip Rene 
with a clauſe of dillelle fo2 the lame, if not paid, that afterwards the Dekendent , by 
his Deed did bargaine and leil the ſaid rent to the Plaintiff, foz the canc elling of 

which deed the which the Plaintif ca ſualiter amiſit) fo; this the action bꝛought, (but 

doth not ſhew in this Declaratior, that he was at anp time befoze poſſeſſed of this 

What mitte deed, bur only by his iwplicatian argumentative. The Defev.noth travers the gzant 
traverſable, , Df the rent, that no ſuch bargain was made, Non barganizavit. The queſtion was, 
and what not. Whether here was a good Travers taken, 82 not, whether this matter, to which 
the Traverſe was taken, be traverſable oz not, the lame being only matter of con⸗ 

ve pance to the Title. Tr iſt for the Plaintif, that this Traverſe is not goed, aud 

ſo the plea in Bar inſufficien:, and Judgement therefoze to be given foz the Plain⸗ 

tilt, here the action is bꝛought foꝛ cancelling of his deed, by which the Plaintiff makes 

title to himſelf, and fo this being only matter of conveyance to his Action, and no 

matter of ſubſtance, this is no matter traverſable by him, and ſo his Traverſe taken 

ts this, is not good, zud ſo is 19. H. 6. fo. 29. & 30. Brooke tit. travers pla. 72. 

in a zit of right ot gard, ſuch a Traverſe there taken, and the ſame held not 

good. Hen. Yelvertoa fo: the Octeadant, that the Traverſe here is well taken, 

neither could the Defendant here in this caſe have taken a bet*cr traverſe, fo in re⸗ 

card that che Plaintiff in his own Declaration, hath ſet fo2th his title, by this he 

hath given unta the Defendant, ſuch an advantage (oz co Traverſe this, if he will, 

(the which otherwile without ſuch expzeſſion of the Plaintiff ) the Law would noc 

have given this liberty unto lum, here the Plaintiff might very well have bzoughc 

his Action of Treſpaſle , foz the cancelling of a deed generally, and this had been 

good, and then ſuch a Traverſe taken by the Defendant , had not been good, but 

as this caſe here ts, the travers is good, and well taken, for here the Plaintiff him⸗ 

{.1f by ſhewing of his title, gives to the Defenvanc advancage fo2 to Traverle the 

ſame. Alſo the Dcclaratton here is not good, fox that the Plaintiſfhath not ſhew: 

ed in his Declaration, that ever he was poſſeſſed of the deed, and this he ought ſpe⸗ 

cially to hate ſhewed in his Declaration, foꝛ which omiſſion, the Derlsration is not 

good. Flemming chief Juſtice, the Platntif here ought to have ſhewed in his De- 

claration, that he was poſſeſled of this Deed befoze, the which he hath not done, 

but only in this manuer, and that argumentative, and fo the Declaration is not 

good. But the wole Court was cleere of opinion, that che gꝛant here is not Tra⸗ 

* verſable, and ſo the Traverſe taken to it is not good, but by the whole Court 

the Plaintif ought here in his Declaration to have ſhewed that he was poſſeſſed 

of the Deed, befoze which he hath not done, and ſo fo2 this omiſſion, the Declara- 


e po tion is not good, and ſo the Rule of the Court was, quod querens nil capiat 


fendant, c. per billam. 


Lutterell 
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Lutterell Plaintif againſt Weſton, or Weſtorns 
Defendant, entred Mich. 8. ſac. 
B. R. Rott. 602. 


Ota, that in a triall at the Bar, as touching the cuſtome of a Coppyhold 

Pannoz , the Caſe appeared co be this, the cuſteme of the Panuoz was, RIG for 
tvat Copppbolders foz life, may make a leaſe fo one year ouly, ſuch a Copppbolder — dome a 
made a leaſe fo2 one pear, Et fic de anno in annum, during the life of the Copp- &c, 

bolder, ( excepting one dap, at the end ofevery year, toz the Copppholdcr to enter, 

and this only foꝛ to avoid a fozfciture, this was moves fo2 a queſtion upon the triall 

bere, whether this ould be a fozfeiture of his Copppbsld eſtate 02 uot. Willi- 

ams Juſtice, clcere this is a fozfeicure of his Copppbold eſtate, and this his except⸗ 

ing of one dap at the end of every year, is but a meere invention, and a ſhift , 

which will not ſerve his turn, to avoid his afopfeicure, but in this his ſo doing, be 

hath deccived himſelf, aud cannot by this avoid the forfeiture of his Copppbold 

eſtate, the whole Court did agree with him herein, that this was a cleere fozfer- 

ture of his Coppphold eſtate, the jurp found a ſpectall verdict, and the caſe fo2 to 

be, that the Copppholder did cobenant with che other, that he ſhould have his Cop- 

pphold Land durtug bis life, excepting to him at the end of every pear one day, during 

his life, the Jury found theſe Articles of Covenant, and his entrie the 25. dop of 

March, accopding to his exception, and lo this left to the Judgement of the Court, 

whether this was a fozfeiture 02 not at this tune. This was adjourned ober to be 

moved again, and afterwards Termin. Mich. 10. Jac. this was here moved again, 

and the Court was cleere of opinion, that this was a fopfeicnre. Williams Ja- 

ſtice, if a leaſe be made de anno in annum, this muſt of neceſlitie be a leaſe for 22. 

pears, and ſo is Potkins caſc in 14. H. 8, fo. 14. As to the reſervation of one 

day, ac the end of every year, to make this a leaſe but fo} one year, and ſo to be war- 

rancable by the cuſtome, and to avoid the fe feiture, this is not any wapes at all 

matteriall, foz this ſhall be a foxfeiture , this notwichſtauving, here by this his in- 

vention,he hach a purpole toz to deteibe the Lord, and here, by, and with his skil , be 

hath by this deceived himſelf. Flemming chief Juſtice, this is but a meere inventcy 

vrvile fo2 to deceive che Lo2d of his Fopfeieure. It is a plaine caſe here, that he 
hath let his Copp1hold Land, from pear co-year during bis life, and as to che ex- 
ception, by way of reſex vation of one vap, at the end of eberp pear, this will no⸗ 
thiag at all availe him, if he hav except ed a moneth, at the end of every year, this 
would have be en to no purpoſe, foꝛ this is a leaſe by him made ſoꝶ a longer cime, 
then the cuſtome will wartant him fo; to do, and ſo this is a very plaine caſe, and 
without any queſtion at all, that by cis leaſe tu this manner by him made of his Cops 
pyhold eſtate, his Coppyholy eftace is cleecelp forfeited. Williams Juſtice, he 
hath here made a ſnare fo2 another, and hath catrhed himſelf iu che ſame, and ſo che 
whole Court cleereof cinen, that this leaſe is a Foxfentureof his 


Coppyholdeft ate, 
and that ſacha kind of Leaſe is nat to be allowed of, foztben by this meanes, all ſuch Judgemene 
Coppyholders may defeat the Lows ofthe bened of their Fozfoitures, which che $''<2 by the | 
Law, and cuſtome hach given to them. Aud ſo by che rule of che Court, judge- Land agniaſt 
ment vas given for the Lord againſt the Coppybolder , that by this his leaſe chus rhe Coppy- 
made, his Coppyhold eſtate Fozfetted unto che Lozw, both by Law, andy the cu holder. 
ſome of che Pannoy. 


Saxey 
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Saxey Plaintif againſt Whempſon Defen- 
dant, entred Mich. 9. Jac. 
B. R. Rott. 359, 


Na Tit of Erroz fo to reverſe a Judgement given in an Action of Debt in 
Etror for to London againſt William Saxey, alias dictus Saxex, this vattance was alledged 
* reverſe a faz error. Williams Jaſtice, it he were named (Saxeꝝ) in the oꝛiginall, and Saxey 
Judgement in in the alias dictus, this would be a clecre variance, foꝛ that he ought to declare againſt 
debe. him, by the name that he was at the time when he lealed the Bond, and as he is 
named in the condition, and that the alias dictus,ts fo2 no other pur peſe, but to make 
the name fo2 to agree with the name in the Kond. Yelverton Juſtice, ifthe Action 
be brought againſt I. S. who at that time was an Eſquire , and akterwards he is 
made a Knight, there he ſhall declare againſt J. S. Eſquire, alias dictus I. S. miles. 
The whole Court cleere of opimon, that this is no erro2 , fo2 that a y. may eaſily be 
jodgement PREM K. this erro2 was overruled by the Court , and by the Rule of the Court, 
affirmed per Judgement was affirmed for the Defendant. 
curiam. 


Vaterſon and his Wife Plaintifs againſt 
— Defendant. | 


TH a Whit of Erroz to r2verle a Judgement, given in an Action of Debt upon 

A Writofer- Sa Bond, the Cale appeared io be this, the Action ok Debt was brought in the 

ror to reverſe Citie of Coyentrie, where the Debt grew due upon a Bond, this caule was re- 

- pps moved up hither , afterwards a Procedendo was granted fo2 to pꝛoceed in the 

” Court at Coventry, afterwards by allenc of all parties, it was agrecd fo} to be 

tried at the Guild all London, and it was alſo agreed, that the Defendant ſhould 

plead, conditions perfoxmed at London(whereas the Obligation was entred into at 

Coventry ) this was ſo tryed accozdinoly , and Judgement given fo2 the Plain» 

tiff: a Mit of Erroꝛ bzought fo2 to reverſe this Judgement, this aſſigned fo; er- 

x02, fo2 that upon Oier demanded, he ought to plead papment at CO VEN- 

TRY , and this is- a clcere Erro, as it was urged by Tho. Crew 

fs2 the Platutiff. But by the Rule of the whole Court, in regard that he aſſented fot 

to plead conditions perfozmed in London, and the Plaintiff aſſented unto it like⸗ 

wile, ſo that an aſſent being by all the parties, and a triall had fo2 the Plaintiff in 

the Action, and Judgement given ko; him, this now is not to be aſſigned foz er⸗ 

ro2, by reaſon of their aſſent , and agreement to have it ſo, otherwiſe by the Rules 

of Law, this could not be ſo done, but it would be clecrely erroneous, but in this 

Mincipall caſe here, the conſent, and mutuall agreement of the parties doth well 

aid all, fo2 that conſenſus tellit errorem, fo2 without a conſent, the condition could 

be tried at no place, but at Coventry. Williams pms triall here was oulp 

had fo2 the benefit of the Defendant, and the ſame ſo had by the mutuall conſentof 

all parties, and therefoze this Judgement is not ts be avoided by him, by this er» 

— per ro; now in this manner aſſigned , and therefoze by the Rule of the whole 
rr Court, Indgement was affirmed [02 the Plaintiff in the Action. 


Benſon 


2 
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Benton Plaintif againſt Aymes Defendant. 


12 an Action of Debt, the Plaintif had judgement, quod recuperet 8. l. Ideo Sad 
conſideratum eſt per curiam, quod querens recuperat, 8.1, the Clark enters che Clerke in 
this. In the entring of which Recozd, he wiites, and enters ic in this manner. encring of the 
fdeo conſideratum eſt quod predidus querens recuperet debitum ſuum præ- Judgement 
dictum de 3. l. and leaves out the v. the ſanie being in the Record: upon this ee = 
meere miſtake of the Clarke in his entrie, the Court was moved to have this ; 
amended, and made to agtee with che Recozd which che Court did hold co be ve⸗ 
ry fit, and resſonable ſo to be done, and accopdingly by the Rule of the Cotur, 
the ſame miſtake was amended inthe Cont, quod nota, 


FoxPlaintif againſt Jux Defendant. 


FOra, by the whole Court as a Rule to be obſerved for the Diſcontinuance Arvle obſer. 
of Actions. That the Plainciff.canvot diſcontiane his Action, foz to ſave vable touch- 
his payment of colts thereby, after a Demurter, when che cauſe is then by the De: pw the diſ- 
murxer in the judgement of che Court, aud in their diſcretion, cither foz to con · fir ge. 
unue, oy diſcontinue che ſame, it is not then in the power sf the Platntif fo2 co ; 
diſcontinue his ſuis without the aſlent of parties, and this alſent he ought to make 
appear unto the Court. | 


Ingram Plaintif again Sir Edward Waterhouſe 
a Defendanr, - 


J ota, that in a cale of Pziviledge by Pziozicp of ſuite, che caſe appeared to priority of 

Y be this. Sir Edward Waterhouſe was here areſted by a Latitat upon a ſoit gives ju- 
Bond of 2000. l. foz the papmetit of ro. i. che money bue befozefo2 Land ſold riſdidion to 
unto him, the money was bzought here in Court after chis Latitat here, and be- nt oa 
foze the return of the Tit, an Attachment iſſued in London againſt the ſaid 
Sir Edward Waterhouſe, by which he was arreſted for divers debts due bp 
dim, and fo2 others in which he ſtoos bound fo; Mr David Waterhouſe. Moyn- 
tague Sergeant Recorder ot London ꝑꝛapes the Pꝛwiledge of the Rings Beach 
having the pziozify of the ſuite, and to have che 1000. 1. out of Court fo; Ingram. 
Hubberd moved: the Court foz the Credicozs in: the Attachment, and mo⸗ 
ved, that che money being here in Court, may nat be relibered out of Court, be- 
fore the debts de recovered in London againſt him be paid and ſatisfied, oz that 
the ſaid Sir Edward Waterhouſe hav? put in ſafficient Sureties fog to anſwer 
them their debes recovered, in regard that Sir Edward Waretboule hides: bim- 
ſelk, and cannot be found. Williams Iuſtice, the Law and courſe of this Court 
is this, that if a Latitat do firſt iſſue, and an Attachment afterwards , that this 
Court ought to have, and alwaies hath uſeo foz to have the pyiviledce , and are 
not to ſtay their pzoccedings here, by reaſon' of ſuch a ſublequene Attachment, 
but as co the motion made by Hubberd, the ſame is very reaſonable and juſt , and 
not to be denyed, and therefoze the Rule of the Court in this caſe was this, 
that if it be fo, as the Court is (nfozmed , that Sir Edward Waterhouſe ſtoob in- 
debced io athers, fo other ſummes of monep boz:owcd befoze for him, and not 
paid, chis 1020.1. they ſhall have to pay theſe debts befoze the other debts paid, 
lu payment of which, be was bound as ſurety with David Watcrhouſe, and foz 
bis debt, and not fo2 bis own, the Rule of the Court was to have this examivev, @ ſo 
to have the Court infoꝛmed, whether this be ſo 7 not, as is infoꝛmed i if this be true, 
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t is then in the power and diſcretion ok che Court, to keep the monie ſtill here 
= -» on ir} London had againſt him be (acisficd, oz elſe fufficienc ſurety 
by him put in, and given fo} the ſame, and nut fox to make this Court a means ſoz 
The Rule of to ſtrip otheꝛs of their moper, juſt, and due debtg, but it is moſt juſt and reaſons 

His ble in bin, fit), th pay his dwn debts, . l the debts of another, and ac- 
rooching pri- cozding to this foziet Rule fb2 pziviledge, by Williams Juſtice, in caſe of pyi- 

vileave ozity of ſuite, this Court hath alwates had the priviledge, aud jariſdiction, and ſo 
it hath been oftentimes here adjuvgev. 


Baker Plaintiffe againſt Nicholt Defendant. 


Ora, as touching aide prier of the King, the tale appeared to be this, that in 
Aid prayed a Wie of Erroz ts reverſe a judgement, aide was pzayed of the Ring, by 
ef e che Defendant ta rde unit ok Erroz. Hen. Yelverton, no aide ought bere to be 
cranted,and fronted of rhe Wing; where Land m Fee Fatwe ( in demand, chere c<e pattie 
where nor, te ſhall have aide granted unto him of the Ring, bat not here in a Mut of Etro, 

where no Land is in demand. Williams Juſtice without all yueſtion, no vide 

dugbt here to be gꝛanted, and there is no Authoritie in all the Lato warrant the 

granting of aid in ſuch a caſe ot tbe King, he map well alledge dintinvtion fo; the 
Ning, but be ſhall not have aide of bim. Flemming chief Juſtice, as to aide 

prier, it is very cleere, that no ato ſhall be granted ofthe Ring, where no Land is 

in demand, but vuly collaterallpy, but afterwards, when the land comes once in 

Aid denved dueſtion, chen vive wall be duc hevet bed, and fo was the relolution 
dy che . of the whole Court, and therefoſe in this tall caſe in this CUzit, aide was 
ke, , denyed ts be granted by the whole Court. 


The Kingagainſt Cole. 


Exception 
ro an Indict · JN Forcible entrie, An exception was take foto quach the indictment, becaule 
ment: lee. int in the fame, the Statute was milreciced alledging in the Indictment , that 
the ſne mentioned in the Statute, was dy the Statute given dicto domino 
Regi, whereas the Mons in the Statute are Domino Rei, und 
ttheut the wond (dicta) the whole Court were cleere of opinion, 
what this was u good exct ption, and fo hath the lame Divers times befoze- been 
partie diſ· here adjudged fo2 to be i good exteptian, and ſu: o tbis miſretiting ot the Sta- 
charged , and tutez the except inn tuled good, and fo; this canſi the Juvirtment inſufficient, and 
= ric of re- ſo h the rule ofthe Court, the party was diſcharged, anv'a wiit of Rereſtitu- 
granted, tion to him granced. N 7 4h 


Whiting 


KY Ota, that Cole tas tnviceed'upon the Statuteof 8: H. 6, capite 9. fob 8 
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Whiting Plaintif againſt Wilkins Defendant, 
entred Hil, 9. Jac. B. R. Rot, 1062. 


| Nan Action of Treſpas and Ejectment, the Plaintiff declares of a Leaſe fo) An Action of 
pears made unto him by Rob. Simpſon Leſſee foz thzee lives, of cen Acres of OE anc 
Land, and upon nat guilty pleaded, the Jury found a ſpectall Uerdict, and the point —— my 
of the caſe in queſtion, ariling upon the conſtruction of a Mul, whereupon the dict was 
Caſe appeared to be this, (s) Thomas Whiting being ſciſed in fee of the Land found upon 
in queſtion, held in common Soccage, 1. Octobris 1. Jac. apud Downham, made 1 
his laſt Mill and Teſt ament in CIxziting, and thereby did deviſe the ſald ten Acces 
unto Rob. Whiting his pounger Sonne imperpetuum, and after his deceaſe the 
remainder to his Heire Male imperpetuum, wich divers the like remainders in 
in the lame manner limited proximo filio ſeniori, & hæredi maſculo imperpetu- 
um, after this Mill ſo made, Thomas Whiting the Ceſtatoz dyed ſeiſed, Rob. 
the younger by foꝛce of chis Deviſe enters, and of this Land makes a Leaſe for 
three lives unto Rob. Simpſon who made the leaſe fo2 years to the Plaintiff, who 
by vertue of this leaſe entred, and being put out by the Defendant, bzings his acti- 
on of Treſpaſle and Ejectment. Denn. fo the Plaintiſf: The ſole queſtion here 
is, whether Rob. Whiting the Deviſee here, hath by this Deviſe, an eſtate for 
life, 02 in taile, if but foz life, then he hath fozfeited his Eſtate, by the making of 
this leaſe here fo2 thꝛee lives, otherwile it is if he have an Eſtate taile by this De⸗ 
viſe, then there is no fo2feicure, he hath here a good eſtate Taile by this Devile. 
It appears by Littleton fo. 133. placito 586, and 15. H. 7.12. Ik lind be de⸗ 
viſed Habendum ſibi imperpetuum, this is a fee ſimple in the Devilec,here in this 
ciſethe Devile being filio ſuo imperpetuum, & hæredi maſculo de corpore 
poſt ejus deceſſum, and all in the ſingular number, heire male herein this caie, 
the firft Devilec hath an Eſtate Tail, and this appears by the ſcope and purport of 
the ill, and by the ſo ofcen iteration , of the heir Male in the lingulac number, 
4. Eliz. in Benloſe Reports, Lands deviſed to one Imperpetuum, and after bis 4. Klz. in 
deceaſe to the men childꝛen of his body, here imperpetuum is onlp fo; life, ſee fo2 Benloſe re- 
this alſo, Wildes caſe, Coke 6. pa. fo, 17.b. Alſo by the connexion of the wozds Por ts. 
in the UClill, this is to be an eſtate Taile. It appears by che Mill that he had 
only two Sonnes, and the woꝛds of the Will, are, Item in like manner, &c. his 
intent by this was, that the ſecond Sonne named in the Mill, chould have as 
great an eſtate by his ill, as the former had, to this purpoſe is the caſe put _ 
Coke 6. pa fo. 35. 6. in the Biſhop of Baths caſe, a man doth leaſe the Pan» * 
noz of Dale to I. S. foʒ ſo manp pears as I. D. hath in the Pannoz of Sale, and he Biſhop of 
hath ten years ia the ſame, this is a Leaſe foz ten years by reference unto a foz- Baches caſe. 
mer Leaſe, 20. H. 6. fo. 36. aremainderlimited in forma prædicta is good, and 
5. H. 4. fo. 3. in caſe of a Mill a Deviſe made in forma prædicta and good, ſo 
here in this Pꝛincipall caſe, here the ſecond Sonne is to have as great an eſtate, 
as the koʒmer bath, the wozd eire is nomen collectivum, 16. H. 7. fo. 15, the 
nert Peire fo2 to have an appeale, the eire of the Peite ſhall have it, 19. H. 8. 
. 10. a man doth devile that the Heir of I. S. ſhall ſell his Land, che Peire of the : 
Oeire ſhall ſell, 42. Eliz. B. R. in Purſlow and Parkers caſe, where an Annuicy — N 
was deviſed to the younger Sonne, and by his Mill declareth that his Heire (hall ker; cafe. . 
pay this, it was ruled here, that the Þetre of the Peire was bound to pap this An- 
nuitp, fo that the woꝛd Peire eſt nomen collectivum, and doth compꝛehend every 
Ibeire, one after another. It was in that caſe adjudged that the Peire of -- 
che Heire ſhould pay che Annnuitp, if in the Deviſe here it had been ta the 
Deires, it would then be 9 fo: to bee a good Eltace 1 1 
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35. H. 8. Brook title eſtates, pla. 73. Land given to Pusband and Uife, foz 
their lives, & diutius eorum viventis, the remainder to the Þetres of their bo⸗ 
dies: this is an eſtate Tatlc executed, by realon of the immediace remainder. 
Cheek and Dales Cale, in 36. Eliz. B. R. rultd accopdingly, that an eſtate Tail 
executed. It bath been agreed, that if che Deviſe had been to one, and to the 
Heire ot his body lawfully begotcen, rhac this had been a odd eſtate Taile, as 
well, as if he had named Heires. In this caſe here, Rob. the Deviſee hath a good 
eftace Taile, and ſo no fozfeiture by his making of che Leaſe foz thzee lives, and ſo 
che Plaintiff under this Leſſee hath a good title , and judgment ought to be ci- 
ven fo2 him. Briſcoe fo; the Defendant, that Rob. Whiting the firſt De viſee 
here hath no eftace Tail, by the wozvs ofthis will, but only toz his like, and that 
bis Peir Pale ſhall be a Purchaſer, and ſhall be in by purchaſe, the caſes which 
have been put of deviſes, map be all agreed, in 38. Eliz, in Smiths caſe inthe C.B. 
a De viſe made to the Father fox life, remainder ts his heir Pale. It was there 
relolved, that the Sonne was in by purchale. Wildes caſe Coke 5. pa. fo. 16, 
17. in a manner doth conſum this: alſo by this De viſe here to the Father imper- 
petuum, in judgement of Law, this is but an eſtate foz life in him, and alter 


hrs deceaſe, to his heit Male, his Sonne is here a Purchaſor, by the true intent 


and meaning of this Will: the Father hath an clfate determinable by bis death, 
mors dividit omnia, and this here ts all one, as if he had ſaid expyeſſely, that be 
dt biſed the ſame to the Father fo his life, che remainder c his heir Male: fo2 
by the intent of che will it appears ts be ſo, and is to have this conſtruction by 
Law, and ſo the firſt Deviſee having but an eſtate ko; life, and making of a leaſe 
fo? three lives, this is a fopfeiture of his eftate, and ſs the Plaintiff coming in 
under thts koꝛfeiture, hath no good Title, and ſo judgement ought to be given a- 
cainlt him fo; the Defendant, and fo this caſe was adjourned to be further argues 
ed. Afterw3rvs (s. ) Termin. Trin 11. Iac. B. R. this caſe was moved again, 
and then this queſtion was moved, the Platntiff claiming vy leaſe made unco him 
from a Leſſee fo2 thee lives, whether the Platnriff ought not in his Declaration 
to have averred the continuance of the thzee lides. Haughton Iuſtice, he needs 
not to averre the fame. Dodderidge Iuſtice, this aberrement here che Plaincif 
ought fo2 to make, and fo2 this omifſion the Declaration is not good, fo2 that be 
ought not to recover , tf it voth not appear here to che Court, that be hath a good 
Title; upon this it was ſhewed fo2 the Platntiff, that Robert Simpſon was ſc iſed 
for life, and vid make a leaſe fo2 pears to the Platntiſfl. Jt was ſhewed foz che 
Defendant, that Simpſon was ſeiſed fs2 thzee lives, by a leaſe made by one ( s. ) 
by Rob. Whiting, who had an effate but foz bis own life, and ſo by this tbere was 
a Fogfeiturt of his cftace, ſv that the only point, and queſtion in Law was, he- 
ther by this will, che firft De rifee hav an eſtate taile, oz only fo2 his life, if an 
eſtate Tal, chen whether the continuance of the thzee lives, ought not to be a- 
verred:fo2 that if they are dead, the Plaint.leaſe is determined, @ therefoze the lives 
ert to be averred.Croke Juſtice, the Þlaintif here needs not to aver the continuance 
of the three lives. Hemming chief Juttice, che Leaſc here made by Simpſon to the 
lain tiff, is a good Leaſe, and the ſame is co be avoided two wapes, the ſame is 
either foz ts be determined in facto, o; in Law; if it be determined in ſacto, that 
is, to be by the expiration of the time, as it che thꝛee lives be ended, then he ought 
fo2 to fap ſo, that the fives are ended: otherwiſe it is where the ſame is determine 
by act in Law, asbya Foxfetture, Juthis caſe here, in the Barre, the other 
ſide hath not taken hold of this, as co ſap that this Leaſe is ended, and ſo to be as 
voided by effluxion of time, and ſoby this, they have admitted ſo much, chat che 
ves have ill contin uance, and therefsze no aberrement here is requiſice co be 
made by the Plaintiffe in his Declaracion of the che contiuuonce of the three 
lives. But as this Caſe here ts, in the Barre, they only rely upon the vecernus 
nation of che effate, by matter of Foxfeicure : and this is che ſole and only matter in 
Lem: and as chis caſe here is, the Barre is to be taken ſtrongeſt againſt the De⸗ 
fendant who pleads if, and that is ('s. ) chat the lives are hill in being, aud Ne 
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lame is to be here taken, and intended, aud that without pꝛe judice to any party, 
and cherefoze we map now well pzoceed unto the diſcuſũjng of the matter in Law, 
fo that hy the Defendancs own pleading , it is ſuppoſed chat che thꝛee lives are in 
being, and not dead, inaſmuch as he doth not ſeek, and endeavour to 2 bold the 
Leaſe made unto Rob, Simpſon, and ſo conſequently the eſtate and Title of the 
Plaintiff by effloxion of time, but only fo2 the matter in Lam: and che Barre here, 
doch not extend it (elf to any other matter, but onip to che point of foxfeicure, and 
this is the Chief point and matter now to be refolved, and the determination of 
this reſts only upon the wo2ds of the will of Tho. Whiting, and the conftrucri- 
on thereof, and touching the eſkate that dis paſſe thereby unco Rob. Whiting his 
Doune, whether an Eſtate Tail, oz oaly an eſtace fo} life, was thereby deviſed 
unco him by the wozds and meaning of the ſaid will, and ſo by Haughton, Croke, 
and Flemming, the Declaration here is good, without any aberrement of the ton⸗ 
tinuante of the lives. Dodderidge Juſtice bring of a contrary optmon that the 
ſame ought to be averred, by che Plainciff in his Declaration, his Title depend- 
ing therron, but afterwards Dodderidge Iuſtice mutata opinione, did agree that 
the omiſſion of the averrement here, is onlp helped by this which was urged by 
Flemming chief Iuſtice, and by no other way; and herein he dis agree with him, that 
the Barre here is fo; to be taken ſtrongeſt againſt the Defendant that pleadev it. 
And nom as to the matter in Lam, he in the ſecond remainder enters, ( and un- 
der whom the Defendant here claimes ) ſuppoſing the Leaſe fo2 three lives 
made by Rob. Whiting. the firft Devile to be a fo2feiture of his eſtate, he having 
by the will as was couccived an effate but fox his own kfe, and ſo the ſole and only 
queſtionreſts upon the wozds and meaning of the will, whether Rob. Whiting 
the firſt: Deviſee had thereby an eſtate in Taile, oz only oz his life: It was urged 
fo2 the Platuciff, that by this Deviſe Rob. Whiting had an eſtate Taile, and that 
heir Pale, in the ſingular number, is all one in a legall conffruction , as Heirs 
Wales in the plurall number, and co this parpole was cited the caſe in 39. the 
Book of Aſſi ſes placito 20. che laſt caſe,and Perkins fo. 35. pla. 171. and Brook 
title Taile pla. 23. where Land was given to a man and his wife, & uni hæredi 
de corpore ſuo legitime procreato, & uni hæredi, ipſius hæredis tantum , this 
was held a good tate Caile, bp the opinion of ail the Juſtices as Brock obſer⸗ 
dech in his avzivging ol ic,foz that this wozd heire eſt nomen collecti vum, and (hall Vll. 3 6. Elz. 
run unto all the Peires, Hill. Eliz. B. R. in Cheek and Dales caſe, where there B. R. Creek 
was the like limitation, by one unto Roſe his daughter,and to het heir male, and there and Dales 
agreed, that if the firſt limitation had been made to ber fo; life, @ after to the heir © 
male of her body, that this is a good eſtate tail. Fo2 the Defen.it was urged, that Ro. 
Whit. the firſt Deviſee, had but an eſtate foz life onlp,F# chat he can take no benefit of 
the limitation made unto his Meire. Jt cannat be denyed, but that the woꝛd eit, eſt 
nomen collectivum, F it is not to be denped, but that there is an eſtate Tail here in 
this caſe, but the fame is notin Rob Whiting the firſt Deviſee, but in his iſſue Rob. 
having ouly an eftate fo bis life, and. after his deceaſe, to his heir male fo ever. 
Haughton luſtice, the queſtion here only is, whether Rob. Whiting the firft De- 
viſee by che wozds and meaning of this will, hath by the ſame , an eſtate for life 
onlp, oz an eſtate tau; by this will, be hath cleerely an eſtate Tail, notwithſtand - 
ing that wills ought to have a favourable conſtruction, pet the ſame ougbt fo to de 
either by matter in che ſame expreſſed, or implyed. A deviſe made of Land to one 
t; ever, and by the intendment of Law, he ought by theſe wens fo? co have ſuch 
an eſtate, as ought to have continuance fox ever, and by ſuch a Devile, the De- 
viſee {hall have a fee fimple. Rom to examine the wozds of this Ul here in 
this caſe, the wo2ds of che will are to expound the lame, and the will of the Te- 
ſtato2 thereby. It hath been objected that che wozy (etre) in this Mm, 
ſhould go unco the beire of Rob. Whiting the firſt Deviſler, and not to Rob. him- 
ſelf, this is not to ve ſo, but they are meerly to be referred to himſelf, and co be 
applied to him, ind che rather, by reaſon of the firſt wows in the Mill, being gi- 
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ven · to him imperpetuum. And as fo2 Archers caſe Coke 1. pa. fo. 66. & 6. 
that makes nothing at all againſtch is, there it is expꝛelſed, the queſtion there being 
executorie, no doubt there ariſeth, o2 is made, as touching the inheritance, there 
the woꝛds (his Deir) applyed to the Donne: but here in this caſe to the Father, 
the caſe in 27. H. 8. fo. 27. a. comes neareſt to this caſe, where the Deviſe was of 
Land to a man, and to his Peirs Males, the De viſee here by theſe wozds bath 
an Eſtate Tail, and there it is ſaid thot the Law is favourable to all Deviles, and 
will conſtrue them accozding to the intent of the Deviſoz , and koz 
this reaſon ( as it is there expelled ) che Deviſee ſhall have an eſtate Tail, but 
otherwiſe in caſe of a gift, as *ppears by Littleton, fo. 6. pla. 3x. Brook title 
Eſtates pla 33. & 18. Aſſi ſes pla. 5. here in this pꝛincipall caſe the meaning of 
the party doth appear, and the lame may be collected out of the wozvs of the Till , 
upon the firſt Deviſebp him, to Rob. his Sonne imperpetuum, if he had ſtaped 
bere, and ſaid no moze, then Rob. dis Sonne, without all queſtion had an eſtace in 
Fee ſimple, and when he afterwards nominates Meir, by this it doth plainly ap- 
pear, that he only intended to him au Eſtate Tail, and no greater noz leſſe eſtate, 
and ſo then Rob. having an Eſtate Taile, by this Deviſe his Leaſe foz thzee 
lives made to Simpſon the Leſſoz of the Plaintiff is a good Leaſe, and no Foxfcie 
ture, aud ſo the Plaintiff hath a good Title under Simpſon his Lefſoz, and judges 
ment ottght to be given fo2 him againff che Defendant. Dodderidge Iuſtice agreed 
tn opinion that judgement ought in this cale to be given foꝛ the Plaintiff as touching 
this DOevile, the ſazae being to Rob. his Sonne foz ever, and after his vecealſe 

to his Þeir Male fo2 ever, and ſo the like remainders over, touching the wozds of 
this ill, and the eſtate of Rob. the Sonne thereby, is the ſole queſtion, whether 
by the wozds, and by the meaning of this Mill. Rob. the Sonne hath an eſtate 
in Taile, oz only fo2 his life» if he bath an efface Tail, then there is no Foxfeiture 
in the caſe, that Rob. the Sonne, by the wozds true conſtruction, and meaning of 
this Will, hath an Eſtate Tail, in che Lands to him thereby deviſed. Firſt, in 
Deeds, foz to make an eſtate Tail, the Law will have a beneficiall conſtzuction, 
upon the Statute ofdenis, & c. Quia voluntas donatoris de cætero in omnibus, 
& obſervatur,and this is ts ve {o in caſes of Deevs, and divers caſes map be in- 
Nanced to this purpoſe, as 5. H. 3. fo, 6. and Perkins fo. 35. placito 169. Brook 
title, taile placito 12. Land given by Deed, Reginaldo, & k. uxori ejus, & hæ- 
redibus eorum, & aliis hxredibus dicti Reg inaldi, & fi dicti hæredes, de dicto 
Reginaldo, & k. odierent ſine hæredibus de ſe procreat.&c. this a good Eſtate 
Tail, and to this purpoſe the like caſes are put Coke pa, 7. fo. 42. in Bere- 
fords caſe, by all which it plainly appeareth how beneficially the Judges have 
made conſtruction of Deeds foz Eſtate Tatles, and this upon the Statute of do- 
nis conditienalibus quod voluntas donatoris, 8c. a multo fortiori, it ſhall be 
ſo in caſes of Mills, and the conſtruction of them. If che King grant an Eſtate 
to one and to his Þcirs Pales, this is a void Gzant by 18, H. 8. Brooks caſe 
pla. 5. Sir Thomas Lovels caſe, becauſe the King was deceived in his Gant, 


- otherwiſe it were in caſe of a Subject, fo2 there ſuch a Gzane would paſſe a Fee- 


Littleton pla, 
586, 


ſimple. Littleton pla. 586. Land deviſed to one Habendum imperpetuum, this 
is a Fee ſimple, 7. E. 6, Brooks caſe pla, 432.if Land be deviſed to a man, to 
give,ſell,o2 to do with it at his will and pleaſure, this is a Fee ſimple, by reaſon of 
bis intent co have it ſo; now as to the intent of the Deviſoz in this his will; Firſt, 
if be had meant here to habe given the abſolute inheritance to him, and made no 
reſtraint, but had ſkayed upon the the firſt wozds of the Devile to him imperperu- 
um, this had been a fee ſimple. Secondly, it is to be conſidered, whether here he 
have made any reſtraint of this, oz not, here he intends by his Till fog to paſſe an 
eſtate of inheritance to him, and hath not made any reſtraint of this, but hath on- 
Ip expreſſed, and expounded himſelf , as touching his intent and meaning, what 
kind ol eſtate ofinheritance, he did by this his Mil, intend co paſſe unto him, 
not an abſolute eſtate of inheritance fo2 ever in Feeſimple, but ts him, and to the 
Detr Male of his body fox ever, which is an Eſtate Tail, 9. H. 6. Land is given co 
| one 
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one fo2 e ver, this is only fo? his like, and ſo fo; ever here, that is as to himſelf, 
but other wile it is in caſe of a Mill, 16. Eliz. Dyer placito 330, 331. Clatches 6 Eliz. Dye 
caſe, conſtruction in caſe of a CUill there made accozding to the intent of the De. pla.330, 331 
viſoz here in this pꝛincipall caſe, che limitation is co him, and to his Petre Male Clatches caſe 
in the ſingular number, and Heires Males in the plurall number, are all one, as ts 

the making of an Eſlate Taile, in this caſe here it is good in point of limitation. 

Archers caſe Coke 1. pa. fo. 66. there the wozd ( hæredi) is a wozd of purchaſe, TORE OS 
but in this cale here, being in the caſe of a Will, the wozd (bzredi) is uſed to au chers ce. 
eſtate in point of limitation, and ſo as the cale here is, it is all one with hzredit us, 

in the eye and conſtruction of Law, if he had bere expꝛeſſed but an eſtate fo life, 

as in 9. H. 6. the caſe had then been otherwiſe , but here he expꝛeſſech nothing cer 

tainlp, but only he expounds his meaning and ſhews what eſtate he intended to paſſe to 

Rob. his Sonne, who cleerely hath by this Mill, a good Eſtate Taile, and the 

leaſe made by him to Simpſon foz thee lives, is a good leaſe, and the Plaintiff 

claiming under this leaſe hath a good Title, and ſo Judgement ought co be given 

fo; the Plaintiff. Croke Tuſtice, by the wozvs and meaning of this Till, Rob. 

the Sonne hath an Eſtate Taile, and this is verp cleere, and plain, a double 

help there is fo} this, the Statute of donis conditionalibus, thts caſe bring with» 

in the Statute, and alfo the conſtruction of the Mill: an eſtate Taile, as Little- 

ton well obſerveth, eſt ſtatus limitatus, and it is all one to limit this to Peir 

Pale, and to Peirs Males, quam diu aliquis hæres de corpore extiterit, by this 

wow here (fo; ever ) if be had laid no moze, it had been a Fee ſimple in Rob. the 

Sonne, a Vill is teſtatio mentis teſtator is, a man deviſech Land to one, and to 

his Deirs Dales, this is a good Eſtate Taile by 27. H. 8 fo. 27. If a man de- 

vile Land to ane, and his Heir fo2 ever, the remainder over, this is a void remain» 

der: but if a man detiſcth Land co I. S. and his Peirs, and if he dye without iſſue, 

the remainder over, this is a good remainder. If the Ring gives Land to one, 

and to his Peirs ales, this is a void Grant, as it hath been obſerved, becauſe the 

King is deceived in his Grant, but incaſe of a Subject, by ſuch a Gꝛant a Fee 

ſimple paſſeth, Frenchams caſe 2. Eliz. Dyer pla. 171. where an implication 

in a Deviſe ſhall not controule an expꝛeſſe Deviſe, by this Mill here his intent 

doth plainly appear, and this wozd Heir is only the manner of Gradation and 
Diſtribution, Þeire Pale, aud Heirs Pales all one. Flemming chief Juſtice, 

Rob. the Sonne by this will hath an eſtate Tail, and ſo the whole Court agree 

clcerly in this, that by the wozds and meaning of che Teſtatoz,by this his Till, 

Rob. his Sonne hath a good eſtate tail, and ſo the Leaſe by him made to Simpſon 

fo2 thee lives, is a good leaſe, and no fozfeicure , aud the Plaintiff being his under Judgement 
Leſſee, and claiming under him, hach a good Title, and ought fog co recover, and Plan for the 
by the rule of the Court judgement was given, and ſoentred for the Plaintif, n Pet cu. 
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An eoA Iphabeticall CABLE, reciting the 


POINTS and 


HEADS of all the 


Principal CASES in thisB O O K. 


A 


Batement out of a Writ , where 
it ſhall abate, and where 
not, by reaſon of falſitie in the Writ, 
4 0. 1 
An agrement for the paſſing of an 
eſtate, how to be conſtrued, fo. 4 
Where a Writ ſhall abate in facto, 
and where not but by plea, fo. 5 
A Feme ſole demandant in an Aſſiſe, 
after a Verdict, and before ſudgement, 
takes a Husband, quid operat ur, and 
where an entry hall abate a Writ, 
and where not, 5 fo.5 
An entcy in fatto, for to abate the | 
Wric, where the ſame ſhall abate, and 
where not, without pleading, fc. s 
Where an entry ſhall abate a writ, 
and where not, being after a verdict, 
and before judgement, f0:7,9 
Where a Writ is abateable, & where 
abated in fade, and the Pan of 
e ſame 97 
OED ſole Plaintiff in an Aſſi ſe, 
takes a husband, or a Plaintif tn an aſ- 
file, is made judge of Aſſiſe, touch 
ing the ſame, this doth abate in fa- 
cto, fo. 
Touching averrements, where re- 
quiſite to be, and where not, fo. 7 
Amendment in a name, fo 7 
Where an Aſſi ſe lyech of an office, 
and here not before an actuall en- 


| An Action upon the caſe for a con- 
ſpiracy, fo.14 & 15 
An Action upon the caſe for words, 
againſt ſeverall Defendants, not good, 
to. 15 

An Action upon the caſe upon a 
promiſe, to pay money upon an ac- 
count, fo. 1 6 
An Advowſon appurtenant to a 
Mannor, by a grant of the Mannor 
cum pertinentiis, the ſame doth paſſe, 
but not by a Grant of an Acre of land 
parcell of the Mannor, cum pertinen- 
His, c 
How far a mari by his acceptance, 
ſhall be debarred of an Action for a 


wrong to him done, as by taking 


[of a Horſe and delivery of him, be- 


fore any Action brought, he may have 
an Action for the wrongkull taking 
| fo.38 

A verrement of life may at any time 
be pleaded, and the ſame may be a- 
verred to be in any place, foiq3 
An Action upon the caſe for a pro- 
miſeto pay a Legacy, in conſideration 
of forbearance of ſuite, if the conſide- 
ration failes, no action lyerh,fo,44,45 
Touching an Appeale brought by 
one for the death of his Brother, and 
touching the Writ of an Appeale, and 
exceptious taken to it, where the Writ 
ſhall be good, and where not, to en- 
force tlre Defendant to anſwer, fo. 69 
Where divers are appealed, the Ap- 
peale abated for ene, ſhall be abared 


trie, fo. | 


G g alſo 


fo. 357 
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alſo againſt the others, that the Writ 
of Appeale, more exact, and more ex- 
actly to be pleaded, then any other 
Action, | fo. 69 


An Appeale once abated, ſhall not 
fo. 69 


be after revived, 
An Appeale to abate for falſe La- 
tine, or — of Forme, fo. 69. the 


word( Habeas) omitted in the writ of 
the Writ of Appeale, 


appeal,abared without amendment,69 
and this in favorem Vit, Fo. 69 
In an appeale fhewed the weapon 
with which, in what part of the body, 
the Longitude, and Latitude of the 
wound, fo. 69 
Whether the party appealed to ap- 
pear as well upon the indictment, as 
upon the appeal, the appeal being hag- 
ing, that exceptions taken in abatement 
of a Writ ought to be ſhewed preſant- 
j 
3 to the Writ of Appeale, 
that it was Album breve without any 
retura at all, whether the Defendant 
to anſwer to this Writ, 
The return made by thoſe which 
were no Officers to the Court, nor to 
the King, whether this be a good re- 
turn, or not, and who ought for to 
make the return of this Writ, fo. 7o 
An appeal may be commenced ei- 
ther by Bill, or by Writ, where by 
Writ the ſame is conditionall(s) that 
if he find pledges, 7. 70,71 
Whether the hand of the new She- 
riff to the Writ, ſhall aid it, or not, he 
not ſaying Cepi Corpus, nec parat um ha- 
eo, 70.71 
In the Appeale he names himſelf 
Frater, but doth not ſay, frater, & he- 
res, Whether thisexception be good, or 
not, 70. 71,7 
Wbat ſhall be ſaid to be a good re- 
turn of the Writ of Appeale, and what 
not, fo. 7 1, 72, 73. and ſo unto fo. 84. 
And whether the Writ of Appeale 
be good, or not, fa. 1, 72, unto fa. 84 
In an Appeale the Sheriff puts in no 


Writ, the Appellant comes at the day, 


the other appears, whether this ſhall 
make good all former defects, fo. 73, 


| 74 
Where an Appeale ſhall be diſ- 
continued, and where not, Fo. 76 
In an Appeale. the hour ought to 


be therein as certainly expreſſed in the | a Cow, Defendant avows the taking 


the wound was given, 


fo.70 ; 


fo. 70 


— —— 


Declaration, as any other time, when 
8 £ 19-77 
Whether circiter, or citra horam 
undecimam, be certain enough, fo.77 
An Appeale ought to have no error 
in it, neither in the Writ, nor in the 
return of it, nor yet in any proceſſe in 
the ſame, nor in the return of the 
ſame, nor in the Declaration upon 
; X Fa. 77, 78 
The judgement in the Appeale is fi- 
nall, and peremptory, not to be rever- 
ſed but in Parlament, Fo. 77, G 78 
In an A ppeale whether the appear- 
ance of the partie ſhall make good the 
return of the ſherif, or not, 70.78, 79 
In cates of Appeales, no intend- 
ments to be admitted of, fo. 80 
Aſter an Appeale abated, (the Sherif 
having returned a New eſt inventus, a- 
gainſt one of the ſeconds )upon his vo- 
luntary appearance: the ſame was 


| recovered by the Rule of the Court, 


without calling of che Plaintiff, with a 
Ceſſat ulterius proceſſus againſt bim,all 
being principals in an Appeale, and the 
ſame abated agatnſt the Principall, is 
alſo abated as againſt the acceſſory, 
fa. 84 

A party Appealed for murder, and he 
coming in cuſtodia mareſcalli, with 
his 4. ſureties for his baile after he 
was bailed,and going out of the Court, 
in facie curie, arreſted by the Bailyes 
of the Sheriff, the Sheriff ſent for the 
partie, rendred his body upon the ar- 
reſt, to anſwer the Appeal; Record 
made of it, the Sheriff to anſwer his 
contempt, the party bailed fet at 
large, Fo. 85, 86 
Whether an Action upon the Caſe 
by Husband and Wife, for breach of a 
promiſe made to the Wife, Dum ſola 
fut, lyeth for to recover dammages 
after a ſuit in Chancery by them, and 
a decree made, and performed by a 
reconveyance made to the wife, aecord- 
ing to the firſt promiſe, and accepted 
of, whether after all this, an 
Action upon the cafe lyeth to recover 
dammages for not performing the firſt 
promiſe, or not, this appearing all by 
plea, and a Demurrerto it, fo. 88, 89, 


90 
In a Replevin for taking a Colt, and 


of 
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not, 
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of chem as ſeryant;' or. Bailiff to 
Lord, Nomine heriotorum W 25 er 


this be a-good- avowry Or not, and 


how the 71 is to be 1 8 to a 


Wo 1 ba Fae wg 45 
where the ſame; ſhall be 4, good plea, 
whether Ingo E \eftione firme or in a 
Replevin fo. 108 

7 lune doth uſe the trade 
of an Ale-houſe, 'to be within the 
Statute of AF ROWE 
| An award being by the condition 
of a bond to ve ma e in niere under 
hand and ſeal and ſo delivered by ſuch 


a day, an award made under the ſeal 
of the Arbitrator, but his hand not 


ſubſcribed whether this be à good a; 


ward purſulng the condition of the 


bond, fo. 110 


A ſpecial action upon the caſe for 


ſtopping up of antiegt lights, fo. 115 |< 


116 where the ſame may. be by the 
cuſtome of London juſtified, where 
| fo. 115 7 
| Touching an; of murder 
ed at the Bar, an challenges taken . 
ſome of the jury by the Appellant, 
and „eee 121 the 2 
challenges all the reſt of the jury, the 
Councei for the appellant moved for 
an ofto tales, 4 decem tales granted 
Fo, 121 
Touching Appearances upon De- 
clarations,. whether the Court in the 
ſame Term, upon ſpecial matter ſnew- 
ed, may order the Defendant to ap- 
pear, and anſwer the ſame Term, 
without any imparlance till the next 


Term, according to the general 
courſe, and for what Fe ewed 
this may ſo be done, 9. 132 123 


A ſubmiſſi on to the Award of four, 
a bond, conditioned to perform the 
award, (within ir quod ) the award 
be made, and delivered in writing by 
them all 4. 3. or by 2. of them, two 
of them made the award whether this 
be a good award, and what ſhall be 
ſaid to be a good award, what not, 


"fo. 12 3124 


Fo. 109 


= 7 alone 


As ; couchjog authorities and the gas 
| execution of them, fo. 129130 


ther a vitiqus and, 


13414142 4 


ars amendable, and "wh has n gt, 2 
5 


vitium iclerici, whether theſe be gmen- 
+ | dable or not, 4 20 25 o. 137131 
JTouching aliens, enemies „ And 
friends, and what actions the may 
have . and what; not, . 134 


5 actions a Merchant e 
C 


e 


the — before marriage dum . fila 
Js, how this avowry is to be made, 
„ f0-1 35 I 76 

lt rent be granted unto two joynt- 
tenants, the rent hehinde the one 
dies, how the Survivor ſhall avow 
in his own name for the whole, or in 
what manner, fo. 136 
Touching an; Andita querel; where 

- | the ſame lieth; and where not; and 
being brought, after a; judgemert 
and execution in debt upon a ſingle 


lee | bill, and upon a- bare averment of 


payment, and upon this the partie 
bailed (but not in open Court) whe- 


ther this were a good ground to bail 


the partie or not, and whether ſuch 


an Audita querela, and bail thereup- 


on may be allowed, and taken out 
of Court or not, fo. 140 

An Attachment againſt Atturneys 
for proſecuting an Audita querela,and 
bailment of a partie in execution; be- 
ing contrary to the rules of the 
Cour rt, | fo. 140 

An action of Treſpaſs, for an aſ- 
ſault and battery upon a feme covert, 
brought by her alone in the abſence of 
her husband being beyond ſea he · 
ther ſhe alone, may thus ſue or be ſu- 


ed in the abſence of her husband, or 


not, | 7e. 140 141 
Touching Appeals, and whether 


che heir may have, as well an appeal | 


8 2 | of 


'Tquehing Ame 7 on and whe- 
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een eters. 
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of homicide, as of murder, fo. 141 
7 OO 
In an Appeal, the Defendant 
pleads, whether the Plantiff is not to 
reply ſedente Curia, whether the plea 
be peremptory, or may be amended, 
* 17” - fo; lat im 
Whether an appearance ſhall aide 
miſcontinuance or not, with the dif- 
ference between a miſcontinuance, 
anda diſcontinuance ; and what ſhall 
be ſaid to be x miſcontinuance, and 
whit a diſcontinuance fo. 141, 142, 
33% „ 
An Appeal the niceſt ſuit that is, a 
ſmall matter will quaſh it, if not 
freſhly purſued, fo. 142 
Every Proces in an Appeal, is to 
bear date, the ſame day of the fetorn, 
and if it miſs but à day, whether this 
will make a Diſcontinuance or not, 
| ; fo. 142 
What defects an apparance of the 
appelled will help, and what not, fo. 
: I42 
An Appeal is to be proſecuted in- 
ſtanter, how this is to be conſtrued, 
| fo. 142 
Whether the writ of appeal may 
be amended, or not, fo. 142 
In an appeal; in the. writ theſe 
words ( babeas hir) were wanting, 
whether this ſhall be amended,' or 
not, ; fo. 142 
Wherein an appeal, the appellee 
is to anſwer over unto the felony, and 
where not, with the difference where 
he pleads in diſability of the appel- 
lant, and where he -pleads matrer in 
Bar of the appeal as a releaſe &c. fo. 
| | 141 142 143 144 
An appeal lieth as well for man- 
ſlaughter as for murder, fo. 141 143 
Where in an appeal the appellee 
ſhall have a deuble plea, one a plea 
in Bar to the Plantiff; the other a 
plea in bar to the King, 144 
An action upon the caſe for a con- 
ſpiracy, to indict him for the ſuppo- 
ſed counterfeiting of a letter, contra- 
ry to the Statute of 33. H. 8. cap. 1. 
and for the malitious proſecuting of 
the fame indictment at the Aſſiſes, 
where he was acquitted, the Defen- 
dant juſtifies in a ſpecial manner whe- 


Where ain Anda querela lieth, and 
where not, if a man be taken, and im- 
priſoned, upon a judgement, and ex- 
ecution, (the money being paid) 
whether he may have an Audita que- 
rela or not for his remedy; fo. 151 

In an action upon the cafe, upon 

a promiſe to repay ſuch moneys as the 
Plantiff (at the Defendants requeſt) 
ſhould lay forth, for goods for him, 
whether an averment is to be made 
that thefe goods ſo bought for the 
Defendaut did come to his hands, or 
not, and where ſuch an averment is 
requiſite to be made in the Declara- 
tion for the money, and where nor, 
e 1 Fo. 169 
Touching Amendments, and whe- 
ther the miſcaſting up of a ſumme in 
a demand ſhall be amended or not, fo; 
171 and 179 180181 

In Aſſault and battery, by the ma- 
ſter againſt one, for beating his ſer- 
vant, and doth not ſay, per quod ſer- 
vitim amiſi, whether good or not, 
CES fe. 173 
An action upon the cafe for a pro- 
miſe to pay money for parcels of ſugar 
ſold by the Plantiff to the Defendant 
at ſuch a rate, que in tete ſe attingunt 
to ſo much the ſumme in the laſt caſt» 
ing up, amounted te 11. d. more then 
tlie former ſummes, whether this laſt 
miſtake in the caſting up be amendable 
or not, with the difference where the 
miſtake is by the Plantiff himſelf, and 
where by the Defendant that promi- 
ſed to pay, and where it is the mi- 
ſtake of the clark in caſting up the 
ſummes, fo. 179180 181 
A ſubmiſſion to 4. and to the Um- 
perage of another, with a promiſe to 
perform the order of them five, the 
ſour perſons, and the fifth make an 
award, whether this award be good 
ornot, with the difference where in 
the ſubmiſſion they tre divided, and 

where not fo. 184. 
Whether an action upon the caſe 
in the nature ofa conſpiracy lieth a- 
gainſt one or not, for ſwearing to an 
indictment of Barretry, 9. 185 

Touching the amendment of a plea 

pleaded, and entred when the —ç 

may be amended, or a new plea plea- 


ther good, or not, fo. 149150 151 


ded, and when not, fo. 186 
Touching 


li te 


- Tonching an Audita querela, and 
what the courſe is for taking of bail by 
Manucaptors, by Recognizance to 
proſecute c affecta, and what ſhall 
be ſaid to be ſuch a proſecution what 
not, fo. x 87 188 
A feme covert acknowledped a Sta- 
ate, the lrusband dies, the wife taken 
in execution by her body, brought her 
Audita quere la, and bail taken upon 
an averment, that the money was paid 
in the life time of her Husband, whe- 
ther this be a good for an Au- 
dita querela or not, fo. 187, 188 
What acceptance of rent ſhall make 
a Coppyhold eſtate good after a for- 
feiture and whac not, fo.190 
Rule to be obſerved in caſes of a- 
mendments, if the Barre and Replica- 
tion be both bad, both to be amended 
without any coſts, if the Barre be bad 
and Replication good, the Bar to be 
amended, but coſts to the plaintiff, 
\ kf fo.204 
No Amendment , ftriking out, or 
altering to be of any thing after a de- 
murrer to a prohibition, fo.204 
An Action upon the Caſe upon a 
promiſe, in conſideration of forbear- 
ance per breve tempus, he did aſſume 
and promiſe i ſua breve tempus after 
Eaſter, what time this breve rempas 


ſhall be by conſtruction of Law, whe. 


ther to be preſently paid, or not, fo. 
206, 207 
Touch ing an Alias dictus, and to 
what pur pole the ſame is, fo. 216 
An Action of Treſpaſle for cancel- 
ling of a Deed, fo.21 
Where the miſtake of the Clerk in 
entring up of the Judgement ſhall be 
amended, and where not, * fo.217 
Touching Aide prier of the King, 
whether in a Writ of error to reverſe a 
jud t where no land is in demand, 
aide ſhall be gr 
not, and where Aide ſhall be granted 
of the King, and where not, fo. 218 
Where an averrement of lives is re- 
uiſite, and where not, as if Tenant 
three lives makes a Leaſe to ano- 
ther, whether this Leſſee in an Action 
by him brought, is to aver the continu- 
ance of the 3. lives (under which he 
claimerh) or not, and where ſuch a- 
verrement is requiſite, and where nor 
o. 220,221 
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anted of the King or 


$ " 
| 'B 


B. lawes made by the Corporation 
of Butchers in Lo»dos, and kot 
far they are binding as to Strangers, 
| „ 
A Bylaw made for to . fraud, 
or any other generall inconvenience 
uſed by Forreyners , as corruption, or 
the like in the ſale of meat, is good, 12 
The Baile in debt is taken in execu- 


tion, the principal obſcures himſelf, the 


baile procures him to be taken by tlie 
Marſhalls man, the Debtor by practice, 
with the principall, Writes to the Mar- 
ſnalls man, to let the principall being 
in his cuſtody ire ad largum, and that 
he would ſecure him, and charge the 
Baile with the debt, all this appearing 
by oath, the Baile diſcharged out of 
execution, f0.43 

Where a priſoner is bailed (being 
bailable ) before the day of the 
return, and where after, and 
where the baileis to be, in a ſumme of 


money, and where the ſame is to be 


de die in diem, body for body, fe 45 
Briſtoll follows London, & eaſdem habet 
libertates as London had, Fe. 65 

Touching bailment of goods, and 
where goods are bailed to one to bail 
over to another, who doth not per- 
form this, but converts them to his 
own uſe , whether by this he is not ly- 
able to an Action by the firſt bailor, 
and alſo by the partie to whom they 
were to have been bailed to be brought 
againſt him , and whether the not bail- 
ing of them over, do not amount to 
a converſion, and whether any proper- 
ty be in the firſt Baylee or not,fo.68,69 

Breve dicitur, quia rem breviter e- 
nar rat, N 75.71 

A Priſoner indicted for murder rea- 
dy for triall, the proceedings upon the 
Indictment waived, and the Priſoner 
appealed, though the Indictment be 
not gone by the 74 a7 brought the 
Priſoner bailed by the Court, becauſe 
the Defendant in not proceeding to 
eryall, proceeded from the part of the 
Proſecutor, and not of the Priſoner, 
(though in caſe of murder) the Baile 
taken by the Court according to pre- 


ſidents, fo. 85 
Preſidents 
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Preſidents of Baile taken in caſe 
of murder and High treaſon, fo. 85 
A man indicted for murder, and 
tried, the Jury give a doubtfull Ver- 
dict, upon which the Court differed in 
opinion, and it reſted upon à Curia 
ad viſare vult, the Priſoner moved to 
be bailed, but this denyed by the 
Court, | Fo. 87,88 
"Touching the entritig of Bails, and 
how the ſame to be entred not tobe ta- 
ken for part of the debt upon a.judge- 
ment, but for the whole; the bail to 
be according to the judgement, and 
eeable with the ſame fo. 107 that 
the bail being once taken ſtands for 


all, as well for the judgement, as for | | 
the execution, and being taken only | 


for the execution, which being re- 


verſed for error, whether the bail to 


be diſcharged, fo. 107 and where the 


Recognizance for the bail ſhall be a- 


mended, | Fp. 107 

One taken by force of a 
excommunicato capiendo coming tothe 
Bar by a habeas corpus prayed to be 


bailed, whether he be bailable or not, 


and by whom he is to be bailed, if 
bailable, whether the Sheriff or a Ju- 


ſtice of peace may bail ſuch a one, 
f fo. 122 

W hether a Bond may be taken by 
the Biſhop in the Eccleſiaſtical Court 


for performance of the parties ſubmil- 


ſion there, before abſolution by them 
or not, and whether that ſuch Bonds 
there taken be not againſt the Law, 
| 2 4.122 

A partie in execution bailed, upon 
an Audita querela, illegally obtained, 
whether the bail to be taken off, and 
diſcharged, and the partie to be again 
in execution or not, fo. 140 
Where the box is to be paid by a 
pauper, and where not, fo. 171 172 
Touching a Barony, and whether 
the ſame may be held of a ſubject, 


fo. 195 
Whether a man may have a Baro- 


ny by preſcription or not, and whe- 


ther the ſame may be held of any, but 
of the King, or nor, fo. 195 


A Bar to be taken ſtrongeſt againſt 
him that pleads it, 


Fo. 221 


Capias de 


C * - » 


Count in debt for the arerages of 
rent, ſox the two laſt yeats: ended ar 
Mic. ; A fo. 1 

A Contract for payment of rent, 
on ſuch a, feaſt day, er within 10. 
dayes after, during the term 
determined, the contraR ended, fo 1 

Common extinct by unity of poſ- 
ſeſſion, 1 8 l | * 
A Coppiholder preſcribing to have 
Common, by a uſitatum fuit, he de- 
termining of his eſtate his common is 
loſt, e ee 

A Coppiholder preſcribes to have 
common of paſture, in the Lords 
waſte, doth purchaſe the inheritance 
in fee, with a confirmation by the 
Lord:to him, and bis beirs, cum: per- 
tinentsis, whether this will carry the 
common, without ſpeciall words 
with all commons before uſed, fo. 2 

A Covenant to ſave harmleſs, and 

a Covenant to injoy an eſtate, freed 
from all incumbrances, the diffe- 
rence between them, and as touching 
an expreſs Covenant, fe, 4 


1 


A Covenant precedent in law, qua- 


 lified by a Covenant in deed ſubſe- 


quent, | | 9. 3 
What ſhall be a principal challenge, 
and what not, an action of Treſpaſs 
between the Sheriff that retorned the 
pannel, and one of the Defendants, 
whether this be a principal challenge 
kindred, Aliance continuing, or ma- 
lice appearing between the Sheriff 
and one ol the parties a principal chal- 
lenge. fo. 5, 6,7, 8. 
Error to reverſe a judgement, for 
matter of variance in the name of a 
thing granted, fo. 7 
The difference between a principal 


challenge, and where for fayour,fo. 8 


A principal challenge, as conſan- 
guinity and not proved, is not good, 
and how the ſame is to be tried, and 
what ſhall be a principal challenge, 
Fo. 8, 9, 10 

4 Cuſtome of Coppihold mannor, 
that if any Coppiholder of the man- 
nor commit felony, to forfeit his cop- 
pihold eſtate, whether this be a good 
cuſtome, and whether the ſeiſin of the 
; Lord, 


PE 


not, 


good 


the ſame, whether the Common be 
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Lord, by the acquitall of the Coppy- 
holder may be void, fo. I3 

A Cuftome having a reaſonable 
commencement , and intendment is 


200d, fo. 13 


Cuſtomes good, from the nature of 


the place, . 13,14 
What cuſtomes are good, and what 
| 70. 13,14 
Common of Paſture, and Turbary 
claimed by a 2% tatum fuit, for every 
Tenant for years in the waſte of the 


Mannor, as to his Meſſuage Appurte- 


nant, 70. 17 
Common granted to one not ſhew- 
ing where, nor out of what Land is not 
, fo.1 8 
Common granted to one, bicunq; 
averia of the Grantor, ier int, the Gran- 
tee, to ſhew where the Grantors cat- 
tell did go, or no common, fo.18 
Whether a Common may be crea- 
ted by the word Apurtenant, to the 
houſe, and where nor, fo.18 
Common appurtenant in right,and 
in occupation, fo. 18 
A Common uſed by a Coppyhol- 
der with his Coppyhold Eftate, pur- 
chaſeth the inheritance, and after 
grants this, with all de eee, . to 
ore 
uſcd with the ſame, doth paſſe, ” not, 
9.1 
Whether a Termor may have a 
Common by preſcription,or not, 1 8,19 
Common claimed by a Termor, with 
a aſitatum fuit, whether good or not, 
: fo. 19 
The Lord confirms the Eſtate of a 
Coppybolder in fee, wich all Com- 
mons uſually occupied with the ſame, 
whether he ſhall have fee in the com- 
mon, as he hath in the Coppyhold, 
| fo. [9 
Where a Common fhall be extin- 
guiſhed by unity of Poſſeſſion, and 
where by alteration of the Eſtate of 
the Mannor upon fale of the Lord,and 
old Coppybokders dye, and new ad- 
mitted, fa 19 


Whether theſe words in a grant re- 


puted, or uſed as part, or parcetl, ſhaif 
be extended unto common, fo 19 

A Lord of a Manoor grants to o- 
thers Common in his waſte, the Lord 
alſo ſhall have Common in reſpect of 


his intereſt, 


fo.l9; 


1 


He which hath no Common, can grant 
D . fo. 19 
A Juror Challenged for giving of 
his Verdict before hand, and how this 
is to be proved, fo. 21 
A Juror challenged, becauſe hee 
bought land of the Leſſor of the Pit. 
and becauſe the Leſſor did owe unto 
the Juror, 10. I. no good challenge, 
otherwiſe if the Juror owed money to 
one of the parties, fo. 21 
A conveyance made to one by the 
name of Knight, when he was not a 
Knight, whether this ſhall make void 
the Conveyance, and what conſtructi- 
on ſhall be made of a conveyance, 
fo 21 
A Certiorare granted to informe 
the Court, of the time of entring a 
Warrant of Atturney, fo, 22 
The condition of a Bond, to make 
a new leafe upon giving up of the 
old, 9.22 
The words of Covenant Conven- 
tum & aggreatum,@c. whether theſe 
words make a joint covenant', fo, 25 
Where a Covenant ſhall be ſaid to 
be joynt, and where ſingle, fo.25 ,26 
( onventum & ag greatum eft, be- 
tween the parties, makes a joynt Co- 
venant, and they ought all to joyne, 
fo. 25,26 
In a Covenant, where the intereſt 
is joynt, there they are to joyne, o- 
therwiſe, where feverall, fo,26 
What ſhall make 3 Converſion, and 
what not, money tendred for to re- 
deem goods pledged, and a refuſall to 
receive the fame, makes a converſion, 
7 f0-29,30,31 
According to theclaim of the party, 
the intereſt (hall be veſted, fa-32 
| Aman by his claime cannot quakific 
his own wrong, f4.34 
| What ſhall be faid to bee a good 
conſideration to ground an Action 
upon the caſe for a promiſe, and what 
not, | fa.q4r 
In conſideration of forbearante pro 
aliq uo parue tempore promiſe to pay, 
whether this be a good conſideration 
or not, fo. 41, 42. vdelicet, for ſome 
fortnight , or thereabouts, whether 
this videlicet fhall make the confide- 
ration good, fo.qt 
Coppyhold Land deſcends to one, 
* he 


1 
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he may make a leaſe before admit- | preſently : and any one may chal- 
tance, fo 42 | lenge for the King, but not to ſhew 
What things a Coppiholder may | the cauſe, till the reſt ſworn, fo, 84. 

do belare admittance may have an the Councel for the King challenged 
action of t:eſpais, and take the pro- all the jury, and pur in an appeal, fo. 


— 


a Fo. 41 fo. 42 | 85. and upon prayer the Court aſſign- 
A Coppiholder for life builds a | ed him councel, but not the Kings 
houſe and dies, the coppiholder of | councelto be for him, fo. 85 


inhericance, for that four acres of Touching a Covenant to make fur- 
freehold land not laid to it, according | ther aſſurance, and the execution of 
to the Statute of 31. Eliz. cap 7. it, and at whoſe coſts the tame to be, 
made apain:t Cottages, pulls the hou e 75. 90, 91 
down, the cuſtome being that no] Whether a Confirmation, ſhall 
Coppihold Tenant of inheritance, | make a void preſentment good or 
may pull down dwelling houſes, quid | nor, To 01 
opt ratur by this, and what a. Coppi- | Whether a conſideration to pay 
holder may do, as touching cutting | money or to forbear a ſuit per breve 
down of trees, fo. 505152 | temps, or per paululum tempus be 
A Cuſtome to be taken ſtrict in a | good or not, and what ſhall be ſaid 
caſe of a coppitolder, fo. 52 | ro be a good conſideration, what not, 
A Court Barcn, by whom to be fs 91, 92 
held, and by whom not, to what] A man for common of etiovers, 
mannor the ſame may be incident, | to his houfe, claimed all the thorns 
and to what not, fo. 545556 57 55 | there growing by preſcription, ore 
And whether two Court Barons | by the command of the Lord cuts 
may be held for one mannor, fo. 5 5,56 | them, he which claims them, as com- 
Whether a tenant at will of a man- mon of eſtovers takes them away, 
nor may hold a Court Baron, fo 55.56 | whether for this taking treſfas lieth 
A Court leet, not incident to a| ornot, fo. 93,94, 95. with the diffe- 
mannor, a'man may have, and hold a | rence, where the claim is of all, and 
Court Leet within his maanor by ſpe | where but of part of them, fo. 94, 95 
cial; grant from the King, not other- If a commiſſion be directed to a 
wiſe, c fo. 57 number of per ſons certain, as to7. 8. 
Whether a cuſtomary Lord of a or mere, how they are to demean 
mannor may hold Courts, and grant themſelves in the retorn to be made, 
copies; and whether ſuch a cuſtomary | whether they all, or part of chem may 
mannor, may paſs by ſurrender and | joyn in the retorn, fo. 105, 206, 107 
admittance, and touching fines to be A Conſultation, where to be Srant- 
paid upon ſuch admittances, fo. 57,5 & ed to a perſon, being ſtopped by a 
When a record of a judgement ſhall | Prohibition for ſuing for his Tithes, 
be ſaid to be well certified, and when fo. 108 
not: © fo. 58,59 |Clergie taken away from one indicted 
2 Atrial at the Bar, upon an indi&- | for burninga barn with Corn by the 
ment of murder, the priſoner at the | Statute of 23. H. S. cap. 1. fo. 112 
Bar, 14 of the jury appeared, ſome' Touching challenges to the Array 
of the jury challenged for the King ; triors ſworn, the jury found indiffe- 
the Court was moved to have two of rent, and after challenge taken to the 
the jury drawn our, and the other 12. jury by the pole, when to ſhew cauſe 
to try the priſoner; this denied, but to preſently., and when not, till the 
challenge as they are called, and to | reſt ſworn, fo. 113, 114 and touch- 
ſnew the cauſe after the other ſworn, ing the mannor of entries, upon chal- 
for that the King nor any for him, lenges taken, for 1135er 114, 1 15 
can challenge without good cauſe, o- The chief Juſtice of England, how 


— 


therwiſe of the priſoner in favorem he was formerly ſtiledſ, fo, 114 
vite, may challenge 34. and as many Whether one cuſtome may take 


more as he will with cauſe, ſnewed away, another fo. 116 
- . Touching 
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An Alpbaberie 


| Touching challenges of the Jury, by 
the Appellee, and by the Appellant, 
for cauſe, and the reſt of che Jury chal 
lenged by the Appellee, and a decem 
tales granted, | 7. 121 

Where the Biſhop had his ſear, the 
ſame was a Citie, fo. 219 

Touching a certificate to be made 
into the Court of Exchequer, accord- 
ing to the Statute of 35. Elix. cap. 2. 
of a Recuſants relaſping after his for- 


former ſubmiſſion, and what loſſe 


is to come to him thereby, fo. 133 

Touehing confirmations of Leaſes, 
where they ſhall be good, and where 
not, if a leaſe be made to one for his 


own life, & confirmed for the life of a- 


nother, orif made to one for thelife of 
another, & confirmed for his own life, 
or made to one for the life of/.5.with- 
out impeachment of waſte, and con- 


firmed for his own life, what ſhall be 


wrought by theſe confirmations, 


. 1355136 


An Action oſ Covenant ſor not per- 
forming of Articles of agreement con- 
cerning meaſuring of ground to be de- 
miſed, and what ſhall be faid to be a 
breach of this Covenant what not, and 
how the breach is to be laid, fo. 139 

In what caſes a Conſtable having a 
Warrant from à Juſtice of Peace, may 
break a mans houſe, and in what not, 


o. 146 
Touching a eonſpiracy, and an A- 


ction upon the caſe brought for a con- 
ſpiracy, for conſpiring to indite one 


where the ſame lyeth after acquit- 


— — 


ted, and where not, and where a Writ | 


of conſpiracy lyeth, and where not, 
7 | 149,1 50,151 
Where a conſultation ſhall be grant- 


ed after a Prohibition, and where not, 


incaſe ofa ſuite for a Legacy in the 
Spirituall Court, fo. 153,154 
Where coſts entire are to be given 
by the Jury, and where not, in Actions 
of battery, and Treſpaſſe . two, 
| 0.157 

Whether a Coppyholder for life 
may preſcribe, to cut down Timber- 
Trees, growing upon his Coppyhold 
Land, or not, with the difference where 
it is by way of uſage, for reparations, 
and where not, fo.1 58 
What words ſhall make a conditi- 


on, and what not, ard whether the 
word (pro) makes a cordition, or not, 
and when there are Covetrants to be 
performed on both parts, whether the 
Plaintiff may have an Action of Co- 
venant, without ſetting forth a due 
performance of what he was to do, 
Fo. 167,168, 169 

Where one Covenant ſhall be ſaid 


of them to have as promiſe againſt 
promiſe, Fo. 168, 169 

Touching Conſtables, by whom to 
be elected and choſen, and by whom, 
and in what caſes they may be remo- 
ved and choſen, and in what not, 174 


dictment, and an Outlawry thereupon 
upon errors aſſigned, where the body 
of the Record is to be removed, and 


cient, and where not, fo. 18 r 
What ſhall be ſaid to be a breach 
of Covenant, what not. where Leſſee 
for years rendring rent with a condi- 
tion of re- entry for non-payment, 
makes an under leaſe of part to the 
Plainrif with a ſpeciall Covenant for 
his enjoying the firft Leſſor, enters for 
non-payment of rent, and fo avoids 
the Plaintiffs leaſe, whether this be x 
breach of covenant, fo, 182,183 
What ſhall be ſaid for to be a good 
conſideratton to ground a promiſe up- 
on to pay money, and whether for 
one Executor to relinquiſh to another, 
be a good confideration,or not, fo. 185 
Where the continuance of a Suite 
upon a Seire facias upon a recogniſance 
forfeited, ſhall be entred with a Re- 
cordatur for the benefit of thoſe 
chat proſecute for the forfeiture , and 
where not, | fo. 188 
Whether the Court may mitigate 
coſts or not after a non-ſuite,and c »ſts 
given according to the Statute of 4- 
Jac. cap. 189 
What ſhall be ſaid to be a forfei- 
ture of a Copppyhold Eſtate, and 
what not, by making of a leaſe or Co- 
venant to make a Leaſe for one year, 
& fic de anno in annum for 10. years, 


that it he put him out after one year, 
or at the end of any one of the years, 


then the 20, |. he had beforehand 
Hh ſhould 


to be good, againſt another, for either 


Upon a Cert:orari to remove an in- 


where only a Tranſcript ſhall be ſaſi- 


and this for 20.1. with a Covenant, 
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ſhould be for the rent of the laſt half | 
year , whether this ſhould make a 


- forfeiture or not, fo. 189, 190 


Where a challenge is to a Juror, the 


King being party, whether toſhew his 
cauſe preſently, and how the ſame to 
be tried, fo. 194 
A Coppyholder ſurrenders to the 
uſe of his laſt Will, whether the Land 
doth paſſe by the ſurrender, or by the 
Will, fo. 200 
A Covenant to ſtand ſeiſed to the 
uʒſe of his iaſt Will, or a Feoffer to the 
ule of his laſt Will, whether any thing 
doth paſſe by the Will or not, but by 
the Covenant, or Feoffer, fo. 200 
Wbat ſhall be ſaid a good conſide- 
ration in an Action upon the caſe for 

a promiſe, what not, as in conſiderati- 
on of having the benefit of half a voy- 
age in a Ship, promiſed to bear half 
the loſſes, whether this be a good con- 
ſideration, or not, 0 


A conſultation granted, as to the 


Tithe, but as to the Cuſtome to pro- 
cced at Law (and that without any 
amendment) as the ſame was firſt laid, 
Fe. 204 

Touching the cuſtome of London 
to have a horſe ſtanding in an Inne, to 
be priſed by his next neigbbour, and 
ſold to pay for his meate, whether 
this be a good cuſtome, or not, and 
whether he may by the ſale of the 
Horſe pay himſelf for a debt due to 
him for the meat of other horſes, as 
if one bring many Horſes to an Inne, 
and after takes all away but one, whe- 
ther this Horſe ſhall be ſold to pay 
for all the reſt , or only for his own 
meat, by the cuſtome, fo,207 | 
A Coppyholder by the cuſtome 
being to make a Leaſe for one yeare 
only, makes a leaſe for a year, & /ic de 
de anno in annum during the life of the 
Coppyholder, exceping one day, at 
the end of every year, for the Coppi- 
holder to enter, whether this be a 


forfeiture, or nor, fo.215 
D 


Ebt for rent reſerved on a Leaſe 
payable yearly by equall porti- 
ons at Lady day, and Mich. or within 
ten dayes after any of the Feaſts, with- 


* 


in the Term, debt brought for the are- 
rages, for the two laſt years after the 
ten dayes, fo.1 

In debt for ſuch a rent in pleading, 


finitis, at Mich. or not finitis till after 
the ten dayes, fo. 1 
The word ded; implies a generall 
warranty, but dedi pro me, & hered:- 
bus meis is a ſpeciall warranty, fo. 3 
Diſſeiſin cannot be without a ſei- 


ſin, fo. 7, 8 
Diſturbance in the means to have 
Seiſin, is a difſeiſin, fo.7 


Where the parties have a day in court 
to plead after verdict, and before 
judgement, fo.7,8 
Touching certainty in a Declaration, 
and what certainty ſhal be good,fo.10 
Demiſit generally good in a Decla- 
ration, fo.10 
A Declaration in an Action upon 
the caſe for ſeverall conſpiracies, whe- 


and a Demurrer for this cauſe, fo.15 

An Action of debt, where the ſame 
is to be in the deber and detinet, and 
where in the detinet tantum being 
brought againſt an Adminiſtrator, for 
rent due in his time, and where he 
ſhall be a. 3 de bonis teſtatoris (s.) 
and if not, when he ſhall be charged 
de bonis propriis, 7. 22,23 
after tender of the money, and refuſal 
of it, fo. 29 

Dammages entire given for words, 
ſome being Actionable, others not, 
ſhall be ſaid to be given for the words 
which were Actionable only, fo. 37 

In an Action upon the Caſe for a 
promiſe brought againſt an Executor, 
and doth not aver in his Declaration, 


claration good, o. 41 

A Coppiholder deviſeth his Land 
to I. and R. his two ſons, and to the 
heirs of their two bodies begotten, and 
wills, that each of them ſhall enter at 
their ſeverall ages of 21. yeares, that 
his Executors ſhall take the profits till 
they come to their ſeverall ages of 21. 
years, what eſtate by this Deviſe hath 
the Sonnes when to enter, and what 
eſtate the Executors have by this De- 
viſe, | | f 0.42 


A man 


whether he ts to ſay, pro duobut annis 


ther good or not in one Declaration, 


An Action of Detinue for a pledge 


that he hath aſſets, whether the De- 
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Plantiff counts upon, 
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A man in the firſt part of his will 
doth deviſe land to one, and in the 
latter part of his will gives it to ano- 
ther, which of them ſhall have it 
| fo. 42 

A man deviſeth 5, l. to his ſon, 
makes his wife his Executrix and dies. 
ſhe takes another husband and ſo hath 
all the goods, the wifedies, whether 
the husband to pay this Legacy, 
fo. 44, 45 

A Declaration in treſpaſs, for ſtop- 
ping a way claimed by the Plantiff, 
from his houſe to a mill, and ſo back a- 
gain from the mill to his houſe, and 
doth not ſay that this way was apper- 
taining to the houſe, whether the 
Declaration be good, or not, fo. 47 


Debt brought by the fon for twen- 


ty Marks rent reſerved upon a leaſe 
made by the father, reſerving 20. 
marks rent, at two feaſts, ſolvendum 
to him, et beredibus ſuis, ad terminos 
preditos, (and doth not fay ) per æ- 
quales portiones, the father dies the 
action brought by the ſon for the 
whole twentie marks, and doth not 
ſhew how he inticles himſelf to it, 
fo. 43 
The Plantiff to have Damages ac- 
cording to his Count, and not accor- 
ding to the finding of the Jury where 
they finde greater damages, then the 
Fe. 49 
Damages given by the jury for the 
wounding, which was not found whe- 
ther theſe damages are well given or 
not, fo, 64. 
A Demurrer to a writ of appeal, fo, 
69, 70. for that the ſame is minus ſuf · 
ficiens, to cauſe the Defendant for to 
anſwer, whether the cauſe, ought to 
be ſhewed, wherefore the ſame is 
minus ſufficiens, or not, with the dif- 
ference where the ſame is matter in 
Law, and where not, but matter in 
fact, fo. 70 
A Declaration in an appeal, ought 
to be on the day of the return, or the 
appeal loſt, o. 71 
Where a Diſtringæ ſhall iſſue to 
the Coroners, fo. 75 and where the 
ſame ſhall be to the new Sheriff, and 
where not, fo. 75, 76,78, 79 
W here a Declaration in an appeal 


is good, and where not, fo. 77, 78, 
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79, 80, 81. 82, 83 

In a Declaration upon a leaſe made 
by St. Johns Colledge in Oxford, omit- 
ted hic in Curia prolata, whether tlie 
Declaration be good or not, fo. 119, 
I 20 
The Declaration, in an action up- 
on the caſe for a promiſe was this, 
the Plantiff ſold a houſe to 7. S. the 
Defendant being preſent did aſſume 
in conſideration of the ſaid ſale, if J. 
S. did not pay him he would, and deth 
not lay that the ſale was ſo made at 
the inſtance, and requeſt of the Defen- 
dant, and the promiſe, laid to be 
after the ſale, whether this Declara- 
tion be good or not, f 120, 121 
A Declaration grounded upon 
breach of promiſe, the ſame being to 
procure an indenture, and a ſurrender, 
no place ſet down, where this was not 
ſhewed, that he was to procure ſuch 
a one to ſurrender, whether this De- 
claration be good or not, fo. 124, 125 
Touching a Diſcontinuance of Pro- 


ces, what ſhall be ſaid to be a diſcon- 


tinuance of proces, and what not, 
whether the ſame day that one proces 
is determined, the partie ought to take 
out a new proces or not, and whether 
the ſame ought to be done preſently, 
and to be dated, on that very day, as 
the other was determined, or not, and 
if there be any interim of time be- 
tween them, whether this will make a 
Diſcontinuance, of the whole or not, 
fo. 143 

A matter in Law, touching an a- 
ward continued, by an entrie upon 
the roul with a Curia adviſare vult, 
until ſuch a term, the parties over- 
flip a whole term without moving 
any thing, whether this ſhall make'a 
diſcontinuance of all the proceedings 
ornot, and what continuance is to be 
of proces, or otherwiſe hanging the 
matter upon ( uria adviſare vult, 
| fo, 144, 145 

A Declaration, in placito debits and 
declares, as for an Annuitie, as in 
a writ of de annuali redditu a retro f. are, 
whether this Declaration be good or 
not, the ſame being for 10. l. de annua- 
li redditu, ' Fo. 151,152 
Whether an action of debt lieth ſor 

an Annuitie for years for life, or in 
Hh 2 fee 
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fee or not, the Declaration being,” 


debet et in juſte detinet (and alſo ( /ub- 
ſtraxit) fo. 151.156 
What Declarations are aided by the 
Statute of 18. Elis. cap · 14. of Jeo- 
fales, and what not, fo, 152 
If words Nugatory be added co a 
Declaration, having matter of ſub- 
ſtance in it, whether this ſhall make 
the ſame vitious, or not, o. 152 
Whether an action of debt, or a 
writ of Annuitie, lieth for an Anau- 
itie granted for years, continuing the 
term, and when the ſame is ended, 
and when the action ſhall be in the de- 
bet, et det inet, and when not, fo. 153 
In a Declaration for debt, where the 
Plantiff is to ſhew_ how the debt did 
row due, and where not, 
Whether the non-payment of a 
ſum me of money expreſſed in a Pro- 
viſo, in a deed of Covenants for qui- 
et enjoying, ſhall be a breach of co- 
venants, and give canſe of forfeiture 
of a bond entred into, for perfor- 
mance'of covenants or not, fo. 156 
W here damages entire, -and where 
ſeveral, are to be given by the jury, 
and where not in actions of battery a- 
gainſt two, and in actions of treſpaſs, 
with the difference between the giving 
of damages, and coſts, fe. 157 
Touching Durham, and the pro- 
ceedings there in a writ of right. and 


the Biſhop, and where the Biſhop | 


Curiam ſuam remifit, and what pro- 
ceedings are then to be had, fo. 1 59, 
| „Aid 161, 463 
Touching the power, and juriſdi- 
ction of the Biſhop of Durham before 
the Statute of 27 H. 8. cap. 2 and 


ſince as touching the pardoning of 
fine of this land, the husband dies, 


reat offences by him, Fo. 1 60 
Whether a Recovery in the com- 
mon place of lands in Durham be good 
or not, | Ly fa-460 
Touching a diſcontinuance, where 
tenant in tail is, the remainder in tail, 
the remainder tothe right heirs of te- 


nant in tail, renant in tail bargains. 


and ſells, andleviesa fine to the bar- 


6. 153 


— 


1 


' 
i 


0 
; 
| 
| 


gainee with proclamations, with war- 


rarity, whether this ſhall make a diſ- 
comiauance, and what ſhall be diſ- 


eontinuance, what not, fo. 162, 163, 


164, 165, 166, 167 


Touching Deviſes, and whether a 
houſe in London may by the cuſtame, 
paſs by deviſe without the aide of the 
Statute of 32. H. 8. cap. 28. of leaſes, 

fo, 165 

Touching Dower, and where the 

wife ſhall be endowed of a baſe fee, 
Lees | 5 75 fo. 165 

The Plantiff declares in an action of 
Covenant for breach in not paying of 
money covenanted to be paid for the 
franghc in a Ship, ( pro rota tranfre- 
tattone omnium premiſſarum, and doth 
not ſet forth performance of his part, 
being to provide the Ship to ſail with 
the firſt winde out of the Iſle of Liz 
to ſuch a place, whether this Decla- 
ration be good or not, fe. 167, 168, 

| . 16 

The Plantiff Declares in an 8 
upon the caſe, for a promiſe, that he 
at the requeſt of the Defendant, ( but 
with the Plantiffs own money) he did 


buy certain W ares, which were for the 


Defendant tranſported into Ireland, 
the Defendant aſſuming, to repay 
the caoney ſo by the plantiff laid out 
for him, for non-payment the action 
brought, whether thus Declaration be 
good, with: an averment that theſe 
goods came to the Defendauis hands, 
and where ſuch au averment is neceſſa- 
ry to be in a Declaration, and where 
not, . fo. 169 
Declaration in aſſault and batre- 
ry by the maſter, for beating of his 
ſervant, and doth not {uy per quod ſer- 
vitium æmiſit, whether this be good, 
Or not, 1 1 6 %% 173 

A man by deed during coverture 
makes a joynture to his wife; after- 
wards the husband and wife joyn in a 


whether the wife ſhall now have Do- 
wer or not, 21 „ Jo 73 
W here money is to be paid at a day 
to come, by an award made, or o- 
therwiſe ſhall be ſaid to be a duty pre- 
{ently before the day of payment, and 
where not, e., 178, 179 
Where Diminution may be alledg- 
ed upon the certifying of a tranſcript 
of a record of indictment for fellony, 
and an outlawry upon the iame, and 
where it is ſufficieut to remove the 
Tranſcript uou a certiorari, and 
| where 
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where not, Fe. 81 
Whether a variance in + Declarati- 


on by 2 miſmomer ſhal be aided or not, 


the viriance being between the Origi- 
nall and the Declaration, fe. 184 
Whether the Deviſe of a Remain- 
der of a Term for years be good, or 
not, with the difference between a 
Grant and a Deviſe of a Terme, with 
a remainder over, fo. 191,192, 
3” . 1935194 
n an Action of Treſpaſſe for the 
cancelling of a Deed, & doth not ſhew 
in his Declaration that he ever was 
poſſeſſed of the deed, Whether this De- 
claration be good or not, 70. 214 
Whether the Plaintif aſter a De- 
murrer may Difcontinue his Action to 
fave payment of coſts, when the cauſe 
by the Demurrer is in the judgement 
of the C oum, whether ſucha Diſcon- 
tinuance may be without aſſent of 


parties, and the Court acquainted with 
Fe. 217 


it or not, 
| E 


— 


f rent reſerved at the Feaſt day, 


or within 10. dayes after, within the 


rerm for the laſt payment, the agree- 
ment being determined, the Election 
is gone, the terme being ended, the 
contract for the 10. dayes is determin- 
ed, fo. 1 
Error in facto to reverſe a judge- 
ment, where the ſame may be, and 
where not, Fe. 5, & 7 
Error to refuſe, to admit of a prin- 
cipall challenge taken, fo.5,6 
Error to reverſe a Judgement for 
matter of variance, Fo. 7, 8 
Not to aſſign for error, matter of 
Abatement, which ought to have 
been pleaded, and omitted, o. 9 
Error for want ofa Warrant of At- 
tur ney entred in ſuch a Term, fo. 21 
Where an Executor, or Admini- 
niſtrator, ſhall be charged, de box:s 
proprizs, and where not, f0.22,23 
An Executor, or Adminiſtrator is 
in the firſt place to pay rent reſerved, 
before other Debts, | 70.2 3 
An Executor may waive the poflef- 
ſion of a Term ro be diſc harged of 
the Rent, and then not to be charged 
with the Arrears of Rent de Hon p- 
priis, 


7 


— — 


|- What ſhall be aſſigned for error, 
and whar not; aſter judgement; fo24 
Error to reverſe a judgement in a 
Wrie of right, betaũſe the Plaintif 
did appear by his proc heiue amp, and al 
his full age, did proſecute his ſuite, 
and tecovered per procheine. amy, 
whereas it ſhould have been in proper 
perſon, or by Atturney, and whether 
this may be aſſigned for error, after 
judgement, or not, Fo. 24 
Not to aſſign taha for error, that 
which is contrary to the Record, or 
centraryto the duty of a Judge, 24 
Death at any time, may be aſſigned 
f6r error, 7.24 
Not to aſſign thut for error, of which 
he could not have advantage by way 
of plea, . 
Not to aſſigne for error, an error ex 
fait, where before he might have had 
benefit of it, by way ofanſwer, fo.25 
An Infant cannot make an Attur- 


138 by agreement for payment 


ney, nor appear by Atturney, this at 
any time may be aſſigned for error, 

| 0-25 
Error Aſſigned, for that ſeverall 
Plaintifs joyned in an Action of co- 
venant, | Fo. 25 


| 


are to take effect, by conſtruction of 


Touching eſtates, and when they 


Law, the ſame to be as ſoon as may be, 
; | 1 
Error aſſigned to reverſe a judge- 

ment, becanſe the ſame was given on 

the Eſſoyn day, and what proceed- 
ings may be had, on the Eſſoyn 
day, and what not, and touching 
the returns, and Teſte of Writs, 
on the Eſſoyn day. Inſpe&ton 
of an Infant good on the Eftoyn day. 
All the Judges by intendment of Law, 
to be ready in Court the firſt day.and 
ſo they uſed robe, fe. 32,34,35,36 
Error to reverſe a Judgement for 
that at the time of the judgement, the 
arty againſt whom was an Infant, & 
oc paratas eſt veri ficare pront Curia 
vult, this no error,otherwiſe if he had 
concluded & hoc paratus eſt verificare 
only, this had been good, and traver- 

ſable, Fo. 37 

Error to reverſe a judgement in an 

action upon the caſe for words, for 

that ſome words being actionable, 
ang others not, the Jury gaveinrire 


£, «4 


dammages 
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damages this no error, for, that the 
damages are taken to be for the words 
actionable, . Fo. 37 
Error upon a judgement in waſte, 
the jury found the waſte in the places 
aſſigned, and in another place not aſ- 
ſigned, and damages for the whole, 
It ” 37, 38 


A man takes to wife, an executrix, 


the debts paid, he hath goods in his 


hands to pay legacies, the wife dies, 
whether the ſurviving husband may 
be ſued by the Legatees in the Eccleſi- 
aſtical Court, for their Legacies,,cr 
not, fo. 45 

Error for a miſtryal, in a quare im- 
pedit upon the grant of the next ayoy- 


dance in London, to a Church in the | 


County of Figory, the iſſue being 
quod non conceſſit, Fp. 47 
Error to reverſe a judgement given 
in detinue, becauſe judgement was 
given according to the finding of the 
jury, they finding greater damages 
for the Plantiff then he counted upon, 
| | fe. g 
Error to reverſe a judgement given 
in an action of treſpaſs againſt three, 
the firſt pleads to all, aon Culp. the 
ſecond, pleads as to part, 20m Culp. 
the third, as to another part pleads 
uon Culp. iſſues joyned againſt them 
all, the jury found the firſt guiltie of 
the whole, the other guiltie of the ſe- 
veral parcels, and aſſeſſed damages 
entire for the Plantiff, and judgemeit 
given accord ingly „error quia een 
res ſe male geſſerunt, in verdicto dando, 
whether this be error or not, fo. 50 
What exceptions ſhall be good, in 
a leaſe of the King, and ofa common 
perſon, and what not, 7. 55,56 
A writ of error to reverſe a judge- 
ment given at Durham, the records 
certified to be taken before eight be- 
ing removed, it appeared to be taken 


before nine, whether a writ oferror 


de rec ordo quod coram vobis re ſidet ſhall 
be, or not, and whether the Judges 
may proceed to examine the errors 
upon the record certified, and in 
Court, 58, and 59 

Error to reverſe a judgement given 


in debt for 20. l. rent, becauſe the 


Plantiff in his Declaration did not 


ther this be a good error, 5. 65 
Error to reverſe a judgement in 
debt, for that judgement was given 
againſt the ſuretie, no judgement be- 
ing given againſt the principal, 2. 
error, judgement againſt the ſuertie, 
tam pro debito, quam pro 20, colts, no 
judgement being againſt the princi- 
pal, 3. error, the | judgement was, 
quod fit in miſericoras.:, whereas it did 
not appear , that there was any ap- 
pearance to warrant the judgement, 
whether the judgement be erroneous 
for theſe errors, fo. 65. and whether 
this judgement given at Brictol, ac- 
cording to the cuſtome ſhall! be made 
good by the cuſtome, fo. 65 
Error to reverſe a judgement given 
in debt, in the Court of Marſnalſie, 
in an indebitatus aſſumpſit, for not 
ſnewing how it grew duc, fo. 67 
Error for that the bail was not en- 
tred as it ought to be, being but for 
part, where it ought to be according 
to the judgement. fo. 107 error in 
ad jud icatione executionis, fo. 107 
Touching extinguiſhments, a man 
having a leaſe for years in his own 
right, afterwards the reverſion of 
the inheritance of a moity thereof deſ- 
cends upon his wife, whether the deſ- 
cent of the reverſion of this moity 
coming to him in right of his wife, 
| ſhall extinguiſh , and drown the 
right, and intereſt in the term which 
he had in his own right, or not, fo.118 
119 
In an eiectione firme, whether it ĩs 
ſulfcient to prove the ejectment at a- 
ny time after the leaſe made, and be- 
fore the action brought, o. 122 
For Error aſſigned, that an amer- 


ciament (being offered) was unrea- 
ſonable, whether this may be aſſigned 
for error, and whether a moderata 
mi ſericordia may be had in ſuch a caſe, 
fo. 125 
Whether the principal, and bail 
may joyn in a writ of error, or not, 
| fo. 125 
Touching aſſigning of errors in 
law, after an error in fait aſſigned, 
and how the ſame to be aſſigned errors 
in the body of the record, fo. 125 


Error in the judgement in an infe- 


ſhew, how the rent grew due, whe- 


riour Court being, quia viaebitur Cu- 
114 


_ ofthe record, whether this be error, 


this be error or not, fo. 129, 130, 


this grantee hath in the rent, fo. 135, 


the teſtator, 


—— — — — — 


eAneA Iphabetical Table. 


ric ideo conceſſum eſt per Curiam, whe- | 
ther a good error, fo, 125, 126 for 


conſideratum, 


Error to reverſe a judgemert given 
in a Trover and converfion of 300. | 
Toddas lane, whether good or not, 
Barrell as cerviſie et pipas vini, fo. 126, 

137 

Error to reverſe a judgement given 
at Durham, by force of a commiſſi on 
directed to 9. and the ſame executed 
by 8. this appearing upon certifying 


fo. 129, 130, 131, 132 
Bre. do error, de Recordo quod co- 
ram vobis re ſidet where to be, fo. 129, 
130, 31, 132 
Error to reverſe a judgement given 
at Durham againſt an infant, for that 
he being an infant did appear by an 
Attorney, whereas he ought to have 
appeared by his gardian, whether 


131, 132 

Error, that a jadgement was given 

at Durham, by 8. by force of a Com- 
miſſion directed to 9+ whether this be 
error or not, fo. 129, 1 30, 131, 132 
A rent granted to one for his life, 

A rent granted to one, and to his | 
heirs, Habendum, for his life, and 
forthe life of 3. others, what eſtate 


136, 137, 138 
What ſhall be ſaid to be a forfei- 
cure of an eſtate, and what not, if 
tenant for life do make a feofment in 
fee to I. S. and his heirs for the life of 
the feoffor, whether this be a forfei- 
ture, or not, and what ſhall be ſaid 
to be a forfeiture, and what not, whe- 
ther an eſtate that paſſeth by way of 
limitation, ſhall make a forfeiture or 
not, fo. 135, et 136 
What remedy an Obligor ſhall 
have againſt the executor of the Ob- 
ligee to have the bond delivered up, 
the money being paid to the teſtator 
in his life time, and his promiſe to 
deliver up the bond, and what acti- 
ons are maintainable againſt an exe- 
cutor upon a ſimple contract, or pro- 
miſe upon good conſideration with 
+ (6; 389 | 
Error to reverſe a judgement given 
at Durham, whether a judgement fi- 


] 


* 
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nal is to be given in a writ of right or 
not, Fe, 159, 160, 161, and 162 
An infant, appearing by his gar- 
dian comes to his full age, continues 
ſtill by his gardian, whereas he 
ſhould have been by Attorney, iudge- 
ment given for him, and this aſſign- 
ed for error, whether this be error or 
not, | fo. 171 
Error to reverſe a judgement given 
againſt an infant quod capiatur, whe- 
ther this be error or not, fo 172 
Error to reverſe a judgement in an 
inferiour Court, being conceſſum for 
confideratum, and a capiat ur for a mi- 
ſericordia, fo. 179 
The Earldome of Arundel, the on- 

ly Earldome by preſcription, fo. 196 
Error to reverſe a judgement in an 
action of debt brought by an execu- 
tor, and doth not ſay (et profert hic 
in Curia literas teſtamentarias ) whe- 
ther this be error or not, and whether 
this clauſe be matter of ſubſtance, or 
of form, Fo. 200 
Error to reverſe a judgement in 
debt, for that he then was and ſtill 
is an infant within age, whether this 
be a good error, and how the Court 
is to proceed for his inſpection, fo. 205 
Error to reverſe a fine for want of 
Proclamations, the Proclamations 
reverſed, but the fine remains a good 
fine at the common Law, fo. 206 
Error to reverſe a judgement given 

in the Court of Marſhalſie in a Tro- 
ver and converſion, for that none of 
the parties, at that time were of the 
houſhold, whether this be a good 
error toreverſe the judgement or nor, 
fo. 207, 208, 209, 210,211, 212,213 
| | 214 
Error to reverſe a judgement in 
debt, for matter of variance (S.) 
Saxey, alias dictus Saxex, whether 
this be error or not, fo. 216 
Error to reverſe a judgement in 
debt, for that the Defendaar pleaded 
conditiens performed in London, 
whereas it ſhould have been at Coven- 
try, but this being ſo done by aſſent 
of parties, whecher this ſhall be er- 
ror, fo. 216 
A man by will deviſeth land to Re- 
bert his younger fon imperpetuam, 
and after his deceaſe, the remainder 
co 
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to bis Heire Male umperpyet um with 
divers like ee 67 » proximo flio 
eniors, & beredi maſculs imperpetunm, 

; 2 eſtate by this deviſe Rybert 
hath, whether for life, orin Taile, 
„„ fo. 219,220,221, 222,223 


F 


Land given in Frankmarriage by one 
with his daughter, when ſhe, and her 
Husband were both of them infrs an- 
not nubhiles, a divorce at full age ſued 
by che Husband, by this the Frank- 
marriage is deſtroyed, Fa. 2 
A Feoffement by one Coparcener 
of a Mannor, made of the whole Man- 
nor, carrics but a moity, Fo. 4 
What Offences arc Felony, and 
what not, in regardof the place where 
done, fo. 13,14 

Goods morgaged. and not redeem · 
ed, not to be forfeited by outlawry, 

= | 5.2 

A Coppybolder for life builds a 
houſe and dyes, the Coppyholder of 
inheritance pulls this houſe down, con- 
trary to the cuſtome, whether this be 
a forfeiture, and what ſhall be ſaid a 
forfeiture of a Coppyhold eſtate, what 
not, 7e 50, 51,52 
All Franchiſes are derived from the 

One Fee ſimple cannot 


Whar ſhall be ſaid to be Felony, 
and what not, in caſe of a Purveyers 
wrongfull taking within the Statute of 
5. E. 3. cap. 2. and by a Deputy Pur- 
' veyor, f0.96,97,98,99. and what ta- 
king by a Purveyor ſhall be ſaid to be 
felony, and what not, fo 99,99 

As touching Factors, and how they 


are to demeane themſelves in the due 


e, and execution of Au- 
thorities, given to them by their Ma- 
3. Fo. 103, 1o4, 105 
The burning ofa Barn with Corn, 
whether this be Felony by the Com- 
mon Law, or whether only by the 
Starute of 23. H. 8. cap. 1. fo. 112. 
Clergy taken away from ſuch a Felon 
by the Statute, fo.112 
Touching the forfeiture of a Bond, 


being condition to ſell a honſeto I. S. 


before ſale made to him, he ſells the | 


- fo.55-56 | 
depend up- 
on another, by the rule of Law, ſe.63 


the end 


fame to I. D. whether the Bond by 
this be forfeited, e. 117 


| Touching a fine levied by Tenant in. 
Taile, remainder in Taile, whether 


this fine, with warranty upon it, ſhall 


make a Diſcontinuance, or not, fo. 162, 


163, 164, 165, 166, 167 
Leſſee for years rendring rent pay- 


able at Mich. with a condition of re- 


entry for non · payment before Mich. 
the Leſſee is ouſted by a Stranger, the 
Diſſeiſin continues till the day of pay- 
ment, the rent is demanded, and not 
paid, whether the Leſſor may enter 
for a forfeiture, fo 181182 
A man makes a Feoffement to the 
uſe of his laſt Will, whether any thing 
do paſſe by the Will or not, or by the 
Feoffement, Fo. 200 
What ſhall be ſaid to be a forfeiture 

of Coppy hold eſtate, and what not, 
where by the cuſtome a Coppyholder 
may make a leaſe for one year only, 
he makes a leaſe for a year, and ſo de 
awne in annum during the life of the 
Coppyholder, ( excepting one day at 
of every year for the Coppy- 
holder to enter)whether this be a for- 
feiture of his Coppyhold eſtate, or 
not, and what ſhall be ſaid to be a 
torteiture of his Coppyhold, what 
not, Fo. 21 5 
What ſhall be ſaid to be a forfeiture 
and what not, whether Leſſee for life 
makes a leaſe for three lives, whe- 
ther a forfeiture, 7-219, 220, 221, 
222,223 


© 


Whether a Grant is to be qualified 
by the imagination of the Grantor, or 
nor, | Fo. 4 
A man grants a Mannor, which he 
hath not, he is not bound by this 
grant, but by his expreſſe Covenant, 
to perform this Grant, he ſhall be 
bound, | fo. 4 

A grant is good for ſo much as a 
man hath power in him to grant, fo. 4 

The Kings grant, how to be conſtru- 
ed,where it cannot be to a double in- 
tent, ĩt ſhall be according to the Kings 
meaning, ifto a double intent, whe- 


ther the ſame is not void, 7, J, 6 
The Kings Grant made rpon the 
5 falſe 
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falſe ſuggeſtion of the party whether 
it be void, Fo. 
When by conſtruction the Kings 
ſecond grant ſhall begin, there being a 
former Grant in being, and no expreſſe 
words when the ſecond ſhall begio, 
7 Fo. 56 

The Kings Grant good, having a con- 
venient certainty therein, and what 
certainty, is requiſite in the Kings 
grant, Fo, 10, 11 
A Grant of a Rent, and a grant of 


a Common, with the difference be- 


tween them, fo. 18 
A Grant of Land with all Com- 
mons appurtenant to the ſame, what 
Common paſleth by this, fo.18 
A Coppybolder having purchaſed 
the inheritance of his Coppyhold e- 


ſtate grants the ſame, with all Com- 


mons thereunto belonging, whether 
the Common before uſed, when he 


was a Coppyholder, doth paſſe or not, 


fo. 18 
Whether in a Grant, the words re- 
puted, or uſed, as part, or parcell, &c. 


ſhall extend to paſſe Common, fo. 19 


A Grant of a Tenement, with ſuch 
Commons, and profits, as had been 
before uſed by the Farmers, formerly 
the ſame enjoying, whether by this 
Common paſſeth, fo. 19 

A Grant made with a A tatum fuit, 
to a Termor, where good, and how 
far available, 

A Grant made of Common by one 
by the name of Richard Abbot, his 
name being Robert, whether this be a 
good prant, and to what intent the 
name of the Grantor is put in a deed, 


fo-21 | 


A Grant which doth co»/tare de 
perſona is good, fo.21 

A man grants preſent ationem to one, 
Quandocunq; & quonodecung, Eccle- 
ſia vacare contigerit, pro unica vice tan- 
tum; Ac vx oh voluit, & conceſſit, 
that the grant ſhall remain in force 
quouſq;clericum habilem & idoneum by 
his preſentment ſnall be admitted, in- 
ſtituted, and inducted, whether this 
Grantee muſt take the next avoidance, 
or by the clauſe (Ac inſuper) may take 
his preſentation when he will, 1 

27,2 


A grant of a preſentation to one, to | 


be made by him, or his by Aiſltghs, 
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fo: 19 


when he will, this a void grant, being 
contrary to the nature ot an Advow- 
ſon, fo. 27,28 
A grant of a preſent ation to one, noc 
ſaying the next, when this preſent- 
ment is to be made, fo. 27 
A grant of an intereſt,& of an Au- 
thority, and the difference between 
them, | 19.28 
Tenant in Tail grants the next a- 
voidance, and dyes, before the Church 
becoms void, whether the grant be de- 
termined by his death, or not, & whe- 
ther this grant be void, or voidable 
by his death, with the difference where 
the grant is made, of that which is 
parcell of the Entaile, and where it is 
of a thing out of the entaile, 32, 33,35 
By the grant of a Mannor rum per- 
tinentiis, an Ad vowſon appurtenant 
paſſeth, but not by a grant of an a- 
cre of Land parcell of the Mannor, cum 
pertinentiis, Fo. 35 
Tenant in Taile of a Mannor, to 
which an Advowſon is appendant, 
rants proximam ad voc at ionem, (the 
Church being full) and dyes, whether 
this grant be void by his death, 0.35 
Whether a grant by Copy, made 
by a Coppyholder of a Mannor be 
good, or not, Fo. 57,58 
A man ſeiſed of a Mannor and Te- 
nement in Fee ſimple, and alſo 5 
Leaſe for years in the Ville of Dale, by 
deed of bargaine and ſale, doth give, 
grant, bargain, ſell, enfeoffe, and con- 
firm the ſaid Mannor, and all other 
the Lands, and Tenements he hath in 
the Ville of Dale. whether the Leaſe 
for years doth paſſe, fo. 99, 100, 101 
Where the grant of the King 
ſhall be good with generall words, and 
where not but with a ſpeciall recitall 
of the eſtate of the King, Fo. 196 


H 


F Herbage, and what ſhall be a 
good Seiſin of Herbage.,fo 7,9,10 
How an heire of Cuſtomary Land 
in Burrough Engliſh by way of plead: 
ing, is to intitle himſelf, whether to 
lay, propinquior heres, or Punior filius, 
fo. 93. and if the youngeſt ſonne being 
It heire 
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heir in Borrough Engliſh dies, who 
ſhall have the land, fe. 93 
Touching Herriots, and Avowryes 
for a Herriot, what ſhall be a good 
Avowry, and what not, fo. 101, 102 
Touching the nature of Habendums 
where a rent is granted to one, and 
his heirs, Habendum to him for his 
life, and the life of three others, quid 
operat ur by this Habendum, and what 
eſtate doth paſs by this grant, fo. 135 
Touching Honours, and the Ho- 
nour of Perworth, and of Arundel, 
and whether the Honour of Perworth 


is, or may be held of the Honour of | 


Arundel, and how one Honour may 


be held of another, fo. 194, 1957196, 


N 197 
An Honour muſt be drawn, and 
derived from the King, fo. 195 


Whether an Honour may be held, 
or created by a ſubject, fo. 195 
Whether a man may have, an Ho- 
nour, a Barony, or an Earldome by 
preſcription or not, and whether the 
{ame may be held of any, but of the 
King ornot, fo. 195, 196 
Whether an Honour may be with- 
out a Court Leet to it, or not, fo. 196 
Touching the Honours of Dover, 
and of Millingford, and how they are 
holden, ä fo. 196 
Whether other mannors may be 
annexed to an Honour without an Act 
of Parliament, or not, fo. 196 
Whether the King may create the 
Mannor of another to be an Honour, 
or nor, | Fo. 196 
Whether an Honour may be crea- 
ted without an Act of Parliament for 
it | fo. 196 
Whether Appellation ſhall make an 
Honour, or not, fo. 196 
Of what an Honour is to conſiſt 
(F.) of lands liberties, and Franchi- 


ſes, fo. 197 
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A Habeas corpus to the Warden of 
the Fleet, to bring in the body ofa 
priſoner in his cuſtody, who refuſing 
to make his retornanother day, given 
him upon a pain to retorn the body, 

fo. 201, 202 

Touching the word heir, how the 
ſame is to be conſtrued, being nomen 
Collectivum, Fo. 219, 220, 221 


| 
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3 Joynt-tenants of a Mill for 
4X years, one grants his eſtate and 
dies, the other grants, Bargaines, 
and ſells, molendinum ſuum generally, 
and all his eſtate, right, title, and 
intereſt, and Covenants, to ſave the 
vender harmleſs, from all former Acts, 
and diſturbances, with a bond, to 
perform the ſame, the vender evicted 
out of part, brings an action of debt, 
the bond forfeited, for 2,3 
Two Joynt-tenants, ſeiſed per wy, 
et per tout, one of them by deed, doth 
bargain, and fell, totum Baturm ſuum, 
the other dies before the inrolment, 
whether a moity only paſſeth or nor, 
fo. 3 

Two 1 the one grants 
all which he hath, by ſurvivorſhip 
takes upon him to paſs all, and bindes 
himſeif in a bond, to perform it ( with- 
out any words) of as much as in him 
was, by an eviction of part, whether 
the bond is forfeited, 0. 3,4 
Whether Joynt-tenants, as to the 
poſſeſſion of the thing in joynture, 
are not ſeiſed, by entierties, of the 
whole, and of every part equally, 
and whether in right, only of a moity, 
i «2 

A feme ſole demandant inan NR le 
after verdict, and before judgement 
takes a husband, whether this be any 
cauſe to hinder judgement, fo. 5 
A judgement not to beavoided, 
but by plea, no time to plead this, 
between verdict, and judgement, 
after judgement the time is paſt, fo.5, 
- 6, 75 8, 9 

Where a judgement ſhall be errone- 
ous, for matter of variance, and 
where not, and where the partie hath 
a day in Court, and where nor, to 
plead after verdict, and before judge- 
ment, fo. 7, 8 
Touching the courſe in the entring 
of judgements, where the ſame is to 
be affirmed, and where to be reverſed 


fo. II 


> 


Judges opinions after argument, 


not to be ſingled out, to the ſeveral 


points by any Councel at the Bar, 
| fo. 11 


Whether 


Whether ſeveral conſpiracies may 
be joyned in one Declaration, fo. 15 

Not co joyn ſeveral Defendants in 
one action upon the caſe; for ſcanda- 
lous words at the common Law, but 
otherwiſe in the ſpiritual Court, fo. 15 

A Juſtice of peace, where in plea- 
ding he isto ſhew, how he was lo 
made, fo. 15 
No Injunction to be granted by the 


Court of requeſts, to ſtay proceed- | 


ings, in the Court of Kings Bench, 
; fo,20 

Where the husband and wife, are 
to joyn in an action, and where not, 


fo. 21 
Whether an Infant, make, or 
appear by an Attorney, fo. 25 


Whether of the coming of an In- 
fant to his full age, the Court is to 
take notice, or whether the ſame 
ought to be pleaded, fo. 25 
Where ſeveral perſons, are to joyn 
in an action of Covenant, and where 
not. A man bound to three, ſolven- 
dum to one of them, whether all to 
joyn in this action, fo. 26 

Whether a judgement given on the 
Eſſoyn day, be good or not, and 
what pleas may be pleaded on the 
Eſſoyn day, and what not, fo. 3 2, 34, 

35, 36 

No jud gement to be given upon de- 
fault before quarto die poſt, fo. 35 

Whether an Infant be bound by his 
promiſe to pay money for his Cure of 
the falling ſickneſs, fo. 9 

A diſtreſs is taken by the Bayliffe, 
for the parties not appearing at a 
Court Baron, and in an action of 
Treſpaſs brought for this, the Defen- 
dant juſtifies, whether this be a good 
juſtification or not, and where Cat- 
tle diſtrained may be ſold, and where 
not, and where the diſtreſs ſhall be 
forfeited, and where not, fo. 52,53 
In an action of Treſpals, for break- 
ing his Cloſe, chaſing, and driving 
of his Cattle, the Defendant juſti- 
fies quoad intrati onem, et efſugationem, 
and ſaith nothing to the breaking, if 
this juſtification be good or not fo. 64 

A judgement given upon a Demur- 
rer unto a writ of Appeal, ſhall relate 
to the firſt day, a day given by the 
Court for argument thereof, is but 


| 
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only a day of grace, fe. 69 
After Judges have argued a matter 
in Law, and upon argument delive- 
red their ſeveral opinions, and ſome of 
the Judges ſtirred new matter, noc 
moved before at the Bar, nor Bench, 
and upon this new matter, grounded 
their opinions, whether this new mat- 
ter may be argued again at the Bar, 
Judges or nor, 
fo. 81, $2, $3 
An Indictment of murder, the pri- 
ſoner at Bar ready for trial, and 
all challenges releaſed, the jury 
charged to inquire of the fact, who 
found two wounds given, the firſt of 
them to be mortal, of which he di- 
ed, they finde two wounds piven, 
but ſay nothing of the third, there 
being three named in the indictment, 
whether this bea finding according 
to the indictment or not, fo. 86,87,88 
Touching the power of juſtices of 
Niſi prius, and what pleas may be be- 
fore them puis le darrain continuance, 
what not, 1 
An Indictment of murder, being 
quod percuſſit, and doth not ſay (fe- 
lonice percuſſit) whether good or nor, 
and whether the word Aurdravit 
doth implie felonice or not, or whe- 
ther 7uratas eſt doth implie felenice, 
fo. 93 

Whether a man by grant, or by 
preſcription may have an intereſt in 
trees, that grow in aliens ſolo, in 
what caſes, and to what purpoſes this 


may be, and to what not, fo. 93, 94,5 


What ſhall be ſaid to be a good 
juſtification in an action of account, 
againſt one asa factor, baving Jewels 
delivered to him to Merchandiſe, he- 
yond ſea for the beſt profit of him that 
delivered them, 55. 103, 104,105 

Touching Innes, and Ale-houles, 
not to keep an Inne without a Licence 
from the King, not to keep an Inne 
and an Ale-houſe, fo. 109 

Indictment quaſhed, being Collis 
for Colli, but if the partie be outlaw- 
ed before the Coronors, whether he 
may then quaſh the indictment by 
way of exception, or put to his wric 
of error — fo. 109 

Where husband and wife ſhall joyn 
in actions, and where not, whether 
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to joyn in treſpaſſe, quare clauſum fre- 
git, or not, fo. 1 10, 111 
As touching Joyntenants and the 
ſeverance of the joynture, where the 
ſame ſhall be by a diſcent, or other - 
wiſe, and where not, 
Where a juſtification to ſtop the 


ancient lights of another, ſhall be good 


by the cuſtome of London, and where 
not, 5 fo. 115,116 
One is charged for words ſpoken in 
Aidaleſex, he pleads, and juſtifies as 
to words ſpoken in Eſſex, whether this 
de a good juſtification, fo. 115116 
That Judges, and to give judgement 
according to the verdict of the Jury, 
az to the matter by them found, fg. 118, 


fo. 113 


clanſum fregit, the Defendant juſti- 
fies under the Kings Letters Patents, 
(without plead ing (hic in curia prolat.) 
whether this juſtification, thus plead- 
ed, be good or not, fo. 154,155 
What ſhall be ſaid to be a good ju- 
ſtification, and what not, in an Action 
upon the caſe for a Conſpiracy, for 
conſpiring to endite the Plaintiff for 


a ſuppoſed counterfeiting of a letter 


contrary to the Stat. of 33. H. 8.cap.1. 
and whether the grounding of an In- 


dictment, and the proſecution there- 


upon, upon the ſuſpition of others, and 
not upon the parties own ſuſpition, 
whether this juſtification be good, or 
not, | f0.149,150,151 


7 119 | Where a Judgement finall ſhall be 
An Indi&ment, having the word | given, and Where not, but a common 


dedit, but not percuſſit, whether good, | 
f 4 124 in a Writ of right, and where, and in 


or not, | 

Touching Iarollements of Charters, 
and the inrolling of Prince Henries 
Charter of his creation to be Prince of 
Wales, | 70. 133 


Where the Husband and Wife are 


to joyne in an Action, as in an Avow- 


ry for rent, due before and ſince the | 
| and the difference where the ſame is 
upon generall default, and where there 


marriage, and in other Actions, and 
where not, | Jo. 135 

A treſpaſſe to be 7. Mui, the De- 
fendant juſtifies the treſpaſſe done 10. 


Mui, and concludes with this (which | 


is the ſame treſpaſſe) whether this be 
a good Juſtification, or not, fe. 138 
Whether a man may juſtifie, and 
plead in defence of murder, or not, 
0. 141 

In treſpaſſe for breaking and en- 
tring his houſe at 11. of the clock at 
night, and carrying of him before a 
Juſtice of Peace, the Defendant being 
a Conſtable juſtifies this by force of a 
Warrant to him directed by the Ju- 
ſtice of Peace ſo to do, whether this 
be a good juſtification, or not, and 
what ſhall be a good juſtification in 
ſuch a caſe, what not, f0.146 
Touching a Juſtice of peace, and 
the execution of his Warrants by a 
Conſtable , for. bringing one before 
him, how he is to make his Warrants, 
and what to expreſſe in them, and 
whether he is not to expreſſe the cauſe 
what it is for, in his warrant, fo, 146 
In an Action of Treſpaſſe, Quare 


judgement upon default of the Tenant 


what caſesa Judgement finall ſhall be 
given, and whether the ſame may be 
given againſt an Infant, and in what 
caſes upon default, after the miſe joyn- 
ed in a Writ of right, and whether 
a judgement final, upon a default, ſhall 
be given without a Petit cape or not, 


is an imparlance, and a default 0. 159, 
160,161,162 
Touching Inrollements of Deeds of 
Deeds of Bargaine and ſale by the ſta- 
tute of 27. H. 8. cap. 16, and the re- 
lation of the ſame, fo. 163 
Whether an Inkeeper may retaine 
a Horſe,from the true owner, demand- 
ing of him for his meat, till he be paid 
for, the horſe being there left by a 
ſtranger unknown to the true owner 
or not, fo. 170 
Whether a jadgement, quod capiatur 
may be given againſt an Infant, or not, 
and where an Infant ſhall be impri- 
ſoned, and where not, fo.172 
Where Judges are to take notice 
of particular uſages in ſeverall places, 
and where not, o. 175,76 
Where an Indictment upon the Sta- 
tute of 8. H. 6. cap. 9. for a forcible 
entrie ſhall be good without ſaying, 
adtunc, & ibidem re ſtitutus, and where 
not, fo. 177 
Judgenfent in an inferiour Court, 
conceſſur eſt, for conſideratum, and 


quod 
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quod capi atur, for quod /it in miſeri- 
cordia, whether good or not, fo. 179 
After ſeveral verdicts an in junction 
granted out of the Chancery prohibi- 
ting the partie to pray his Judge, 
where judgement ſhall yet be granted 
upon prayer of the Councel, and 
where not, but by prayer, fo. 182 
An Ind ictment for a Riot, againſt 
ſeveral perſons named, and J. S. of 
Huttoſt, and no addition of place for 
the reſt, whether this indictment be 
goed or not, Fo. 183 
Where a judgement general ſhall be 
given againſt an Adminiſtrator, quod 
recuperet debitum de bonss teſtatoris, 
and not a conditional judgement (S.) 
ſi tantum, 0, 187 
An indictment againſt the Lord 
Faux, for refuſing to take the oath 
of Allegiance, for which judgement 
given againſt him according to the 
Statute of 16. K. 2. cap. 5. to be in a 
premunire, fo. 197, 198, 199 
Indictment upon the Statute of 8. 
H. 6. for a forcible entrie into a Rood 
of land, or into half a Rood of land, 
whether this indictment be certain or 
not, fo. 201 
Indictment for erecting of a Gate 
apud Horneſey in Com. Middleſex, 
in via regia ducent. unto Hygate, not 
ſhewing in what County Hygate was, 
whether Middleſex being in the mar- 
ent aides this or not, 203 


Indictment for murder, — dans ci- 


dem unam plagam mortalem, not 
ſhewing any certain time when the 
blow was given, and that languebat 
41 2. die Februarii uſque 13. die Fe- 
bruarii, and fo both the dayes inclu- 
five, and no day laid at all of his 


death, quo quidem 13. die Februarii 


inter horas quartam, et quintam, obiit 
whether this indictment be 
good or nor, for this incertainty of 
the hour, with the difference between 
Indictments and Appeals, upon the 
Statute of G louceſter 6. E. 1. cap. 9. 
and no place ſhewed , where the 
ſtroke was given, whether he ſhould 
have ſaid in the concluſion, and ſe he 
killed him, odo et forma prout or not, 
203 

Indictment of murder, gave him 


unam pla gam mortal, and no place 


| 
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named where the ſtroke was given, 
ef quod eo iſtu infkanter obiit no 
time, when, nor length, nor breadth 
of the wounds, whether this indict- 
ment be good, or not, fo. 203, 204 
Indictment for a Reſcous, with 2. 

ct armis, whether good, or not, 
| Fo. 204 

An Indictment upon a preſentment 
for a Naſans, laid to be in 272 regia, 
not ſhewing where the place is, nor 
in what County, whether good or 
not, fo, 205 
Whether an Infant bringinga writ 
of error,to reverſe a judgement given 
againſt him in an action of debt, be- 
cauſe he then was, and ſtill is an In- 
fant, whether in this caſe, he is to be 
inſpected by the Court, as in caſe of 
error by him brought, to reverſe à 
fine or not, and what the Court is to 
do in this caſe, as concerning the 
Plantiff in the action of debt, fo. 206 
An Indictment upon the Statute of 

8. H.6. cap. 9. fora forcible entrie, 
the Statute miſ-recited, being that 
the fine was thereby given, domino re- 
gi, and the indictment was ditto do- 
mino regi, whether this be à good 
indictment with this variance in it, or 
not, Fo. 218 


K 


He King cannot take, but by 


matter of record, fo. 33,34 
The King the original of all Fran- 
chiſes, Fo. 55, 56 


Whether Kings, in antient times, 
did uſe to put fcals to their grants, 
and with a certain date, or not, 

fo. 195 

Whether Stephen during the liſe of 
Made his mother was, or could be 
King, and whether he was not King 
by uſurpation, Fo. 195, 196 

Whether the King may create a 
mannor, of another to be an Honour, 
or a chaſe, to be a Forreſt, or not, 
fo. 196 

Whether the King may create an 
Honour, without an Act of Parha- 
ment for it, or not, fo. 196 
Where the Kings grants ſhall be good 
without ſpecial recitals of the eſtate of 


the King, and where not, with the 
difference 
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difference where the matters granted | 


do operate by way of diſcharge, and 
where to raiſe a charge upon the De- 
meſnes in his hands whether this be 
good without a ſpeciall recitall, or 
not, e fo. 196 


L 
1 made to Husband and 


Wife, the remainder for 41. years 
to the ſurvivor of them, neither of 
them can ſay certainly which of them 
ſhall have this leaſe in remainder, it 
being uncertain which of them ſhall 
ſurvive, | Fo. 62 

A man ſeiſed of a Mannor, and Te- 
nenement in fee ſimple, and alſo poſ- 
ſeſſed of a leaſe for years in the Ville 
of Dale, whether by a grant in theſe 
words, give, grant, bargaine, ſell, en- 
feoffe, and confirm the Mannor, Te- 
nements, and all other the Lands and 
Tenements hee hath in the Ville of 

Dale, whether the leaſe for years doth 
paſle, or not, fo. 99, 100,and 101 

Touching 
of London, for ſtopping up of the an- 
tient lights of another. fo. 1 15, 116. and 
the pleading of the ſame where good, 
where not, 115,116 

A Leaſe made by a Corporation to 
try a Title how the ſame is to be done 
by them, and executed by their At- 
turney;by letters Atturney, fo.119,120 

A Leaſe made to one for the life of 
J. S. & afterwards the ſame leaſe is con- 
firmed to him for his own life, whe- 
ther this be now good to him for his 
own life, & whether his own life ſhall 
not be greater to him, then the life of 
another, fo. 136 

If a leaſe be made to one for his 
own life, and the ſame afterwards 
confirmed to him for the life of ano- 
ther, whether this be a good confir- 
mation, or not, fo. 1 36 

Where a leaſe is made to begin a 
die datut, and where ;it is a dats, 
where the day ſhall be taken exclu- 
ſive, and where not with the diffe- 
rence, where an intereſt is to paſſe, and 
where not, but matter of accounts, and 
that by deed dated, a die datus or 4 da- 
tu, fo. 177 
Touching London, and the cuſtome 


M 
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on, and the cuſtome 


of London, in caſe a Horſe at an 
Inne eats more then he is worth, the 
ſame to be praiſed by his next neigh- 
bour, and ſold for payment of the mo- 
ncy, whether a good cuſtome, fo. 207 
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Orgaged goods, not redeemed, 
not to be forfeited by outlawry, 
ſo. 29 

Touching a Mannor, the ſeverall 
kinds, a Nominall Mannor, and in re- 
putation where one Mannor may be 
held of another, by what name a Man- 
nor may be obtained,and by what not, 
where by the name of Land, and of a 
Knights Fee, and by the name of acres 
of Land, fo. $4,555 56, 57. 58. and 
there where one Mannor may 
be parcell of another, fo. 54, 55,56, 
57,58. and whether a Coppyholde 


Mannor may be a Mannoryfo.5 5,56. & 


whether one Mannor may have two 
Court Barons, o. 55,56 
What a Tenant at Will of a Man- 
nor may do, and what not, 7. 55, 56, 
Whether a cuſtomary mannor may 


be held by Copy, Fo. 50 
A Mannor not to be made at this 
day, fo. 56 


What Fact ſhall be ſaid to be mur- 


der, and what manſlaughter, fe. 86, 97 


The ſeverall kinds of Manſlaughter, 
Fo. $6.87 

Where upon a challenge ſent and 
accepted of, and one of the parties 
killed, where this ſhall be murder, 
and where nor, fo. 86,87 
Where malice apparant ſhall make 
murder upon the ſudden ſtabbing of 
another, fo. 86. and where malice im- 
plyed ſhallmake the fact of killing to 
be murder, as the killing of a publike 
Officer, — Fo. 87 
Stabbing made murder by the Stat. 
of x. Jac. cap. 8. this was murder at 
the Common Law before, fo.87 
Murder by poyſoning by the Stat. of 

I. Jac. cap. I 2. all wilfull killing taken 
as wilfull murder, and fo of malice pre- 
penſed, fo. 87 
Whether ia moderata miſericordia 
may be had, for the unreaſonableneſſe 
of a fine being affirmed, or not, fo. 125 
Whether the word murdravit in an 
Indictment 
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Indictment may ſtand for manſlaugh- 
ter or not, and where it may be ſo ta- 
ken (being without ex malitia ſua 
precogitata) and where not, fo. 143, 
Touching Mi ſnomer, and the plea- 
ding af, whether it may be pleaded 
after iparlance, or after judgement, 
or not, | "> JG 264 

Touching the Mannor of Perworth, 
and whether the ſame is held of the 
Honour of Pet worth or not; and how 
the ſame is held, 9. 194, 195, 196, 197 

Touching the Court of Marſhalſie, 
the dignitie, and antiquity of the 


Plantiff, at his return from Lander, 
with this difference, when it reſts up- 
on a matter to be done, between the 
parties themſelves, and where it is to 
be done by ſtranger, - fo. 44 

Where notice is to be given unto 
a priſoner, upon the filing of a De- 
claration apainſt him, of the whole 


proceedings againſt him, before 


judgement entred againſt him upana 
nihil dicit, that he may retain an At- 
torney, or have a Copie of the De- 
claration, and what the rule of the 


Court is in ſuch a caſe, fo. 186 
Whether a Plantiffe may be Non- 


ſame, of what matters, and how they | ſuited after a confeſſion of part of the 
are to hold plea, and in what not, debt, and a judgement for this, and a 
and touching the ſeveral Statutes con- wager of Law for the reſidue, when 


cerning the Court of Marſhallic, | 
and how they are to be bounded, and 
within what limits, fo. 207, 208, 209, 
210, 211, 312,213, 214. with diffe- 
rence there between the Court of the 
Marſhalſie, and the Court of Kings | 
Bench. | 
The Court of Marſhalſie, a Gourt 
by preſcription fo. 208 
I be Court oſ Mar ſhalſie inferiour 
to the Kings Bench, the Common 
Pleas, and the Exchequer, fo. 209 
The Court of Marſhalſie is a 
bounded Court, fo. 210 
Notice, how far, to be taken by 
ſtrangers of a private by Law, or or- 
dinance made by a corporation , 
| fo. 11, 12 
Where notice upon a promiſe is to 
be given, and where not, with the 
difference, where the thingto be done 
is executed, and where executory, 
Fo. 1 2. 13 
Where notice, is the ground of the 
action, there notice is to be given, 
but where the thing to be done reſts 
in the equal knowledge of the parties, 
there no notice to be given, fo. 12 
Where a penaltie is to be recovered, 
there no notice, but otherwiſe where 
damages are only to be recovered, 
with the difference where notice is no 
part of the promiſe, but a conſequent, 
foe 124 13 
Where notice is to be laid inthe 
Declaration by the Plantiff, and 
where not, in an action upon the caſe, 


| 


upon a promiſe to pay money to the 
| \ 


che Defendant comes to wage his 
Law, whether the Plantiffe may be 
Nonſuited, as to this, or not, fo. 194 


O 


He office of a Parker, and what 
ſhall be ſaid to be an exerciſing 

of bis office, and what not, fo. 8 
An offence to be examined after 
the death of the partie, where it may 
be, and where not, 0.14 
Touching offices found for 'the 
King by the Eſcheator, where the 
ſame is, virtute brevis, and where 


ex officio , virtute officts, without 


writ, and the difference, and as 
rouching the poſſeſſion of the King 


thereby, fo. 34 


Who ſhall be faid to be an Officer 


to the Court, *for to retorn writs, 
whether the old Sheriffe, or the new, 
and to what purpoſes the old Sheriffe, 
remains an officer, to make retorns 


after a new Sheriffe choſen, fo. 70 


and how far the new Sheriffe is an of- 
ficer to make retorns, before delive- 
ry of the priſoners, by the old Sheriff 
unto him, fo. 70. and whether after 
a new Sheriff choſen, the old Sheriffe, 
remains any officer to the Court or 
not, as to the making of any retorns, 
75. 7o. and in what caſes a proces may 
be awarded to the old Sheriffe, fo. 70 
and in what not, the old Sheriffe re- 
mains an officer to the Court, till he 
be diſcharged by a writ, de exonerati- 
one vfficii, fo. 72, and where a D. 

| ſtring as 


32 To 8 85 
PPP (( 
1 23.09 
. ö 

ä 


Is 


In Alphabetical Table. 


ads . 


What Pleas ſhall be good, and what 
not, before judgement, or at the day 
ad journed, fo 8, 10 


ſtring as ſhall go to the Old Sheriff, & 
where not. 7.72 
Jo what purpoſes the Old Sheriff 


remaines an Officer to the Court, after 
a new Sherif choſen, and to what not, 


6; fo 73,78,79 


. Touching occupancy, and where a 


man ſhall enjoy Land, as a ſpeciall oc- 
cupant, and where not, fo. 135, and 


where an eftate granted, ſhall be 


continued by way of occupancy, and 
where not, Fo. 135, 136 


Whether an occupancy ſhall be of a 


Rent, or of an eſtate created by act 
of Law, Fo. 136 

Touching the ſeverall kinds of oaths 
to teſtifie true allegiance to the King, 
fo. 198, 199 


p 


„ 5 the point of pleading in 
debt for arrerages of rent refer- 
red payable, at the two Feaſts of 
Lady day and Mich, or within ten 
dayes afer by equall portions, fo.1 

Preſcription deſtroyed by a pur- 
chaſe, a Common claimed by preſcrip- 
tion is gone with the preſcription, 


n 


fo. 2 
A Preſcript ion pleaded in this man- 
ner, Talis eſt conſuetudo, Fo. 2 


A Preſcription cannot be thusple ad- 
ed after a purchaſe, which extinguiſh- 


informations Fo. 8, 10 
A Prohibition to ſtay a ſuite in the 
Spirituall Court, upon a Spirituell pre- 
ſcription lyeth not, . 16, 17 
The Stat. of 13. Elix. cap. 8. plead- 
ed for to avoid payment of a debt 
due by Bond for uſury, „ 75.17 
Preſcription by a Tenant fer years, 
(by a ſitatum fuit) to have common 
of Turbary and Limeſtones, as appur- 
tenant to his Tenement in the waſte of 
the Mannor, | fo,17 


An antient Tenement preſcribes 
to have Common to his Tenement in 


the Lords Waſte, which Tenement is 


ſevered from the Mannor, the Mannor 
and Tenement in the Lords hands, 
grants the tenement with all Commons 
appurtenant, whether the Common 


doth paſſe, fo. 18 
A Preſcription, how to be made good 
by pleading, fo.18 


A Termor preſcribes to have Com- 
mon, whether this be a good Preſcrip- 
tion, | _ fo. 18,29 

Where a Coppyholder preſcribes to 
have common in the ſoile of J. S. and 
where in the Waſte of the Lord, and 
how the preſcription is to be, and 
where he may preſcribe, with a Aſſta- 


cth the ſame, fo.2 
Of Letters Patents, how to be con- 
ſtrued not to be void, if by any con- 
ſtruction they may be made good, 5,6 
The Kings Patent good, where he 
15 not deceived in his Grant, and what 
conſtruction is to be made of Letters 
Patents, fo. 5, 6, 8 
Abatement of a Writ pleaded with 
the difference, where it is abatable, and 
where abated in facto, which is plead- 


able at any time, fo. 7 
Pannagium defined, 70. 7, 859 
What ſhall be a goed ſeiſin of Pan- 


nage, fe 9.759 


Conſtruction of Letters Patents, and 
of recitals in them, and where for a 
miſrecitall, a Patent ſhall be void, and 
where not, and where void for a miſ- 


| 


tum * 75. 19 
A Preſcription, in alieno ſolo, non in 
proprio ſolo, where good, and in what 
manner a Termor may preſcribe, 
fo. 19 

A Preſcription with a Aſitatum fait, 
annexed unto the eſtate of a Termor, 
whether good or not, . 19 


A Prohibition to the Court of Re- 
queſts for injoyning of a Creditor to 
give a time to his Debtor to pay his 
debt upon ſecurity given, Fo. 20 


Priority of ſuite in the Court of Re- 
queſts, and in the Kings Bench, the 
difference between them, as to the 
granting of a Prohibition, which the 
Court of Kings Bench may do, upon 


cauſe, though priority of ſuite there, 


: Fo. 20 


What ſhall be ſaid to be a good 
plea in an Action of Debt brought 
againſt an Executor or Admini- 

| niſtrator, 
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ſtrator for rent, 5 fo. 23 
Touthing grants of Preſentations 
to Churches in ſeveral kindes made, 
and when to be taken, f. 27, 28 

When Grantee ſhall have electi- 
on to preſent, and when not, fo. 27, 28 

Touching pawns, and pledpes, 
and tendets, by way of redemption, 
when, and to whom, the ſame is to 
be made, and where a refuſal is, of 
the money tendered, what is 
wrought by this, and who is to re- 
deem the ſame, fo. 29, 30, 31 

A man pledges goods, and is attain- 
ted of Felony, the King not to have 


the goods, without paying of the mo- 


ney, afrer the goods pledged in 
whom is then the propertie, 7e. 29 
A man pledges goods, and after 
he is outlawed, during the outlawry, 
he cannot redeem them, fo. 29 
A pledge bailed to a third perſon, 
no intereſt by this paſſeth to the bai- 
lee, | Fo. 30 
Goods pledged, the partie to 
whom, before redemption, bails che 
700ds over, makes his executor and 
ies, whether the tender is to be 
made to the Executor, or to the Bai- 
lee, Fe. 30,31 
A man pledges goods, being 60 
peritura, the goods periſh, the mo- 
ney tendered, who to bear the loſs, 
þ e. 30, 31 
A man pledges goods, tenders the 
money to redeem them, which is 


make his Maſter a juſt acconnt with- 
out imbezling, and if he did not upon 
proof made, he would pay the fame 
within 3. moneths after demand; De- 
fendant pleaded, that he had imbez- 
led nothing, no proof made, nor any 
notice, or demand, whether 2 good 
plea, what manner of proof to be 
made, how, and when, 5. 40, 41 
Lands given to two, provided 
that one of them ſhall not take any of 
the profits, a void proviſo, and re- 
pugnant, = fe. 42 
The poſſeſſion of a termor, is the 
poſſeſſion of him in the remainder, 
OE T6. 43 
Whether a poſſeſſio fratris may be 
of a Coppihold eſtate, Fe. 42 
Where a general plea of perfor- 
mance ſhall be void for incertainty, 
for not ſhewing, what he had paid, 
nor when, Fo. 43 
A man deviſeth 5. I. to his ſon, 


| 


takes his wife Executrix, and dies, 
ſhe takes a ſecond husband, who up- 
on forberance of ſnir, doth promiſe 
to pay the Legacie, in an action for 
this brought, the Defendant pleads, 
that his wife was dead before the pro- 
miſe, whether this be a good plea, 
to free the Defendant, fo. 44, 45 
Whether a pariſh may be in a 
Town, ora Town ina pariſh, fo. 60 
whether a pariſh may bs of a place, 
and ofa Town, ornot, a pariſh, ef 
locus, fed non villa, fo. 60, 61, in 


refuſed, the debt ſtill remains a debt, 


for the which an action lieth, as in | 


caſe of a bond, fo. 31 
Acceptance of a feofment in per- 
formance of a promiſe, after a breach, 
and before the action brought, whe: 
ther this be a good plea, in diſcharge 
of the action being made, and ſo ac- 
cepted of in full ſatisfaction, and diſ- 
charge of the promiſe, Fo. 38.39 

In an action upon the caſe, upon a 
promiſe to pay ſo much for a Cure 
of the falling ſickneſs, Defendant 


Cornwal, 20. Towns in one pariſh, 
fo. 60 

In debt upona bond, conditioned 
to pay money to the Plantiffe, on 
the birth day of the firſt child of rhe 
Obligee, ſets forth, that the childe 
was horn, and the money not paid, 
the Defendant pleads in Bar, that be- 
fore the birth ofthe childe, the Plan- 
tiffe accepted of rhe Defendant one 
Load of Lime, in full ſatisfaction of 
the ſaid debt, and in full diſcharge 
difte ſcriptæ Oblig ationis, whether this 


pleads, that at the time of the pro- 
miſe, he was within age, no good 
plea, being as neceſſary for him, as 
his meat, and apparel, fo. 29 

Debt againſt the father, upon an 
apprentiſes bond, conditioned. that 
his ſon beiug the apprentice, ſhould” 


y 


be a good plea in Bar or not, fo 66, 67 
A Probibition to ſtay a ſuĩt in the ſpi- 
ritual Court, where the Parſon ſued 
one of his pariſh for hindecing of him 
in his way, in carriage of his Tithes, 
with the difference where the right of 
the way is in queſtion, and where not, 

K k but 
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but is interrupted, in the way ſet out 
for him, and whether in ſuch a caſe 
he may ſue in the ſpiritual Court, up- 
on the Statute of 2. E. 6. cap. 13. or 
not, en hs fo. 67,68 

Touching pledges, and the finding 
of Pledges, and being omitted, whe- 
ther the partie may at any time, and 
in Court enter Pledges, and whether 


Pledges may be found, after the Bill 


abated, with the difference where 
the partie comes in as in cxſtodia Ma- 
reſcals, and where it is in an Origi- 
nal action, or writ, that the entring 


of pledges is in the diſcretion of the 


Court, and whether the ſame be mat - 
ter of form, or not, fo. 744 75. with 
the difference between a Bill, and a 
writ, fo. 74. and whether the entring 
of pledges, may be aſwel done in 
Court as to the Sheriffe, fo. 74. if the 
partie appears, whether he may not 
put in Pledges in Court, fo. 74,79 
A Pardon in caſe of murder under 
the privy, and great ſeal pleaded, 
and prayed to be allowed of, the 
which being read, was allowed of by 
the Court, and the priſoner diſcharg- 
ed, | fo. 8 
A plea good to a common intent 

is ſufficient, fo. 89. otherwiſe of a De- 
claration, | fo. 89 
Whether a void preſentment ſhall 
be made good by a conformation, or 
not; | fo. 91 
Touching words, and the expoſi- 
tion of them, as breverempus,and pau- 
lulum tenipus, and Fempus convenient. 
fo. 91,92 

What pleas may be pleaded before 
the Juſtices of Niſi prius, pars le dar- 
rain continuance, and what not, and 
where ſuch pleas are to be pleaded, 
5 fo. 92, 93 
How in pleading, a cuſtomary heir 
in Borrough Engliſh is to intitle him- 
ſelf, whether he is in pleading to ſay, 
propinquior hæ res, or Iunior filius fo g3 
A man preſcribes to have common 

of Eſtovers, to be ſpent in his houſe, 
and doth not in pleading aver it for 
to be Antiquum meſſuagium, whether 
this be good or not, fo, 94, 95 and 
where the houſe is new, built, whether 
to ſhew that the eſtovers were ſpear 
in the old chimneys, not in the new, 


| A Purveyor takes. timber Trees, 
propeer uſum domini regis, without 
prayſing of them, which were cut 
down by the owner, for his own uſe, 
for which taking the Purveyor indict- 
ed for felony, upon the Statute of 5. 
E. 3. cap. 2. whether this be felony, 
and touching Purveyors, what they 
may do, and what not, fo. 96, 97,98, 


99. this being done by a deputy Pur 
veyor, what he may do, and what 
not, fo. 96, 97, 98, 99. and in what 
caſes, and from whence a Purveyor 
may take wood for the King, and 
whether he may take the ſame, out 
of a Wood-mongers Wharf or not, 
fo. 97 and whether he may take the 
ſame, being of the proviſion, of a 


private man made for himſelf, fo. 97. 


and whether a Purveyor may cut 
down wood growing, or meddle with 
the freehold of another, fo, 97, 98. 
where a private man cuts down for 


himſelf wood to ſell, whether a Pur- 


| veyor may take this for the King, fe. 


97. Purveyors cenſured in the Star 


Chamber, for ſelling of Timber with- 


out the will of the owner, and been 
adjudged to loſe their ears for it, 
| fo. 98, 99 

The Defendant an Adminiſtrator, 
pleads in Bar to an action of debt, 
that he hath nothing in his hands, 
but only to ſatisfie a Statute, which 
was for performance of Covenants, 
not broken, but kept on foot to de- 
fraud Creditors, whether this be a 
good plea, fe. 101 
Where a plea by way of juſtificati- 
on by a factor ſhall be good, and 
where not having Jewels delivered to 
him, to Merchandiſe beyond fea, in 


him, fo. 103, 104, 105. and where 
the Defendant is to ſwear his plea, 
and where not, Fo. 104 

Whether an oath taken in the 
Court of requeſts, in a matter there 
depending concerning matter of free- 
hold, ſhall bring a man in danger to 
be puniſhed in the Star Chamber for 
perjury, or not, fo. 107,108 

A Prohibition to the Councel at 
Tork, for holding plea, in a replevin, 
and Avowryes, triable by the common 
Law, Fo 9. TIO 


fo. 94, 95 


A Prohibition 


an action of account brought againſt 
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A Prohibition to the ſpiritual 
Court, for proving a will being for 
Land, and Goods, whether they may 
prove the ſame there for the goods, 
or not, 7. 111 


Touching the pleading of the Cu- 
ſtome of London for ſtopping of the 
antient lights of another, whether the 
ſame be good, or not, and in what ca- 
fes, 1155116 


Touching a Preſcription, to digge 
the ſoile of an others Land, to faſten 
ſtakes to dry his nets, being à Fiſher- 
man, whether this be a good preſcrip- 
tion, or not, Fo. 116 

A Prohibition to the Spiritual 


Court for trying the validity of ailign- 


ments of Leaſes belonging properly to 
the Common Law, fo. 128 

Touching the Prince who is mats 
Duke of Cornwell, but by Charter 
created Prince of Wales, and Earle of 
Che lter, 75. 133 


A man hath rent in right of his wife, 
part of it behinde before the Marriage, 
dam [ola fuit, part after, how this is 
to be pleaded in an Avowry made for 
this, fo. 136 


The Plaintiff in Action of Cove- 
nant for not performance of Artides 
of agreement, touching the meaſuring 
of ground to be Demiſed, for breach 
ſets forth in his Declaration, that the 
Defendant von permitteret admeaſu- 
rare, and pleads that ( quoddam ſtag- 
num) not ſhewing in what Town the 
ſame is, there being two Towns, whe- 
ther this Declaration be good, or not, 
whether he ſhould have ſaid (Non per- 
miſit) fo. 139 

In an Appeale of Manſlaughter, the 
Defendant pleaded a former convi- 
ction before the Juſtices at Yorke, that 
he there prayed his Clergie, and had 
the ſame allowed him, and pleads over 
(Quoad feloniam, & murderum non 
Culp. Whether this be a good plea, or 
not, 70. 141,142, 

| 143,144 

Whether a Priſoner being in exe- 
cution for debt, and having too 
much liberty without any reſtraint, 


— 


whether upon the motion of the party 
to have him in artta cuſtod: he ſhall 
be kept in fetters, and whether a pri- 
ſoner ſhall be kept in fetters, being not 
in priſon, for a criminall offence, or 
not, | 7. 145 145 


Where a pleading of the Kings Let- 
ters Patents, by way of juſtification in 
in treſpaſſe (without pleading hic 
in curia prolut. ) ſhall be good, or not, 

fo.1 545,1 5 5 


In pleading of Letters Patents, what. 
rules to be obſerved, and upon whac 

differences, and whether to plead the 
place where made, with the date of it, 
and where to plead (hic in curia pro- 
lata) and here not, with the difference 
where the firſt Patentee aſſigns over 
his whole intereſt,and where but part, 


154,155 


In an Action upon the Caſe for a 
promiſe, being chat the Defendant for 
good © conſideration, did promite to 
appear at the next Aſſiſſes, and to ſave 
the Plaintiff harmeleſſe, there from a 
Recogni zance, entred into by him for 
his appearance, there the Defendant 
: pleads performance by procuring a 
Certiorars , to remove and certifie the 
Recogniſance, whether this be a good 
| plea, & 'performance of the promiſe 
or not, and whether he ought ro ſhew 
the place where the Certiorari was 
delivered, and that it was at the next 


Aſſi ſes, Fo. 155, 156 


* Touching a preſcription and uſage 


by Coppyholder for life, to cut down 
Timber-trees on his Coppyhold Land, 
where the ſame ſhall be good , and 
where not, and where a preſcription 
ſhall be ſaid co be apainſt reaſon, and 
ſo void in Law, and where not, fo.158 


Where a Procedendo is to be grant- 
ed, and where not to proceed in the 
Court of requeſts, to be relieved a- 
gainſt an Executor to have a Bond 
delivered up, the money being paid 
to the Teſtator, and his promiſe to 
deliver the Bond, Fo. 158 
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A Prohibition granted to the Spi- | 


rituall Court, for medling there with 
the Precin& of Pariſh Churches, and 
whether they there may judge what 
ſhall be ſaid to be a mans Pariſh 
C horch, or not, fo.159 

A Prohibition to the Spirituall 
Court for a ſuite there for tithe Her- 


bage for ſaddle Horſes, F. 171 


What ſhall be ſaid to be a depar- 
ture in pleading, and what not, and 
the difference where the pleading doth 
purſue, and fortifie the former matter, 
and where not, but new matter, fo. 176, 

177 
A Prohibition to the Spirituall 
Sourt for queſtioning there the vali- 


dity of an, induction triable at the 


common Law, whether this be a cauſe 
of Prohibition, or not, - . 179 

A Preſcription for every Houſe- 
holder in Dam. to have Common of 
paſture in an other Ville, whether this 


be a good preſcriptien, or not, fo. 183 


Whether Miſnomer may be pleaded 
after impar lance, or after judgement, 
or not, 70. 184 

When a Plea pleaded, and entred, 
may be amended, or a new plea plead- 


ed, and where not, fo. 1 86 
Where Preſidents and Uſages are 
to guide a Court, | 7. 188 


Prohibition to the high Commiſſi on 


Court. in cafe they hold plea for mat- | 
ter of 1ncontinency, Fo. 188 


Where a poſſibility of a Term ſhall 
be to you, and extinct by the death of 
the party that had it before it fell, and 
where not, fo. 191, 192,193,194 

A Protul1:ion to the Spiricuall 
Court, for proving of a Will,there be- 
ing a Will of Land, and of goods,whe- 
ther in ſuch a caſe they are to meddle 
with the probate of it for any part, or 
not, whether the probate of a Will 
there for Land, be any evidence to a 
Jury, or not, o. 199, 200 

What Pleas ſhall be good after the 
Darraine continuance, and what not, 
and whether a releas of all Actions 
and Demands may be there pleaded, or 
not, 6.205 

Touching the priviledge of the 
Kings Bench, by priority of ſuite, one 
being arreſted by a Latitat upon a 
Bond of 2000, for 10co. |, for Land 
ſold, the money in Court before the 


— 


return of the Writ, an Attachment 
out of London, againſt the party, and 
arreſted for other debts, whether ſhall 
now have the priviledge, fo. 217 & 


| 218 
Q_ 


Ho Warranto , the Defendant 
| claimed to hold, and keep a 


Court Baron, having no Mannor, but 
Nominall, and in reputation, and for 


what a Quo warranto being the Kings 


| Writ, lyeth, and for what not, fo. 5 4, 


J 5.56, 7,58 

Quo warranto the Defendant cla im- 
ed certain Liberties, within the Town 
of Perworth, as the Bailywick, the 
keeping of a faire and Market there, 
and the ordering of the Market, and 
takirig of Toll, of all, &c. with the ju- 
ſtific ation thereupon under the Title 


of the Earl of Northumberland, fo. 194, 


195,196, 197 
R 


Ent reſerved, payable yearly, by 
equall proportions , at Lady 
day, and Mich. or within ten dayes 
after any of the Feaſts, within the 
Term, whether due on the Feaſt day, 
or not till the tenth day after, fo. 1 

Rent reſerved payable out of the 
Term, is no rent, ” fo. I 

Rent reſerved, remains a duty, after 
the Leaſe ended where it is reſerved 
payable, at the Feaſt dayes, or within 
tem dayes after, 9.1 

That ſuch a Rent is due at the Feaſt 
da y, and the ten dayes are only liber- 


ty given for the benefit of the Leſſee, 


Fo. I. 


That ſuch a rent thus reſerved, is 
demandable on the laſt day, for the 
laſt payment, the Leſſee is not to have 
the the 10. dayes, the ſame being out 
of the Term, 6 Fee. 1 


Tonching the reparations of the 


Mother Church, where a Chappell of 
eaſe ſhall be taxed, and, where nor, 
: N o. 16,17 
Touching the reparations of a 
Church, what lands to be charged, and 
how and what perſons, o 20 


How far a man is to be charged for 
reparations of the Church, & how far 


for the ornaments, & in what regard, 
fo. 20. Iouching 


eee 


SIPs e RE TA e 


_ tified by Commiſſioners, a writ be- 


he is to loſe thereby, 


them, the woman tenant for life, was 


12 
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Touching Relations, and the force 
of them, and when, and how far, a 
grant ſhall be made good by Relation, 

fo. 33 

To whatiday, a judgement given 
in full Term ſhall relate, the ſame to 
relate to the firſt day, fe. 35 

Touching returns made by Sheriffs, 
by the old Sheriffe, after a new one 
made, what returns fhall be good, 
and what not, made by—--to him, 


— 


or not, 75. 174 

A Releaſe of all actions, and de- 
mands where the fame ſhall diſcharge 
a debt duty or payment, being not a 
debt nor duty at the time of the re- 
leaſe, and where not, in cafe of an 
award made the 24th, of March for 
to pay money, at Mchaelmas follows 
ng, the Plantiff makes a releafe the 
roth. of April following of all actions, 
and demands being) ſo awarded to do, 


fo. 69,70, 71,72, 73, 74, 75, 76177, 
| 78,78. 
Touching returns made, and cer- 


ing directed to eight NVominat im, and 
ſeven of them do only certifie, whe- 
ther this be good or not, fo. 105,106 
Ds, 107 

A writ directed to three Coronors, 
one of them dies before the return, | 
whether the other two may make the 
retorn, with the difference where the 
writ, is directed Coronatoribus gene- 
rally, and where it is directed nomina- 
tim to ſuch, and ſuch Coronors, and 
one dies before the retorn, where the 
farviving Coronors may make the re- 
torn, and where not, fo, 129 er 130 
_ Touching Recuſants, and their 
ſubmitting before conviction , and 
after relapſing again, and being cer- 
tified into the Court of Exchequer up- 
on the Statute of 35, Elix. cap. what 
fo. 133 
A woman tenant for life, the re- 
mainder in fee, he in the remainder 
cuts down timber-trees, and ſells 


mformed againſt for Recuſancy, the 
fale of the Trees made by the aſſent 
of tenant for life, the money by the 
Vendee, was brought into the Court 
of Exchequer, who ſhall have this 
money, fo. 132 
A Recovery in the Common Bench 
of lands in Durham, whether the 
ſame be good or not, fo. 160 

A Recogniſance taken for the ap- 
pearance of one in B. R. before the 
day he is arreſted, and impriſoned ſo 
that he cannot appear, whether by 
this the Recogniſance ſhall be dil- 
charged or nor, fo, 170 

Whether a writ of Reſtitution may 


till the roth. of April, whether this 
releaſe ſhall diſcharge the payment 
to be made by the Defendant at Mich. 
next, or not, fo. 178, 179 

Touching a Recopniſance , and 
whether a man may by purchaſe in a 
Recogniſance or Statute, in what 
caſes and ro what purpoſes he may ſo 


do, and in what not, fo. 188 


8 


What ſhall be faid to be  ſeiſin, 


where of there may be a diſſeiſin, and 


what ſhall be a ſufficient ſeiſin for to 
maintain an Aſſiſe, and where the 
intent ſhall make a ſufficient ſeiſin, 
Fo 7. 9.10 

The Statute of 13. Eliz. cap. 8. 
pleaded in an action of debt, upon a 
bond to avoid the payment for uſury, 
fo. 17 

By the Statute of 32. H. 8. cap. 30. 
touching Jeofailes, Diſcontinuances 
aided after verdict, fo. 25 
Tenant in tail of an advowſon, 
ants the next avoidance, to one, 
and dies, the iſſue in tail grants the 
next avoidance, unto the ſitſt Gran- 
tee, whether this be a ſurrender of 
the firſt grant, and what fhall be 
ſaid to be a Surrender, and what not, 
Fe. 33 

As touching Seiſures, by force of a 
Commiſſion, out of the Exchequer, 
what ſhall be wrought by them, and 
whether a Seiſure grounded upon a 
void will, ſhall gain any thing to the 
King, or not, | . 335 34 
Touching the Statute of 32, H. 8. 
cap. 36. of fines levied by tenant in 
tail, 8 fo. 33, 34 
Whether a Seiſure, by force of a 
Commiſſion for the King withour | 


de to reſtore a Conſtable unto his place 


title, by a falſe office, ſhall prejudice 
| . him; 
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him, that is in poſſeſſion, or not, 
| fo. 34 
Touching the Statute of 32. H. 8. 
cap. 21. for the returns of Trinity 
Term, | fo. 35 
Touching the Statutes of 37. H. 8 
cap. 9. and of 13. Eliz. 2. cap. 8 a- 
gainſt uſury, aud what ſhall be ſaid 


1 


to be a uſurious contract within theſe 


Statutes, and what not, Fo. 36, 37 

Touching the Statute of 31. El:z, 
cap. 7. touching Cottages, a Cop- 
piholder erecting a Cottage, with- 
out laying of four acres of freehold 
land to the ſame, whether a Coppi- 
holder be within this, and who ſhall 
be ſaid to be within this Statute, and 
who not, and what ſhall be ſaid to 
be an erection within this Statute, and 
what not, „ 

Touching the Statute of 34. H. 8. 
cap. 5. a deviſeis to be made to ſome 
perſon, or perſons, fo. 62 

Touching the Statute of 2. E. 6. 
cap. 13. that a perſon being diſturbed, 
ſtopped, or hindered in the carrying 
of his Tithes, ſo that the Tithe comes 
to be loſt, hurt, or impaired, whe- 
ther he may ſue in the ſpiritual Court 
for his remedie, and in what caſes for 
ſuch a matter, he may ſue there, and 
in what not, fo, 67,68 

Touching the Statute of York, 12. 


purveyors, fo. 96, 97, 98, 99. and 
there, whether theſe Statutes extend 
to a deputy purveyor, or only to the 


purveyor himſelf, fo. 96, 97, 98, 99 


Touching the Statute of 2. E. 6. 
cap. I 3. for ſetting out of tithes, fo.1 08 
Touching the Statutes for Ale-hou- 


ſes, how far Innes are within them, 
,and whether Boothes in Fairs are 


within thoſe Statutes, fo. 109 

Touching the Statutes of 13. Elix. 
cap. 20. and 14. Eliz. cap. 11, for the 
avoiding of leaſes made by a parſon, 
by his abſence for 80. dayes in one 
year, what ſhall be ſaid to be ſuch an 
abſence as to avoid a leaſe, and what 
not, fo, 111, 112. and whatſhall be 
ſaid to be a »on reſidency within the 
Statute, and what not, fo. 111,112 

Touching the Statute of 23. H. 8. 
cap. 1. whether it be felony to burn a 
barn within this Statute, having no 
Corn in it, fo. 112 

A man doth promiſe for a good 
confideration, to make. him a good 
aſſurance of a Rood of Land, but per- 
forms it not, whether he is to ſue for 


E. 2 cap. 5. that the Sheriffe is to put 


his name toevery return made by him, 
fo. 73 | 


or the return to be void, 
Where the Sheriffe is to be amer- 
ced, & where not for his return, 75,76 
Touching the Statute of Glo ceſter, 
6. E. 1. cap. 9. by which certainties 


to be expreſſed ina Declaration upon 


an appeal, fo. do 
Touching the Statute of 1. Fac. cap. 
8. againſt ſtabbing, to be taken as 


Declarativa, et non introductiva, fo. 8 7 

Touching the Statute of 1. ac. cap. 
12. againſt poy ſoning, to be as wilful 
murder, Fo. 87 

Touching the Statute of 5. E. 3. 
cap. 2. concerning wrongful takings 
by purveyuors, and what ſhall be ſaid 
to be felony within that Statute, and 
what not, fo, 96, 97, 98, 99. and 
touching the Statute of 4. E. 3. cap. 
3. touching purveyors, and deputy 


thereby, or not, 


this in Chancery, or at the Common 
Law-for damages, fo, 112,113 

Touching lhe Statute ef 1. E. 6.cap. 
14. for giving of Chanteries to the 


King, what Chappels are thereby gi- 


ven to the King, 


Touching the Statute of 5. Eliz. 


cap. 23. forthe iſſuing out of a capias 


de  excommn:nicat o capiendo, - -----and 
where ſuch a one is bailable , and 
where not, fo. 122 


 Tonching the Statutes of Jeofales, 
want of a venire facias aided, whe- 
ther a vitious venire facias be aided 
Jo. 130,131,132 
Touching the Stattute of 35. Elis. 


as | cap. 2. by which a relapſing recuſant 
wilful murder, which Statute is ler 


is to loſe all the benefit he was to have 


by his former ſubmiſſi on, upon cer- 


tifying of the ſame into the Court of 
Exchequer, fo. 133 
As touching the Statute of ma g na 
charta cap. 30. touching Merchants, 
E fo. 134 
Touching the Statutes of 34. H. 8. 
Cape 4. 13. Eliæ. cap. 7.and 1. lac, 
cap. 15. touching Bankrupts, whether 
Merchant ſtrangers are within theſe 
Statutes or not, 
Touching 


fo. 134 
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Touching Sheriffs, and executions| regard the Plaintiff was an Infant, 
done by them, and whether a Sheriff and appeared hy his Atturney, or not, 
upon an execution at the ſuite of che | and whether after Non: ſuit, and col!s 
party, may break a mans houſe, or | given, the parties are out of Court, or 
not, fo. 146 not, o. 159 
Touching the ſtat. of 33. H. 8. cap. Touching the Stat. of 33. H. 8. cap. 
I. againſt counterfeiting of Letters, 12, where the party to be tryed ſtands 
fo.149,150,151 | mute, what to be done, fo.189 
Touching the Stat. of 18, Elix. capi - Touching the Stat. of 32.H.8.cap.4. 
14. of Jeofailes, what Declarations 33. H. 8. cap. 12. 35. H. 8..cap. 2. 
ſhall be ayded by this Stat. and what | where a Peere is to be tryed by Peers, 
not, f0.152 | and where not, 75. 198, 199 
Where a Superſedeas, Jui t rronice, Touching the Stat. of 3. Jac. Cap. 4. 
ſhall be granted, and where not, where | 7. Jac. cap. 6. touching the oath of 
a man is taken and impriſoned upon | Allegiance, fo. 199 
a judgement, and execution, whether | Touching the Stat. of 28. H. 8. cap: 
he may have here a ſuperſedeas quia er- 7-and 1,E1:z. 1. touching oaths to be 
ronice, or What other remedy, the mo- taken, | 0. 199 
ney being paid, Fo. 152 | Touching the ſtar. of 16: R. 2.cap. 
; Touching the Stat. of 27. H. 8 cap. 5. of Premunire, Fe. 199 
2. for the power of the Biſhop of Dar- | Touching the ſtat. of 8. H 6, for- 
ham, and what power he had before cible entrie, what ſhall be ſaid to be a 
that ſtat. fo. 160 good indictment, and certain upon 
Touching the Stat, of 32. H 8. cap. this ſtat- and what not, 70. 201 
2. for limitations of Writs of right, What entry of the Leſſor ſhall be 
within what time to be brought, and ſaid to be a ſuſpenſion of rent, and 
upon what Seiſin, or poſſeſſion of what not, and by what entrie againe 
his Anceſtor, Predeceſſor, or upon his the rent may be reviued, and whether 
own, and how far the ſame is to be the Leſſee is not to ſay, that the Leſ- 
obſerved in ſuch writs of right, fo. 162 | ſor continued his poſſeſſion at the 
Touching the Stat. of 27. H. 8.cap. | time of his Action brought, or whe- 
ö Io. of Uſes, and the ſtat. of 27. H. 8. ther the Plaintiff be to ſhew the re · en- 
f cap. 16. of Inrolments and relation of trie of the Defendant, the Leſſee, 
| them, fo. 163 | | fe. 204,205. 
ö Touching the Stat. of 22. H. 8. cap- | Touching the Stat. of Articuli ſu- 
28. of Leaſes, and enjoying of the | per chartas cap. 3. concerning the 
ſame, and whether a Houſe in London Court of the Marſhalſie, and the Ju- 
may paſſe by deviſe by the cuſtome riſdiction of the ſame, concerning the 
| without being found according to this place, perſons, and actions, fo. 208, 209 
ſtat. o. 165 | Touching the true conſtruction of 
Touching the ſtat, of 8. H. G. cap. 9. | ſtatutes, how the ſame is to be, fo. 309 
for forcible entries, Fo. 177 | Touching the ſtatutes of 13. R. 2.ca.3. 
Touching the Stat. of 27. Elix. cap. and 15. H.6. cap. 1. concerning the 
2. the harboring of a Seminary Prieſt, | juriſdiction of the Court of the Mar- 


nth. — — 


. 


—— 


knowing him to be ſo made felony, &c. | ſhalſie, ſo. 209 
fo. 181 | Touching the ſtatute of 5. R. 2. cap. 
Whether the return of a Scire faci- 7. forcible entrie, 60. 210 


as may by motion be ſtayed, and from Touching the ſtature of 8. H. 6. 
filing of it, or not, and being filed, cap 9. of forcible entries, fo 218 
whether the party may have a longer e 
time given to plead to it, or to imparle, T 
fo. 187 „ 

Touching the Stat. of 4. Jac cap. 3. N ee a Traverſe, and what 
for coſts to be given upon the Non- matter is to be reverſed, and what 
ſuite of the Plainriff , whether the | not, Fo. 16 
Court may mitigate theſe Colts in | Where the conſideration , an 
„ where 


as ad < * + 
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S 


Was, 


where the promiſe in an Action upon 
the caſe is tra verſable, fo. 15 
In 2 Triall in a Quare impedit u 

a t by the Biſhop of London, 
ne e. the {Ba avoidance 
to a Church of his preſentation, in 
the County of Wigorn, upon an iſſue 
taken, quod non conceſſit, where the 
tryall is to be, whether in Lenden 


where the grant was made, or in the 


Countie of VWigorne where the Church 
e. 47 

An Action of Treſpaſſe for ſtop- 
ping of a way, where the Plaintiff 
may have treſpaſs for this, and where 
an Aſſiſe of Naſans, Fo. 47 


Where for want of a Traverſe, a Re- 
plication ſhall be had in a Replevin, 


Fo. 48 
A Trover and converſion grounded 
upon a diſceit, where there was A. B. 
and C. A.was indebted unto C.and B. 
unto A. agreed, that B. in diſcharge 
of his debt unto A. ſhould diſcharge 
the debt of A. unto C. in paying, and 
delivering to him certain commodi- 


ties he then had in his hands, being 


the goods of A. and which B. did pro- 
miſe to deliver to C. in diſcharge of 
the Debt of A. and C. contented to 
accept thereof. B. did not perform his 


promiſe, but converted the goods to 


his own uſe, A. dyes, C. brought a 
Trover and Converſion upon this de- 
ceit, whether it doth lye or not, and 
what ſhalbe there ſaid to be a conver- 
fion, what nor, and whether his not 
delivery of theſe goods amount uno a 
converſion, & whether A. or C. both or 


either of them may have this Action 


68,69 

Trover and converſion for three 
Munkeys, and divers Muskats, and 
doth not lay them to be reclaimed, as 
in cafe of Hawks, whether this be 
good, or not, Fe. 95 

A man puts coals into my Boat, or 
Corn into my Cart, or a Saddle on my 
Horſe, whether I may take away my 
Boat, with the Coals, or my Cart 
with the Corn, and my horſe with the 
ſaddle, and may Jultifie the deteyner 


of theſe untill replevied, without be- 


ing lyable to an Action of Treſpaſſe, 
or not. fo. 96 
What ſhall be ſaid to be a good, and 


— 


what a fraudulent ſetting out of 


tithes to avoid the Stat. fo.108 
Where a Traverſe taken as to the 
ſtopping of lights ſhall be good, and 
where not, Fo. 116,117 
Whether a tender of 6, d. to be 
made by a reverſioner to avoid a leaſe, 


may be made after the Leſſee is diſſei- 
ſed, and during the diſſeiſin or not, 

Fo. 118, 119 
Trover and converſion for hay, 
claimed as in the right of Coltuey 
Chappel, fo. I20 


In a Trover and converſion, the 
goods to be exprefled, 55. 127, 128 
As touching trials of Infancy pleaded, 
how, and where the ſame is to betry- 
ed, and what ſhall be ſaid to be a good 
tryall of Infancy, and what not, fo. 129, 
130, 131,132 

Judgement at Durbam againſt an in- 
fant,infancy pleaded to be at Weſt min- 
ſter, iffue joyned at full age then, whe- 
ther this be a good triall or nor,fo,130, 
131,232 


inſpection of the judges, and where 
by paisy 

Whether infancy may be tryed in 
any place where the ſame is alledged 
to be, with the difference where the 
age hath dependency upon Land, and 
| where not, and where the ſame is to be 
tried where the land is, and where 
not, 

In tteſpaſſe, the Deferſdant having 
a cloſe ad oyning to the high way, be- 
ing the Lords Waſte, the Defen- 
dants cattell coming out of his Cloſe, 
did caſually ſtray into the high way, 
for rhis che Plainc. being Lord, rought 
treſpaſſe, whether the Action lyeth 
or not, Fe. 157 

A Trover and converfion againſt 
an Innekeeper for a horſe brought by 
the trac owner, the horſe being there 
| left by a ſtranger, Fe. 107 


Whether tithe Herbage is to be 
paid for ſaddle horſes, or not, and for 
what cattell the ſame is to be paid for, 
what not, fo. 171 

Where a command of one for to 
diſtrain Cattell dammage Feſant 
and where not in 


(hall be good , 


a Re- 


Where the tryall ofage ſhall be by 


6.130, 131,132 


o. 130,131,122 
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. replevin with the difference where a 
teaſe at will, and where a leaſe for 
years, or for life is made to the partie 
that takes the traverſe, and where 
the ſeiſin, and not the command is 
traverſable, ſo. 189 
Touching Tenures, and whether a 
Tenure of an Honour by preſcription 
may be held of a common perſon, or 
not, Fo. 196 
Where a trial by Peeres ſhall be, 
and where not upon an indictment 
for refuſing to take the oath of Alle- 
giance, by the Lord FYaxx, and in 
what caſes a Peer, ſhall be tried by 
his Peers, and in what not, whether 
in caſe of a Premunire he ſhall be tri- | 
ed by his Peers or not, fo. 198,199 
In a Trover, and converſion. what 
place is to be expreſſed in the Decla- 
ration, % 
What Treſpaſſes are to be v1 et ar- 
mis, and what not, fo. 210 
Touching a Traverſe, and what 
ſhall be ſaid a good Traverſe, what 
nor, and whether matter of convey- 
2nce to the title of the Plantiff, be 
traverſable or not, fo. 214 


V 
Ariance in —— names, fo.7,8.10 


Probability of variance, no er- 
ror, Fo. 10 


What ſhall be ſaid to be a uſurious 


contract, and what not, money bor- 
rowed for a year, and the intereſt 
paid within the year, not uſury, wich- 
in the Statute, 70. 17 
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MY, fe. 32, 333 34 

A man borrowes 100. Il. and for 
this gives bond, conditioned to pay 
him 20. l. a year; for three lives, by 
way of Annuity, and no proviſion at 
all made for repayment of the 100 l. 
this is no uſurious contract within the 
Statutes made againſt uſury @f — 37. 
H.8, cap. 9. and of 13. Eliz. cap. 8. 
otherwiſe if there had been any pro- 
viſion made, for the repayment of 
the 100. |. within any certain time, 


fo. 36, 37 


What goods ſhall be forfeited by 
outlawrie, and what not, fo. 29 


Touching the awarding of a ver:re 
facias, when to be of a Town, and 
when de parochia, the ſame to be a- 
warded of that place, which hath the 
beſt notice of the matter in queſtion, 
and where two places have equal no- 
tice, there to be of bot, fo. 46 


A Verdict given for greater dama- 
ges, then the Plantiffe Counts upon, 
quid operat ur by this, 70. 49 


Touching the awarding, and miſ- 
awarding of a venire facias, and of 
what place the ſame is to be awarded. 
| when of the Town, and when of the 
pariſh , and whether a venire faciar 
may of an Adjective, or not, and 
where the venire facias ſhall be de ma- 
nerio, and where not, the payment 
to be at the ſouth-porch door of 


the pariſh Church of Hauck Hack- 


Where the firſt contract, is not | el, the venire facias de vicineto 
uſurious, matter ex poſt fatto ſhall | de Hauck Hucknol, whether this be 


not make it, fo. 17 
Where unity of poſſeſſion ſhall ex 
tinguiſh a common, fo. 19 
What ſhall be ſaid to be à uſurious 
contract, and what not, whether the 
paying of the money before- hand 
ſhall make it to be uſurious, fo. 20 
A Verdict aides all difcontinuances, 
fo. 25 

Touching the ſeveral voydancesof 
a Church, 0. 27 
Touching a uſurpation, what ſhall 
be ſaid to be a uſurpation, and what 
not, a uſurpation made upon the 
King, ſix moneths paſles, quid opera- 


well awarded or not, fo. 59,60, 61 

A venire facias, may be well a- 
wa rded from a pariſh, but not of a 
City, nor of a Forreſt, a payment 
to be made in the Temple Church, 
the ve ire facias to be de parochia de 
Ft. Dauſtant, where the ſame is to 
be of a Caſtle, fo. 59, 60, 61. where 
che venire facias ſhall be of the pariſh, 


and where of the Town, with the 


difference, where: the pariſh, and 
where the Town is, firſt named, and 
whether in pleading it be not beſt to 
name the Town firſt, fe. 60, 61 
Lt ve nere 
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venire facias de vicineto Caſtriæ de B. 
good, fo. 60, 61. where there is a 
pariſh, and a Town named, there to 
be of the Town, ifno Town named, 
there to be of the pariſh, fo. 61. 
where the pariſh is named, by way of 
diſtinction or ſeparation, the venire 
there to be of the pariſh, fo, 61, 


W here the pariſh is named by way 
of denotation 67 explanation, where 
the place lieth, where the money is 
to be paid, the venire facias there to 
be of the Town, fo. 61 


Money by the condition of a bond, 
was to be paid in porticu ( apelle de 
Aliddleton , iſſue upon | Non ſoluit 
wenire facias de Middleton, whether 
well awarded, fo, 67 


What ſhall be ſaid to be a good ver- 
dict found by a jury, in caſe of an in- 
dictment for murder, and what not, 


fo. 87, 88 


Whether a preſentment by a con- 
trary name of foundation with ad- 
million, inſtitution, and induction 
thereupon, and that ſeveral times, 
ſhall make a uſurpation, and gain a 
Patronage or not, fe. 91.upon avoid 
preſentment, by way of uſurpation, 
who ſhall be ſaid to be the uſurper, 


fo. 91 

In an action upon the caſe, the 
wrong laid to be in divers Places in 
three Nominatim, the venire facias 
awarded of all the three Villes, whe- 
ther this be good or not. fo. 120 


As touching the awarding of a ve-. 


nire facias , where well, and where 
not, converſion laid, and cir itatem 
Coventria, the venire facias de civita- 
te Coventrie, Whether this be well 
awarded or not, and of what place; 
it is moſt proper for the venire facias 
to be of, fo. 126, 127,128, 129 


Whethera vitious venire facras be 
aided by any Statute of Jeofailes, or 
"Os, -. 130, 131,132 


Where a verdict is to finde, that 
which cannot be pleaded,” and where 


not, as a Collateral warranty, F. 165, 
166 
Touching a verdict given by the 


Jury, whether the verdict may be 
taken in part, and waived in part, or 


not, and whether the verdict ought 


not to be entire, fo. 197 


Whether a uſage to have a capias 
for the firſt proces, contrary to the 
rules of the Common Law, and to 
the courſe of the Court, be good, or 
not, | Fo. 205 

What ſhall be ſaid to be a variance, 
and what not, fo. 216 


W 


A Gene ra Warranty implied by 


the word ded:, but dedi pro me, 


et heredibns meis, is a ſpecial warran- 


ty; Fo. 3 


Where general words, in an In- 


denture, ſhall be qualified by the 
ſubſequent words of Covenant, and 
where not, and upon what difference, 


fo. 3,4 


Waiver of an eſtate by an Executor, 


to avoid payment of rent, o. 23 


Words ſpoken of one, being a Ju- 
ſtice of peace, you out of malice, and 
ſpleen, have perverted Juſtice, and 
wreſted the Law, many times, for 
to ſerve your own turn, whether 
actionable or not, fo. 36 


Words ſpoken of the Plantiffe, 
Thief, murderer, Blood ſucker, 
villain, Rogue, and Bankrupt, ſome 
of the words actionable, others not, 
damages entire given, whether they 


ſnall be given for the words action- 


able only, or not, fo. 37 

Words ſpoken of the P'antiffe, 
thou wert forſworn, and I ca prove 
thee forſworn when I will, whether 
actionable or not, fo. 40 


Words ſpoken of the Plantiffe, a 
beggarly gentleman, and a Banck- 
rupt, the Plantiffe laying, that he u- 
ſed the trade of a Graſier, whether 
actionable, fo. 40 
Touching 
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Touching «the conſtruction of a will, 

a man having three ſons, and lands 
in threee Counties, in fee ſimple, 
makes his will, and by this deviſeth 
one parcel of his land in one County, 
to his eldeſt ſon, another parcel in 
another County to his ſecond ſon, 
another parcel in the third County, 
to his third ſon, and expreſſeth his 
will to be, that if any of his ſons do 
die, that then the one of them, to 
be heir unto the other, the father 
dies, the eldeſt ſon dies, having iſſue 
a ſon, whether his ſon, being his 
heir, or his two brothers, being Un- 
cles to the fon, ſhall have this land, 
fo. 61,62, 63, 64 


In a Debt for money won at play, 
Defendant wages his Law, whether 
he may at the day, without the aſſent 
of the Plantiffe waive his ley gager, 
and to have it tried by the Countrey, 
or not, fo. 186 


Where in a will, one word in ſeve- 


ral, ſhall make ſeveral eſtates, to ſe- | 


veral reſpects, and where words in 
a will, ſhall be taken as words of li- 
mitation, and where not, fo. 62. a 
deviſe by will to one, and to his chil- 
dren, what eſtate this ſhallbe, with 
the difference, where he hath chi 
dren at the time, and where not, 


Fo. 62 


The intent of a will to be taken ac- 
cording to the intent, and meaning 
of the Teſtator, where the ſame ap- 
pears not by expreſs words, - fo. 62 


_ „ 


| 
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em 


cake a falle oath, and thou art there. 
fore a forſworn fellow, whether theſe 
words are actionable or not, fo. 69 


Words ſpoken by the Defendant 
to the Plantiffe, thou haſt hoiſtered 
Thieves, and ſtolen goods, the 
goods were found in) our houte, the 
Thieves had before a juſtice, and 
hanged, and if the juſtice had nor 
been your friend, it had been hard 


A man hath two ſons named John, 
by will deviſeth land to John his ſon, 
a void deviſe for the incertainty in it, 


fo. 62 


Where a will ſhall be void for re- 
pugnancy in it, f0. 63 


When the intent of the Teſtator 
inhis will, doth not agree with the 
rules of Law, this intent is void, fo. 63 


Words ſpoken by the Defendant. 
to the Plantiffe himſelf, thou art a 
perjured fellow, thou hadft 10-1. to 


with you, whether theſe words are 
actionable, fo. 109 


Words ſpoken to the Plantiffe, 
thou art a knave, and a Raſcal, for 
thou ſetteſt upon me in the high way, 
and there thou tookeſt away my purſe, 
and my money from me, whether 
theſe words be actionable, or not, 

F. 112 


Words of the Plantiffe, thou art 
laid of the Pox, whether actionable, 
fo. 112 


A man by his will deviſeth land, 
unto Villiam and f ohn, his ſons to 
be equally and indifferently divided 
between them, at their own proper 
coſts and charges, what eſtate have 
the fons by this will, and what con- 
ſtruction to be made of wills, whether 
they are joynt-tenants, or tenants 
in common, fo. 113 


Touching the conſtruction of a 
will, a man having lands in Kent, and 
two ſeveral moities, by ſeveral pur- 
chaſes, one of them in Eſſex, the 


| other in Kent, deviſeth his houſe to 


his wife, and as to my moities, I de- 
viſe all my moities in ent unto Tho- 
mas Bearblock my ſon in Law, not 
naming his moitie in Eſſex, whether 


| by theſe words both moities paſs or 


not, Fo. 117 
Touching the certainties to be in a 
writ contained, that the ſame gught 
ro be certain, and where a writ ſhall 
be good, and where not, the writ to 
be as certain as the Court, and where 
variance is inthe writ, as Amia pro 
Anna, and ad valentiam, for pretii, 
fo. 127, 128 
words 
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Words ſpoken of the Plaintiff being 
laid to be a Merchant, the Plaintiff is a 
Bankrupt, whether theſe words are 
actionable, or not, he appearing to be 
an alien born, and a merchant ſtran- 
ger, whether he may have this Action, 
or not, Fo. 1345135 

Words ſpoken of an Atturney, that 
he was well known to be a corrupt 
man, and to deal corruptly, whether 
actionable, | fo.134 

A Leaſe made to ohe for life, with- 
out impeachment of waſte, the ſame 
confirmed to-him for his own life, 
whether he ſhall now be puniſhed for 
waſte, fo. 136 

Words ſpoken of the Plaintif (he 
is not worthy to bear Office in ſuch a 
place, for he keeps a bawdy houſe in 
London whether actionable or 


not, fo. I 3 8 
Words ſpoken of the Plaintifs. My 


Maſter wasrobbed of 40. I. and of ſo 


much plate, and that Long and King 
have the ſame, and for which they 
will be hanged, whether theſe words 
are actionable, or nor, fo. 147 
Words ſpoken to the Plaintiff, you 
have ſpoken words which I think are 
treaſon, and went to a Juſtice, and in- 
ſormed againſt him, who bound him 
over to the aſſi ſes to anſwer the ſame, 
and bound the Defendant a Miniſter 
to proſecute, which he did, and the 
Plaintiff acquitted by verdict, and 
brought his Action for ſpeaking the 
words, whether theſe words be 
actionable or nor. The firſt words 
ſpoken were theſe, occaſioned upon 
ſpeech of the benevolence, whereup- 
on the Plaintiff ſaid, ( I care not for 
the King, nor yet for his benevolence, 
whether theſe were treaſonable words, 
and upon what grounds ſhall be Acti- 
unable, and what not, fe.147,148,149 
Words of the Plaintiff, Thou art a 
concealer of Felony, and it lyeth in 
my power to hang thee, whether acti- 
onable, or nor, f0.148 
Words of the Plaintiff, 1 will 
hang thee , for thou hatit ſpoken 
words which are high treaſon , whe- 
ther actionable, or not, fo. 148 
I will hang thee, for thou haſt com- 
mitted felony, whether theſe words 
actionable, fo.148 


| 


Where a Writ of conſpiracy lyeth, 
and where not, 0. 15 1 

Touching the conſtruction of a 
Will, a man deviſes certain leaſes to 
his eldeſt ſon, ( except 140. l. to be 
paid out of it for portions for his 
daughters, makes his eldeſt fon his Ex- 
ecutor, and dies, the Sonne makes 
his Executor, and dies before payment 
of this money to the Daughters, what 
remedy the Daughters have fer 
this money as a Legacy againſt the 
Executor of an Executor, and where 
to ſue for it, 70. 153,154 

Touching a Warranty, and the diſ- 
cent of the ſame, and how far the 
ſame ſhall be a barre to a remainder 


man, the ſame diſcending upon him, 


and how far not, fo. 162, 163,164,165, 
> i 166,167 
Touching a Warranty, which diſ- 
cends upon a remainder man in taile, 


where the ſame ſhall be a bar to him, 


and where not, and touching the na- 
ture of a warranty, . Fo. 162,163, 
164, 165, 166, 167. 

Whether a Warranty ſhall enlarge 
an eſtate, or not, and how far a war- 
ranty ſhall ſerve to ſtrengthen an 
eſtate, 70. 164, 165 
Which way a man is to have benefit 
by warranty, whether by way of 


Voucher, or which way, or by Rebut- 


ter, and where he cannot plead a Col- 
laterall warranty, whether the ſame 
may be given in evidencetoa Jury, & 
they to find it, but where he may 
plead it, and doth not, whether by 
his Laches he loſeth the benefit there- 
of, with the difference between a reall 
Action, where he may plead the 
ſame, and a perſonall Action, where he 
cannot, whether there, it be not ſaved 
to him, to give the ſame in evidence, 
fo. 166,167 
Words ſpoken ofa High Sherif, he 
hath couſened the Earl of Hartford, of 
as much as he ( the Plaintif is worth, 
whether actionable, or not,fo.172,173 
Words ſpoken of the Plaintiff, thou 
art a Thief, for thou haſt ſtollen my 
ſheaf of Corn, whether actionable or 
not, and what words ſhall be ſaid to 
be actionable, thou haſt ſtollen two 
buſhels of my apples, or two armfulls 
of my wood, whether actionable, or 
nor, 
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Touching the expoſition, and con- 
ſtruction of words levied, or to be le- 
vied, taxed, aſſeſſed, fo. 174, 175 
Where words ſhall be taken accord- 
ing to the Vulgar and uſuall ſence, 
and manner of ſpeech in thoſe places, 
where the words are ſpoken, and 
where not, . 
Words ſpoken of the Plaintiff, that 
he had harboured , and received his 
ſonne into his houſe, having notice of 
him before that he was a Seminary 
Prieſt, whether actionable or not, 
fo. 181 

A man by his will deviſeth his term 
to Margaret his Wife, if ſhe live ſo 
long and continue ſole, and if ſhe 
dyes within the terme, he deviſeth 
the reſidue of the years to John his 


Sonne, and to the heirs of his body, 
makes Margaret his ſole Executrix and | 


dyes, ſhe enters and claimes as a lega- 
cy, John dyes having iſſue, living bis 
Mother, whether the aſſignee of the 
Executor of Margaret, or the Aſſignee 
of the Widow of Toh, and her ſecond 
Husband ſhall have the remainder of 
this Leaſe, f0.191,192,193,194 

Whether a wager of Law may be 
to part of a Debt, and a confeſſion, 


and Judgement for the reſt, or not, 
Fo. 194 
Whether the party may waive any 
of the iſſues, in triall, the Jury being 
ready at the Bar to give up their ver- 
dict, or not, and whether there may 
be a Waiver in ſuch a caſe for the 
King, or not, and whether ſuch iſſues, 
for which evidence was given to the 
Jury, may be walved, or not, for the 
King, or otherwiſe, 7. 197 
Words ſpoken of the Plaintiff, that 

he had placed ſuch a woman in ſuch a 
ones houſe, to the intent to poiſon her, 
whether actionable, Fo. 201 
Whether one produced as a Wit- 
neſſe to prove Livery of ſeiſin upon a 
Feoffement, and having an eſtate at 
will, in part of the Land, whether he 
be a good witneſſe, or not to prove 
the livery and ſeiſin, | N 
Touching the conſtruction of a will, 

a man by his will doth deviſe ten 
Acres of Land unto Robert his youn- 
ger ſon imperpetunm and after his de- 
ceaſe, the remainder to his Heir Male 
imperpet uum, with divers the like re- 
mainders, proximo filio ſeniori, & here- 
di maſculo imperpetuum, whether by 
this Deviſe, Robert the Deviſee hath 
an eſtate for life, or in taile, fo. 219 
2205221,222223 


Scire tunm nihil eſt niſi te ſcire hoc ſciat alter. 


Deo juvante aſſiſtente & auxiliante hoc tandem perfeci opuſculum. Cui laus, & 


gloria in æternum. 


The Author to the Reader. 


DASH Y reaſon of my great diſtance from the 
WAL Preſs, upon ſome publike imployments, 
during the greateſt time this work was 
in hand. It could not be avoided, (with- 
cout making more ſtops in it, (then was 
thought convenient) but that many more 
miſtakes muſt needs cicape both the Printers, and Cor- 
rectors obſervation, by reaſon of their unskilfulneſſe in 
the Law terms, and their unacquaintance with my hand, 
then would have done, (had I been neerer.) And in- 
deed, they have not aſed that care and diligence which 
I expected from them, having faithfully promiſed to re- 
Gifie all miſtakes, in the peruſall of the ſheets before 
they were wrought off. But ſince my return, upon my 
peruſall of the Book: I find many more miſtakes have 
hapned, then I could have imagined , there being lips 
in point of Orthography, ſome words miſprinted, ma- 
ny twice printed, and ſome words left out. Thoſe that 
are of conſequence, and that might alter or obſcure the 
ſence, ( which are but few) I have particularly preſented 
inthe enſuing Errata. The reſt of them which are but 
ſmall miſtakes, (though numerous) are likevviſe pre- 
ſented, both which, an eaſie judgement may in tranſi- 
u rectilie, vvhich I deſire the courteous and judicious 
Reader, to pardon, and correct. 
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Errata. 


Ol. 2 line 19 plaint, r. placito, I. 34r. agreed, f. 5 I. 12 r. recovered, f. 7 I. 44 Hamwood, t. 

Manwood, f. 8 1, 34 r. pars,f, 9 l. 9 r. Park, I. 11r. predict, f. 12 | uit, r. as to the, f. 14 l. 
49 r. preferred, f 17 1.35 r. tenement and, r. uſed, | 44 r. ſpecially, I. 41 r. was, f. 18 l. 28 r. in, 
I. 39 r. this, l. 46 r. hath, I. 54 r. Termor, I. 64 r. pleads, f. 19 l. 24, 25, 27. Dam. for Da Sam. 
for Sa. f. 20 l. 12 r. Injunction, f. 221, 5 7 14 r. Certiorare, I. 16 r. was that, I. 22 r. no good, 
I. 28 t. this in, I. 52 r. for, 1. 54 r. judgement is, fo. 23 J. 17 r. hands, in the ſame line omit u- 
ſtice, I. 38 r. is in the, fo. 24 l. 20. r. any, fo. 25 |. 16r. have no, I. 24 t. Jeofailes, l. 36 r. is 
now, fo. 26 l. 30 r. aſſirmetur, fo. 27 1.17 r. Ac inſupervoluit, 1. 23 c. ought not roffo. 28 l. 5 r. 
denke e 30 l. 14 r. ſo the time, l. 17 r. intereſt fo. 31 1. 10 r. hath, fo. 32 1. 3 f. who was in- 
ſtitared, and inducted, and inductment there to be omitted, I. 6 r. pur l. 27 r. next a- 
voidance, 1 45 r. preſentment, 1.46 r. and ene, 33. 37 F-and then to. 34 l. 10 
r. was, I. 49 r. it is not, l. 52 r. the next avoidance, and in tail, for the iſſue in taih f fo. 371, 
29 r. liche 381.33 r. is in, fo, 40 l. 25 r. theſe words are, fo, 42 1. 32 r. joyntenants, fo. 43 
I. 25 in the Margent Rot. omitted, fo. 45 | 29 r. exception, fo. 48 l. ar as, in the Margent 
had, for bad, I. 30 r. del, fo. 45 l. 3 6 r. his, I. 45 r: to no, fo. 50 l. 5 r. Aﬀeſsfo. 51 l. ult. r,Cop- 
. $21. 10 r. the Starute is generalfo. $3 l. 15 r. is not, fo. 54 1. 15 r. it was, I. 40 
r. a fine in the ſame line r. there fo. 55 l. 8 r. 20. 8. l. 10 r. cannot have J. 29 r. in chief l. 44 
19. 8. for 19. H. 8. fo. 56 1, 18 r. Defendant l. 23 r. del, fo. 57 l. 50 r. as where there, fo. 58 ]. 
13 r. A fo. 59 l. 13 f. del l. 35 r. burſt ed fo. 60 l. 1 r alicujus 1,137. is fol. 18 r. where it is 
fo, 61 1, 12 r. in this caſe was fo 62 l. 35 r. an eſtate for life I. 40 r. is to a ſon, fo. 63 J. 2 r. 
this I. 9 r. the other parts l. 18 r. in this caſe fo. 65 I. 20 r. it did not, fo. 651. 10 r. Defendant 
1. 22 Pinnels caſe fo. 681. 24 ( either B. (B )to be left out) fo. 51 1. 12 r. plurzes |, 23 r. 
but he was fo. 7 1 1. laſt but one r. Tauſtelogie fo. 72 I, 22 r. de liberavi |, 25 thi: notwith- 
ſtanding to be left out l. 45 (error) to be left out I. 50 f. for without this, I. 54 r. not expreſſed, 
in the ſame |. r. ad Cu ian proximam futu ram, fo. 73 l. Ii r ſoit, I. 22 f. if he was not Sheriffe, 1. 
29 t. takes the, fo 74 l. 8 r. to be fo, I. 1. r. Mandavi, and l. T. as in this, I. 27 r. prox imo 
futur. 1. 51 r. the ſame is fo. 77 l. 14 r. No l. is r. in an fo. 781. 35 r. delivers, fo. 851. 22 r. 


left l. 35 r. in dlictment ſo 821. 35 r. Count l. 52 r. are fo. 831. 12 r. Mayhem |. ir ſuch cer 


tainty 1.28 r. and couple fo. 83 l. 24 r. have 1.48 f. of the fo. 8) I. 25 f. 1 Fac fo 89 l. 30 r. is pleaded 
fo 991.49 r. of covenant, to. 91 J. 2 r. juxtal. 21 r. patronage, fo 941. 447 of Eſtovers, fo. 95 
1. 4c. falls dowa, 1 5 r. Lutterels caſe, fo 951, 27 f. for theſe, l. 32 r. 4 E 3, I. 28 r. rallying, 
fo. 97 113 r. fell, 1 14 r. felled, 16 r. Majeſties, | 18 r. prier, 1 42 r. capit, & r. ab car iavit, to, 99 
141. is it not, fo. 100 | 44 r. objection, fo. 101115 f. fuit, fo 102117 r. uſeth, l 23 ris, I3 1 r. 
ſtranger, | 35s r Efſoyned, fo. 103 1 24 r adventure, fo, 1041 31 r anſwer for this, fo. 105 142 
r Stouſe and Birton, | 45 r. faux7tie, fo. 116 | 5 r Choke, 1 17 r fuit, l 42r. wee, fo. 111] 36r. 
this a, fo. 112 r. Golley, fo. 113 1 1 r. horſe, I 25 r. an, I 39r. by equal, fo.rrs 1 31 r. ceſſe, fo. 
I. lat r. for both, fo 118 16 r. Leſſee, fo 121 1 23 r. at, fo 122 1 47 r. them, ſo 1231 xi r. the 
Plaintif demurred to the, I 50 r clauſe, fo 125117 r. of aſſignments, fo 126 r. Clifton, & r. are 
voc abul a, l 37 r. 7 Hato. 12.13. fo 127 J 28 r. miſawarded, 1 52 c. bir, fo 128 | 4a r. agaiuſt 
Wolfe prædict, 1 43 r. againſt Fohn Wolfe, fo 130 1 37 r. Moreton, fo 1311 33 r. that 3o,1 29 r. 
that deniſage, fe 132 | 17 r. nonage, 120 r. inſiſted upon, fo133 17 f. in this Court, 1351 13 
r. isnota, 1 15r. living the other, | 17 r. one, | 34 r. durante vita dictæ, 135 r. Sur grant, et 
render, fo135113 r. for rent due to him and his wife, fo 137 1 34r. the ſame wy+ due. | 40 r. 
owe me. I 55 r. for the ſame, | laſt r. in arrear to them both, fo 138 J 36 r. ſome words, fo 140 
I 14r. Dones, 147 r. to ſtay her ſuit, fo 141 15 r. quoad, l16r. a, 47 t. doth, Ilaſt r. 9 H 5 
fo14219 r. acquietatut, I 16 r. auterfoits, 145 r. appriſed, | 16 r. up, fo144117r, them on, I. 
27 r. and, 1 44 r. this is a, fo14511or ſhewes, I 16, 161 he did break, fo 148 | 40 r. here, 
142 r. if he. 153 r. then this; fo 149 J 34r. ſo. 15 & ſo in the marg. fo.1501 43 r. he demand- 
ed then, fo 1511 56 r. this cozening, | 25 r. fo: 14, fo 1521 18r. term, fo 1531 or. but, l 30 
r. ſaid, fo 154 l 24 r. for that they, 1 43 r for the patentee, I 47 r. patent, o 15618 c. aſſiſo s, 
fe 158 1 m5 r. ſoile, fo 199 16 f. had, 18 r. Dunel, I 30 r. recuperet, I 45 t. ſhall not be given, 
fo 160117 r. a default, 1 45 r. recuperet, | 51 r. returned, fo 161117 r. a writ, 112 r. Vaviſor, 
128 r. itappeareth, 1 34r. Penryns, 1 53 r. been, fo 621 41 f. fyne, fo 1631 1or. the ſame is 
gone, | 28 r. but, fo 164 l. 3 r. precedent, | 5 4r. the ſame is gone, fo 165177. this 114, 15, 
r. accordant, fo 165 [ 21 r. and aſſignes, [32 r. next place, I 36 r. hebe,fo171,14rr but if 
it, fo 172, 1 32 r. here unto, fo 175 18 t. is to, fo 178 1 21 r. Choke, fo 184 lr. as if it. & r. 
Serle, fo. 1881 28 r. bought, I 38 r. for if it went, fo 189 1 19 r. in, fo 191 1 12r. living, fo. 192 
I 23 r. life time, fo 192 1, 49 r. ſecondly, fo 195 1 32 r. he muſt draw, fo. 199 1 37 t. here done 
by, 139 r. cap. 5. fo. 201.129 r. that the, fo 202.) r. the caſe, | 47 r: certainty, fo. 203 12 r. 
quandam, fo 205 1 15 r. for his, I. 20 r: revived, to 207 l. 39 r. appears, fo 208 l. 8.r. gueſt, 
twice, I. 48 r. ne dauter, fo 210 l. 45 r. made, ſo 211 l. 39 r. juriſdiFio, fo. 213 l. 32. f. che 
ſttatute, fo. 215 l. 21. r. 2. : : 
Labor improbus, (dei b-nedifiane) »mniz v incit: 
Deo juvante, nil valet Livor, 
Deo nen in vante, Nil valet labor. 


